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Over the past two decades, the Department of Justice has steadily increased its use of 

deferred (DPA) and non-prosecution (NPA) agreements in criminal cases against corporations.  

While the legalities of these agreements have been discussed extensively in numerous major law 

journals, the shift in the handling of corporate offenders has largely escaped the attention of the 

criminology community. This paper seeks to assess whether DPAs are more effective in reducing 

the collateral consequences of corporate punishment and preventing reoffending among 

corporate offenders than traditional criminal sanctions.  The assessment utilizes the therapeutic 

jurisprudence perspective—an approach to studying criminal justice practices and policies which 

focuses on the extent to which a justice-related action produces therapeutic or anti-therapeutic 

consequences for the offender and other persons impacted by the outcome. The therapeutic 

jurisprudence approach, which has never previously been applied to a policy related to corporate 

offending, first involves an examination of existing research in related areas to develop 

hypotheses as to whether the justice-related action - here the use of DPAs - is therapeutic. The 

non-empirical analysis is then followed by an empirical analysis testing these same assumptions. 

An examination of criminological theory and research related to the various components of 
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DPAs, including deterrence, rational choice, organizational theories, procedural justice, and 

restorative justice, suggests that this practice is therapeutic on several levels.  However, the 

empirical analysis, which assesses whether DPAs are related to a lower likelihood of subsequent 

criminal charges than criminal sanctions, finds no relationship between the two types of case 

disposition and recidivism. Discussion of the limitations of the research and suggestions for 

future research are provided.  
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CHAPTER 1 

INTRODUCTION 

Corporate crime is commonly defined by scholars as “the conduct of a corporation, or of 

employees acting on behalf of a corporation, which is proscribed and punishable by law” 

(Braithwaite, 1984: 6; Simpson, 2002: 6-7).  This concept of corporate offending, or crime in 

relation to business, was first introduced by Edwin Sutherland (1940) over half a century ago. 

Sutherland (1945) broadly defined corporate crime as a type of white-collar crime that includes 

any socially injurious behavior committed by corporations and their agents, whether the behavior 

carries a criminal charge or not. Though criminologists have long debated whether an individual 

or corporation that has not been criminally charged with violating the law should be classified as 

a criminal (see Tappan, 1947), the concept of corporate crime today generally encompasses any 

acts of malfeasance that could be addressed through civil, regulatory, or criminal action. It is also 

distinguished from other economic or white-collar crime by the fact that the direct motivation for 

corporate offending is organizational rather than individual benefit.   

Prosecutors tasked with the handling of corporate offenses must weigh and balance a 

number of complex yet pivotal issues in their determination of the best recourse for such 

conduct.  One of the first issues for consideration revolves around corporate accountability and 

punishment. The discussion over the rights and liabilities of corporate entities and whether 

juristic persons can be held accountable and punished for criminal acts dates back to the early 

1900s (see Canfield, 1914; see also, Coleman 1974). Because corporations are juristic persons, 

they can do many things that natural persons cannot do, including buy and sell each other 

(Cressey, 1995; Braithwaite and Fisse, 1995). On the flip side, as Donald Cressey noted, “[A 

corporation] cannot learn, contemplate, feel guilty or proud, intend, or decide” (Cressey, 

1995:414).  That said, the age-old questions raised regarding whether an entity that cannot have a 
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guilty state of mind can be blameworthy have mostly been answered with a resounding “yes” 

(see Fisse and Braithwaite, 1993). While it is now widely accepted that corporations should be 

legally treated as persons with legal and ethical responsibilities, more severe methods of 

punishment, such as incarceration, will never be feasible for corporate entities. Some, like Ralph 

Nader, have long argued for the federal chartering of corporations to make corporate death 

penalty a more readily available punishment option (Nader et al., 1976; see also Russell and 

Gilbert, 1999). However, at this point in time, such an option is not available for the majority of 

corporations, and thus, corporations have “no soul to be dammed, and no body to be kicked” 

(Edward, First Baron Thurlow, 1844; see also, Coffee, 1980). Therefore, punishing a corporate 

entity for a crime is significantly different from punishing a natural person.   

Of equal importance for prosecutorial consideration, corporations and corporate deviance 

have a major economic impact on our society. This means that deterrence is of particular 

importance with corporate punishment and that corporate punishments can have far-reaching 

collateral consequences.  Despite the challenges of punishing an inanimate entity, because 

corporations have great influence on the economy and society (Clinard and Yeager, 1980; Nader 

et al., 1976; Green, 1973), scholars and other members of the general public are quick to criticize 

the Justice Department for any perceived disparate or lax treatment of corporate transgressions.  

Failure to effectively punish and deter corporate offending has serious economic consequences 

and is seen as weakening the moral fiber of society by creating an atmosphere of distrust and 

noxious, profit-driven competition (Geis, 1973).  And while individual offenders must be held 

accountable (Fisse and Braithwaite, 1993) it is not enough to punish individuals within the 

corporation (Nader et al., 1976).  As former Deputy Attorney General Larry Thompson said in 

2002, “The organization itself must be held accountable for the culture and the conduct it 
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promotes…Only by prosecuting the corporation itself can we insure systemic reform” 

(Mokhiber, 2005).  For these reasons, there is no shortage of scholars advocating for the criminal 

prosecution of corporate offenders (see, for example, Bucy, 2007; Russell and Gilbert, 1999). 

 On the opposite end of the spectrum, when the Justice Department is overaggressive in 

seeking corporate indictments and handing down harsh sentences, it faces substantial criticism 

and backlash as a result of the collateral consequences of corporate criminal prosecution.  

Corporations facing criminal indictment and prosecution are likely to experience a decline in 

stock market share value, bankruptcy, a weakening of employee morale leading to a mass exodus 

of employees, an increase in civil charges filed against the company, an overturn of upper 

management, shortages of time and resources as both are taken up by defense and the 

investigation, a prohibition on receiving government contracts, possible license revocation, and 

general reputational harm which repels potential business partners and client (Cooper, 2005; 

Bohrer and Trencher, 2007; Bucy, 2007).  Thus, criminal prosecution affects more than just the 

corporation - often having a significant, negative impact on the market, innocent employees, 

shareholders, and tax payers.  The point is most notably demonstrated by the demise of 

accounting firm Arthur Anderson following the company’s 2002 indictment and prosecution for 

impeding the investigation into Enron’s financial affairs (Cooper, 2005; United States 

Government Accountability Office, 2009; Robinson et al., 2005).  In the aftermath of the case, 

Arthur Anderson lost a significant portion of their business, saw stock prices nosedive, and 

downsized from nearly 58,000 employees worldwide to about 200 located in the Illinois offices 

only (“Arthur Andersen LLC,” n.d.). 

In short, federal prosecutors face the challenging task of penalizing a corporation in a 

therapeutic manner which prevents future offending, provides restitution to victims, holds 
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individual offenders accountable, and reforms a corrupted corporate culture, all while 

simultaneously trying to reduce the negative effects of punishment on innocent employees, 

shareholders, the general public, and the economy.  In making the decision regarding how a case 

should be handled, federal prosecutors have historically had several sentencing options at their 

disposal and a number of guidelines from which to base their decision (Christie and Hanna, 

2006; Ramirez, 2005). More recently, however, the Department of Justice (DOJ) has steadily 

encouraged and increased the use of pre-trial diversions, such as non-prosecution agreements 

(NPAs) and deferred prosecution agreements (DPAs), for accused corporations (Finder and 

McConnell, 2006; Horowitz and Oliver, 2006; Orland, 2006; United States Government 

Accountability Office, 2009).   

In the nearly two decades since the Department of Justice began to consider deferred or 

non- prosecutorial agreements as one of the preferred means of handling corporate offenders, 

there has been a substantial amount of literature produced on the subject, both offering 

acclamation and criticism.  DPAs and NPAs are types of pretrial diversion in which a corporate 

defendant admits, in a formal signed document, to significant facts of the case and agrees to meet 

a specified set of conditions, geared towards ensuring that the corporation provides some 

restitution to victims and takes steps to keep the offense from being committed again, for an 

agreed upon period of time (Robinson, Urofsky, and Pantel, 2005). Proponents of DPAs
1
  argue 

that they are an effective means of reforming corporate behavior while reducing the collateral 

consequences of corporate prosecution (Christie and Hanna, 2006). Opponents, on the other 

hand, criticize DPAs for being arbitrary and subject to overreaching prosecutorial discretion 

                                                 
1 Throughout the document the term ‘DPA’ is used to refer to both DPAs and NPAs. The primary distinction 

between a DPA and an NPA is that when a case is settled with an NPA the prosecutor has agreed not to criminally 

prosecute the corporation in exchange for the corporation meeting the terms of the agreement, whereas with a DPA 

the prosecutor files criminal charges against the corporation but consents to drop them if the corporation meets the 

terms of the agreement. 
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(Garrett, 2007; Martz, 2005); for being too easy on corporate offenders and failing to deter 

corporate crime (United States Government Accountability Offices, 2009; see also Spivack and 

Raman, 2008); for encouraging government interference in business; and for pushing the limits 

of constitutionality (Behrer and Thrasher, 2007).  Neither opponents nor proponents, however, 

tend to examine all aspects of DPAs, systematically weigh their positives against their negatives, 

and assess whether they are a better solution than the traditional criminal, civil, and regulatory 

punishment options.   

This paper seeks to apply a theoretical perspective, which has never been used in the 

context of corporate crime policy, to assess whether DPAs prevent future offending with fewer 

collateral consequences than traditional criminal sanctions. The therapeutic jurisprudence 

perspective is offered as a new approach to wholly examining DPAs and their therapeutic and 

anti-therapeutic consequences.  Like John Braithwaite’s concept of reintegrative shaming, in 

which the focus of punishment is on restoring both the victim and the offender (Braithwaite, 

1989; Makkai and Braithwaite, 1994), the therapeutic jurisprudence perspective advocates that 

legal decision-making should take into account the economic and therapeutic consequences for 

those being punished, as well as any institution or person affected by the particular criminal 

justice system outcome. Both reintegrative shaming/restorative justice and therapeutic 

jurisprudence also agree that punishments designed only to stigmatize the offender will not be 

successful. The therapeutic jurisprudence perspective, however, goes a step beyond reintegrative 

shaming and spells out a means for assessing whether tools beyond shame can also advance the 

victim and offender rehabilitation and restoration process.   

While therapeutic jurisprudence has typically been applied to such justice-related topics as 

mental health law, drug courts, and juvenile justice, its originators acknowledge that the 



 

16 

 

perspective’s potential range of application is much wider than has been explored to date.  As the 

perspective is applied here, it uses criminological research to examine the extent to which 

corporate deferred prosecution agreements: 1. promote the rehabilitation and health of the 

corporation, as well as the well-being of the economic and social networks affected by the 

corporation; 2. attain these ends more successfully than formal sanctions can or do; and 3. are 

effective without a significant sacrifice to fairness, deterrence, and public safety.  The base 

argument from which the research begins is that DPAs are therapeutic agents which rehabilitate 

the corporation and promote general economic well-being. The goal of this article is to assess 

whether DPAs are actually a more therapeutic approach to punishing corporate offenders than 

other available criminal sentencing options.  

Before examining DPAs from the therapeutic jurisprudence perspective, however, the first 

step is to demonstrate that regular corporate indictment and prosecution has anti-therapeutic 

effects. The following section introduces the problems with formal legal sanctions and the need 

for an alternative, therapeutic approach to handing corporate offenders. Research on the 

collateral consequences of prosecution is examined, including the burden on prosecutors to build 

a successful case, the effects of disrupted business due to prosecution and or corporate death 

sentences, and the lack of evidence that criminal sanctions deter corporate offending (Coffee, 

1981; Geis, 1973; Ramirez, 2005; Simpson, 2002; Simpson and Koper, 1992; Vaughan, 1996).  

Literature suggesting that corporate and white-collar offenders have a greater deterrent 

susceptibility and a lower threshold for punishment effectiveness are also discussed (Benson and 

Cullen, 1998; Clinard, 1983; Cullen and Dubeck, 1985; Cullen, Maakested, and Cavender, 1987; 

Simpson, 2002).  
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Why Formal Sanctions Are Not Effective Against Corporate Offenders 

 Deterrence has most commonly been the meter by which to measure and evaluate 

corporate crime laws (Geis and DiMento, 2002).  As the term is and has been historically used, 

general deterrence focuses on ensuring that punishments are severe enough and consistent 

enough so as to reinforce the threat of law (Andenaes, 1975). From federal judges to local 

prosecutors, there is consensus among members of the courtroom workgroup that general 

deterrence is the primary goal in the punishment of corporate and white-collar offenders (Benson 

and Cullen, 1998; Mann et al., 1980; Wheeler et al., 1988).  Particularly in the case of corporate 

offenses which individually have a major economic impact, specific deterrence, or the 

suppression of any future criminal activity within the corporation, is also of great importance 

though.   

 Members of the legal community tend to believe that corporate offenders are more 

generally and specifically deterrable through formal criminal sanctions than are other offenders 

(Benson and Cullen, 1998).  Both practitioners and criminal justice scholars have pointed out 

that corporate offenders are rational, future-oriented planners (Benson and Cullen, 1998; Cullen 

et al., 1987; Simpson, 2002).  As such, it is assumed that they weigh the costs and benefits of 

committing an offense prior to doing so (Simon, 1976).  Research and experience also suggest 

that corporate executives have a particularly strong aversion to criminal punishment because of 

their high social status and the fact that they have more to lose (Benson and Cullen, 1998; 

Clinard, 1983; Cullen and Dubeck, 1985; Mann et al., 1980; Nagel and Hagan, 1982). 

Despite the widely held belief that corporate offenders should be more responsive to the 

threat of punishment, the prevailing sense in corporate crime literature is that, in actuality, 

corporate offenders are largely undeterred by traditional punishment mechanisms (Coffee, 1981; 

Geis, 1973; The Yale Law Journal, 1979; Ramirez, 2005; Simpson, 2002).  Part of the problem, 
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as Australian criminologists, Fisse and Braithwaite, have noted, is that corporate liability often 

displaces individual accountability (1993:1). However, even just looking at the punishments of 

the corporate entities, current sanctions do not serve their intended purpose.  As Christopher 

Stone (1975:93) noted, “Those who trust the law to bind corporations have failed to take into 

account a whole host of reasons why the threat of legal sanction is apt to lack the desired effects 

when corporate behavior is its target.”  

Scholars who argue that typical criminal sanctions will not deter corporate offenders, point 

out that the traditional deterrence model is undermined by the structure and culture of many 

corporations. From a structural perspective, the deterrent effect of punishment is counteracted by 

the fact that individuals within a corporation are interchangeable and one employee can easily be 

replaced by another employee who was not involved in the sanctioning experience. Therefore, 

any deterrent effect that can be achieved through incapacitation and fear of punishment will have 

only a temporary impact on the corporation. Corporate decisions also tend to be made by groups, 

which mitigate individual perceptions of risk and sanction costs (The Yale Law Journal, 1979; 

Simpson, 2002). On top of this, particularly in larger companies, the number of employees and 

the hierarchical structure may mean less oversight and individual accountability for actions 

(Coleman, 1995; Conklin, 1977). Finally, the law “lacks the necessary flexibility to adjust to and 

permeate dynamic business organizations” (Simpson, 2002, p.5; Stone, 1975).  In other words, 

the structure of a corporation makes it resistant to criminal law’s attempt to deter (Stone, 1975).  

The culture of a corporation can also make it impervious to deterrence efforts. Once an 

employee joins a corporation, he or she learns the norms and practices of the corporation through 

formal and informal socialization and the behavior of top management (Appelbaum et al., 2005; 

Hollinger and Clark, 1982, 1983). Within corporations a culture of competition often develops 
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that encourages employees to strive to get ahead at any cost (Coleman, 1995). When this 

competition is combined with business pressure to reduce costs and maximize profits (Welles, 

1998) as well as perceptions of managerial leniency (Hollinger and Clark, 1983), the result is a 

corporate culture in which offending behavior is normal and rationalized to the point that it may 

stop being considered illegal by those overseeing the offense (Simpson, 2002; Vaughan, 1996).  

In addition, because corporate offenders cannot be incarcerated and are relatively 

unaffected by non-monetary deterrents, such as shame and loss of social status (Coffee, 1981), 

fines are used to punish corporate offenders.  According to rational choice principles, in order for 

fines to deter, they must present more cost to the company than could potentially be gained from 

the criminal act (Cullen, Maakestad, and Cavender, 1987).  As John Coffee (1981) explains, 

though, this is often an impossible notion. If a corporation cannot afford to pay a fine beyond a 

particular threshold, say $5 million, increasing the amount of the fine beyond that point will have 

no added deterrent value because in either scenario the corporation will pay only what it can. 

Thus, if a corporation’s criminal act can generate more than $5 million, the justice system is 

essentially unable to set a fine amount which will cost the corporation more than the expected 

gains from the offense (Coffee, 1981).    

In most cases, though, fine amounts fall well below the maximum amount a company 

could be expected to pay. Fines in antitrust cases have historically been particularly low. General 

Electric was famously slapped with a fine of less than $500,000 for its role in the 1961 heavy 

electrical equipment antitrust conspiracy. As Gilbert Geis pointed out, this fine was the 

equivalent of giving a $3 parking ticket to a person making $175,000 a year (Geis, 2002). Mark 

Cohen also examined the fines handed down to 288 non-antitrust corporate offenders in U.S. 

District Courts in the mid- to late- 1980s and found that the average fine was about $54,000 
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(Cohen, 1989). Data show that average fine amounts increased after the sentencing guidelines 

went into effect (Simpson, 2002), but still equate to a minor slap on the wrist in many instances.  

As one legal scholar noted, “those corporations that elect to adhere to regulations and 

statutory prohibitions are arguably at a competitive disadvantage relative to those businesses that 

do not follow the law but, instead, gamble on the likelihood that they either will not be caught or 

will not be severely punished if caught” (Ramirez, 2005).   In the famous Ford Motor Company 

case of the late 1970s, the prosecution revealed evidence that Ford consciously chose the 

monetary savings from leaving a potentially harmful part in the Pinto over the estimated cost that 

could result from any ensuing litigation (Swigert and Farrell, 1980-81).  Essentially, in this case 

and in others, the decision to engage in criminal behavior is no different from any other business 

decision in which economic gains are pitted against potential losses (Cullen, Maakestad, and 

Cavender, 1987).  With any potential deterrent effect of formal sanctions competing against a 

strong drive to get ahead at any cost, lenient punishments stand little chance against the pull of 

corporate offending.   

 While there is some debate over the extent to which punishment certainty and celerity are 

related to deterrence (Nagin and Pogarsky, 2001; Parker and Grasmick, 1979; Paternoster and 

Piquero, 1995; Pratt and Cullen, 2005; Pratt et al., 2006; Yu, 1994), corporate offending can 

often go on for years without detection and when it is discovered the investigations are lengthy 

and drawn out. Though scholars are unable to even estimate the amount of corporate crime that 

goes undetected, it has been assumed since Sutherland first began discussing corporate and 

white-collar crime that the likelihood of discovering corporate offenses is even lower than it is 

for conventional crimes (Clinard and Yeager, 1980; Simpson, 2002; Sutherland, 1949). 

Corporate criminal events are often multifaceted, occurring over an extended period, and 
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involving multiple actors.  Furthermore, the government agencies tasked with policing these 

corporations are often strapped for money and resources and may not be adequately trained to 

filter through the complex cover-ups put in place by the corporation (Simpson, 2002; Stotland, 

1982; Yeager, 1991).   

 Criminal cases against corporate offenders also take a long time to dispose.  Because of 

the complex nature of the crimes, the investigation process alone often requires extensive time 

and effort.  Simpson (2002) notes that the corporate crime cases that are actually prosecuted by 

the Justice Department tend to be among the least complex, due in part to the to the limited 

resources of the Department for investigating and putting together a solid case against the bigger, 

more complex offenses (see also Saltzburg, 1991).  Corporate attorneys often try to drag out the 

disposition process in the hopes that the prosecution will become too costly to continue 

(Simpson, 2002).  If the case actually reaches the trial stages, attorneys on both sides struggle to 

empanel a jury that will be able to comprehend the complexities of the case. 

The empirical studies that have examined recidivism among convicted corporate offenders 

tend to validate the deterrence theory perspective that criminal sanctions will not deter 

corporations. Simpson and Koper (1992), conducted a study of recidivism among 38 

corporations accused of antitrust offenses and found that, compared to corporations handled 

through civil or regulatory routes, those sanctioned criminally had an increased likelihood of 

reoffending.  Braithwaite and Makkai (1991), in a study of offending behavior among nursing 

homes, found that neither the perceived certainty nor severity of punishment had significant 

effects on legal compliance.   

Beyond the evidence that current legal sanctions may not deter corporate offenders, 

another issue with criminal sanctions for corporations is the potential impact on those not 
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engaged in or benefiting from the offense. As John Coffee summarizes, “at first glance the 

problem of corporate punishment seems perversely insoluble: moderate fines do not deter, while 

severe punishments flow through the corporate shell and fall on the relatively blameless” 

(Coffee, 1980: 386-387).  At a minimum, the process of prosecution is likely to disrupt business 

operations.  In more severe instances, prosecution may indefinitely prevent the corporation from 

being involved with certain business clients or operations or may cause the corporation to go 

under entirely (Benson and Cullen, 1998; Wheeler, 1981). Thus, the punishment falls sharply on 

shareholders and the innocent employees who lose their jobs.  

In other words, the traditional solution to corporate offending that involves a focus on 

deterrence through severe sanctioning has been at best ineffective and at worst socially injurious. 

Criminal sanctions have proven to be anti-therapeutic in their inability to reform the corporate 

culture and prevent future offending and in their associated collateral consequences.   

The remainder of the paper is geared towards utilizing the therapeutic jurisprudence 

perspective to assess whether the DOJ’s alternative to traditional sanctions - deferred 

prosecutorial agreements- are a more therapeutic punishment option for corporate offenders. 

Overview of the Examination of DPAs through the Therapeutic Jurisprudence Lens 

Taking a therapeutic jurisprudence approach to examining a criminal justice practice, 

policy, or procedure involves a two-stage methodology that uses empirical research in the field 

to fully assess the therapeutic or anti-therapeutic nature of the particular topic or issue.  The first 

step, the non-empirical analysis, involves conducting an in-depth review of relevant research 

related to the topic, with an eye towards developing hypotheses about the expected therapeutic or 

anti-therapeutic effects of various aspects of the policy or procedure.  The empirical step to the 

analysis then involves testing a research-based measure of therapeutic outcome using a model 
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with independent variables derived from various aspects of the policy or procedure examined in 

the non-empirical analysis.  

For this study, four major components or clauses of DPAs are examined using 

criminological literature and theory to develop hypotheses about their therapeutic or anti-

therapeutic nature: the requirement of voluntary disclosure and cooperation; the introduction of a 

compliance monitor; monetary fines and restitution; and the establishment of business reforms 

and/or compliance programs. For the non-empirical analysis, which assists in developing 

hypotheses about the therapeutic or anti-therapeutic implications of DPAs, several principal 

bodies of literature from the criminological and legal fields will be drawn upon. The major 

bodies of literature to be referenced are those pertaining to deterrence theory and preventive 

effects (Geis and DiMento, 2002), organizational theories of corporate offending (Baysinger, 

1991; Coleman, J.S., 2002; Ermann and Lundman, 2002; Simpson, 2002; Wheeler and Rothman, 

1982), reintegrative shaming and restorative justice (Braithwaite, 1989; Makkai and Braithwaite, 

1994), opportunity and motivations for offending (Colman, J.W., 1995), procedural justice, 

rational choice (Paternoster and Simpson, Ramirez, 2005; Swigert and Farrell, 1980-81), and 

recidivism (Clinard and Yeager, 2005). 

Each of these bodies of literature contributes in important ways to developing the 

distinction between a therapeutic and an anti-therapeutic punishment. Literature on deterrence 

theory suggests that in order for DPAs to be therapeutic agents they must prevent future 

offending (Benson and Cullen, 1998; Mann et al., 1980; Wheeler et al., 1988).  Organizational 

theory is important because it suggests that the noxious environment within a corporation that 

can lead to offending must be improved before the corporation is truly healthy and rehabilitated 

(Simpson, 2002; Coleman, J.S., 2002).  Procedural justice literature indicates that for DPAs to be 
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therapeutic they must also have a positive effect on the legitimacy afforded to the criminal 

justice system.  Rational choice literature suggests that any punishment must outweigh the 

benefits of the crime in order to be effective and thus therapeutic.  Restorative justice provides 

evidence that in order for DPAs to be a therapeutic punishment they must afford offenders a 

degree of decency and respect in the punishment process (Braithwaite, 1989). Finally, work by 

Nader and colleagues on federal incorporation is a reminder that a number of scholars and 

politicians have long contended that federal involvement in corporations would be beneficial to 

the health and welfare of society.  

The empirical analysis was conducted using a database containing variables derived from 

the 143 publicly available DPAs and NPAs entered into by US Attorneys and various corporate 

offenders from 1993 through 2009, as well as any criminal action taken against the corporation 

proceeding or following the signing of the DPA.  The database also contains information 

regarding the charges, sentencing, and any prior and subsequent criminal sanctions of a matched 

sample of 128 corporations charged criminally during the same period.  Building on the 

hypotheses developed through the non-empirical analysis, the empirical analysis addresses two 

main questions:  1. Among corporations that enter into DPAs, which of the components of the 

DPA contribute most to the probability that the corporation will not recidivate; and 2. Are 

corporations that enter into DPAs less likely to recidivate than corporations that receive criminal 

sanctions?  In other words, the first part of the empirical analysis tests whether each of the 

components is therapeutic in that they contribute positively to the likelihood that a corporation 

will not recidivate.  The second part of the empirical analyses then examines the relative 

effectiveness and therapeutic nature of DPAs versus traditional criminal sanctions.  
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The remainder of Chapter 1 provides an overview of the various components of DPAs that 

will be examined from the therapeutic jurisprudence perspective and tested for their therapeutic 

or anti-therapeutic effects using the previously noted bodies of legal and criminological research. 

Voluntary Disclosure and Cooperation 

One of the central elements of DPAs is the focus on cooperation between the federal 

government and the corporation during the investigation.  Cooperation is not unique to DPAs 

and has always been a factor for consideration in general federal charging decisions (Federal 

Sentencing Guidelines, 2010), as well as Securities and Exchange Commission (SEC) 

enforcement decisions (Securities and Exchange Commission, 2001).  However, it became an 

integral component of the DOJ’s corporate charging policies with the Thompson Memo in 2003 

(Behrer and Thrasher, 2007).  In the cover letter to his memo, Principles of Federal Prosecution 

of Business Organizations, the then-Deputy Attorney General stated, “The main focus of the 

revisions [to the Holder memo] is increased emphasis on and scrutiny of the authenticity of a 

corporation’s cooperation.  Too often business organizations, while purporting to cooperate with 

a Department investigation, in fact take steps to impede the quick and effective exposure of the 

complete scope of wrongdoing under investigation” (Thompson, 2003: 1).  In an effort to ensure 

true cooperation, DPAs measure the extent of a corporation’s cooperation by such factors as a 

timely and voluntary disclosure of wrongdoing, willingness to waive attorney-client and work 

product privileges in order to assist in the investigation, and efforts to encourage individual 

employees to work with and provide information to prosecutors (Bucy, 2007; Duggin, 2008). 

From one perspective, then, cooperation is intended to reduce the investigation time and 

effort required of federal prosecutors, leading to more swift justice.  Thus, literature on 

deterrence theory and the relationship between deterrence and punishment celerity will be 

examined (see, for example, Nagin and Pogarsky, 2004) to assess the therapeutic value of swift 
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case resolution.  Literature in the area of procedural justice has suggested a correlation between 

cooperation and the legitimacy afforded to the criminal justice system and deterrence (see Fagan 

and Tyler, 2004), and this research will be explored as well. 

Compliance Monitor 

 Closely tied to the concept of cooperation between the federal government and the 

corporation is the requirement that the corporation take on an independent compliance monitor, 

either appointed or approved by the Justice Department. The compliance monitor is akin in 

theory to a pretrial services officer (PSO) or a probation officer, tasked with ensuring that the 

corporation fulfills their end of the agreement, remains in good favor, and makes strides towards 

becoming an active, contributing part of society (Robinson, et al., 2005).  However, unlike a 

PSO or probation officer who is assigned to multiple defendants, the ratio of compliance 

monitors to corporations is at least one-to-one.  Individual and day-to-day involvement of the 

corporate compliance monitor is both touted as an effective mechanism for instituting corporate 

change from the inside (Morford, 2008), as well as criticized as the government taking an 

overbearing and risky role in corporate governance (O’Hare, 2006).  Thus, in order to assess the 

therapeutic or anti-therapeutic consequences of the compliance monitor in DPAs, criminological 

literature on PSOs and probation officers will be explored (for example, Kingsnorth, et al. 1999), 

as will literature on organizational theory and the environment of corruption that can be 

attributed to corporate offending (Baysinger, 1991; Coleman, 1995; Simpson and Koper, 1992; 

Wheeler and Rothman, 1982). Legal and business related literature on the effects of government 

intervention on corporate affairs will also be examined.  

Monetary Penalties and Restitution  

Many DPAs have monetary penalties or restitution payments associated with them and 

often times these amounts are larger than would be imposed on a corporation upon conviction 
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(McPhee, 2006).  In the evaluation of the therapeutic or anti-therapeutic outcome of high 

monetary penalties and restitution, several major bodies of literature will be examined.  The first 

is literature on the relationship between fines and deterrence.  Some of the research in this area 

suggests that increasing the severity of punishment, specifically fines, has a deterrent effect (Yu, 

1994; Staltzburg, 1991; Wood and Grasmick, 1999), while other research find that fines do not 

have a significant impact on reoffending (Moffatt and Poynton, 2007). Next rational choice 

literature, which suggests that offenders weigh the costs and benefits of offending (Lee and 

Ermann, 2002; Swigert and Farrell, 1980-81), will be examined.  Finally, literature on restitution 

will be examined.  

Business Reforms and Compliance Programs  

 Another commonality among many DPAs is the requirement that the corporation 

develops or revises an existing corporate compliance and ethics program. Along the same lines, 

DPAs may also require that the corporation institute other types of business reforms, such as 

restructuring the corporate governance or bringing in new executive leadership (McPhee, 2006).  

The goal of these requirements is to change the corporate environment, alter practices that 

promote offending, and improve employee accountability, without the government having to 

micro-manage or become too involved in the daily corporate business (Christie and Hanna, 

2006).  Here again, the literature on organizational theory and how the environment within the 

corporation is related to the propensity for offending will be examined (Baysinger, 1991; 

Coleman, 1995; Simpson and Koper, 1992; Wheeler and Rothman, 1982). Additionally, 

literature on the effect of compliance programs on employee behavior will also be addressed 

(Greenburg and Barling, 1996). 
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CHAPTER 2 

THERAPEUTIC JURISPRUDENCE 

Review of the Literature 

 The therapeutic jurisprudence perspective was first introduced by Wexler and Winick in 

the 1990s as a means of analyzing mental health law.  The theory is founded on the idea that 

legal decision-making should take into account economic consequences, public safety, and the 

therapeutic implications of legal rules and their alternatives for those coming into contact with or 

affected by the criminal justice system.  It uses social and behavioral science to study the extent 

to which policies, legal procedures, and the courtroom workgroup produce therapeutic or anti-

therapeutic consequences.   

 Early on Wexler (1995) and others (see Slobogin, 1995) stressed that therapeutic 

jurisprudence should never be just about achieving desired outcomes in general but must 

maintain its distinctive focus on the psychological and physical well-being of those impacted by 

the law.  However, from the foundations and subsequent developments of therapeutic 

jurisprudence theory, it is clear that, to a large degree, the term ‘therapeutic’ can be used 

synonymously with ‘rehabilitative.’ Thus, the theory can be more generally conceptualized as a 

tool for examining whether one legal policy or its alternatives is better able to promote the health 

and rehabilitation of offenders, victims, and society at large.  Although it originally began with a 

very specific focus on mental health law, Wexler and Winick encouraged broader applications, 

and it has since been applied to a range of areas (see Wexler and Winick, 1996) including 

domestic violence (Simon, 1996), sex offenders (Birgden, 2000; 2007), appeals (Ronner, 2000; 

Wexler, 2000), family law, and drug treatment courts (Senjo and Leip, 2001).  Moreover, it has 

application both for examination of whether existing laws have therapeutic or anti-therapeutic 
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consequences and for examination of how existing laws could be applied in a more therapeutic 

manner (Wexler, 1996).   

 The concept of therapeutic jurisprudence arose from a study conducted in 1989 that 

looked at the relationship between low levels of serotonin and blood glucose of criminal 

offenders and their likelihood of recidivism (Wexler, 1990).  The study found that parolees with 

low levels of serotonin were at high risk for recidivism when alcohol consumption was involved.  

It was suggested that for these offenders abstinence from alcohol should be a condition of parole, 

because it would help “releasees to embark upon a therapeutic-preventive course” (Wexler, 

1990: 44).  In other words, therapeutic jurisprudence theory is founded on the idea of using 

empirical research to assess how legal policies and practices can better rehabilitate offenders.  

 Wexler (1990) then built off this argument and presented the idea that if acknowledged 

violence-prone individuals fail to take the medication that prevents them from becoming violent, 

they should be punished for reckless endangerment.  The threat of punishment, according to 

deterrence principles, should prevent these violence-prone individuals from not taking their 

medication.  Thus, such a punishment policy will have a therapeutic impact by helping potential 

offenders not to engage in violence while simultaneously maintaining the health and safety of 

potential victims.   

 In their further development of therapeutic jurisprudence, Wexler and Winick (1991) laid 

out the formula for how the theory should be used for conducting policy analysis.  First, there is 

a non-empirical element to therapeutic jurisprudence.  In this stage, a researcher conducts an in-

depth review of relevant social and behavioral science literature and research to develop 

hypotheses regarding the expected therapeutic or anti-therapeutic consequences of a legal policy.  
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The aim is to relate a body of literature to a body of law and examine how well the law matches 

the approach that the extant research suggests will have therapeutic results.   

 After this stage is complete, there is also an empirical dimension to the application of the 

theory.  In the empirical analysis, various aspects of the particular law or policy become 

independent variables in a model testing a research-based measure of therapeutic outcome.  One 

of the more important parts of the empirical analysis, then, is determining the most appropriate 

measure of therapeutic outcome.    

 Although Wexler and Winick originally related therapeutic jurisprudence to policies 

regarding mental health patients’ rights to refuse treatment and the treatment of death row 

inmates or other criminal defendants found incompetent to be executed or stand trial, from their 

earliest statements about the theory, they note that the relevance of the theory’s application could 

go beyond just mental health patients.  The authors stated, “One empirical question rarely asked 

concerns the therapeutic implications of various legal rules and practices.  Is a particular legal 

rule, either presently in effect or proposed, therapeutic or anti-therapeutic to patients (and 

perhaps to society as a whole)?” (Wexler and Winick, 1991: 982).  In other words, Wexler and 

Winick acknowledged from the beginning that there is a general societal benefit in looking at the 

therapeutic implications of laws and the legal process (see also Wexler, 1995).  They went on to 

explicitly point out that therapeutic jurisprudence should also eventually be adopted for the legal 

areas of “criminal law, juvenile law, and family law, and probably across the entire legal gamut” 

(Wexler and Winick, 1991:982).  

 Following a number applications of therapeutic jurisprudence to tort law (Shuman, 1992), 

contract law (Harrison, 1994), and corrections (Cohen and Dvoskin, 1993), Slobogin (1995) 

further extended and clarified therapeutic jurisprudence theory.  He identified five issues or 
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dilemmas that therapeutic jurisprudence theory needed to address in order to have sustained 

viability: the identity dilemma, the definitional dilemma, the dilemma of empirical 

indeterminism, the rule of law dilemma, and the balancing dilemma (Slobogin 1995: 195).  Each 

of these dilemmas stem from the intention vagueness of Wexler and Winick’s theoretical 

delineation, and according to Slobogin can be resolved through a more precise explanation of the 

scope and application of the theory.  First, in order to ensure that theoretical jurisprudence 

remains distinct from any other jurisprudence or legal realism perspective, Slobogin proposed 

that ‘therapeutic’ be defined as “beneficial in the sense of improving the psychological or 

physical well-being of a person” (1995: 196) and thus, that therapeutic jurisprudence become 

“the use of social science to study the extent to which a legal rule or practice promotes the 

psychological and physical well-being of the people it affects” (1995: 196).   

 Slobogin also points out that tests of therapeutic jurisprudence must take into 

consideration the fact that what is defined as therapeutic from one perspective may not be how 

therapeutic is defined from another perspective; that because the theory relies heavily on social 

science data it must be understood that all conclusions are subject to some degree of vagary and 

bias; that what has therapeutic results for the majority of the population may not have the same 

effect for a particular individual; and that researchers suggesting a more therapeutic approach to 

a particular legal process or policy must determine the appropriate level of consideration to give 

to general principles of justice, community safety, and economic cost as well (see Roderick and  

Krumholz, 2006 for similar concerns regarding therapeutic jurisprudence theory).  Slobogin is 

careful to point out that although these issues are unresolved aspects of therapeutic jurisprudence 

that should be weighed in research, they do not significantly detract from the overall value of the 

theory’s application.   
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 Since Slobogin’s clarification of the theory, Wexler (1995, 2008) and Winick (1997) 

have also done their part to provide specifications regarding the theory’s scope and 

counterarguments to the theory’s criticisms (see Slobogin, 2001; Roderick and Kromholz, 2006).  

For example, to the argument that the law and legal procedures serve a number of ends among 

which therapeutic outcomes should not necessarily be given priority, Winick explains that his 

point in general is that “scholars should study the extent to which these [normative] ends [of the 

law] are actually furthered in practice” (1997: 188).  He goes on to note that the identification of 

a therapeutic or anti-therapeutic outcome does not have to be an argument for legal change and 

that the theory allows for the possibility that other outcomes of a law or procedure outweigh 

therapeutic effects.  

 Of particular relevance to the current research, in the process of clarifying the scope of 

the theory and noting that it will not have bearing for all legal areas, Wexler (1995) expressly 

provides some encouragement for the application of therapeutic jurisprudence to white-collar 

and corporate crime.  Wexler states, 

Perhaps therapeutic consequences will be particularly difficult to find in areas such as 

antitrust law, securities law, or water law.  On the other hand, if such consequences are 

actually found in those areas, those issues may be extremely exciting to therapeutic 

jurisprudence scholars.  Once one starts approaching legal areas with the use of the 

therapeutic jurisprudence lens, who can tell what one will find? (1995: 228). 

It is clear from this statement that as long as laws and policies can be shown to have 

consequences for the psychological and physical well-being of those affected, white-collar and 

corporate crime is not beyond the realm of therapeutic jurisprudence.  This idea is not unique to 

Dr. Wexler either.  A speech made by former US Deputy Attorney General James Comey in 

2004, further suggests that prosecutors also consider the health of the corporation in making 

decisions regarding indictment and prosecution.  Comey stated, “What we try to focus on is – is 

this [the corporation] an entity that is recidivist or that is so sick – its culture is so sick – that it's 
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going to re-offend, that it has to be put down and that we have to suffer the collateral 

consequence of the loss of all those jobs?” (Mokhiber, 2005).  Thus, taking into account the wide 

range of those impacted by the handling of corporate offenders- from victims, to employees, to 

shareholders, to tax payers- combined with the knowledge that prosecutors have loosely taken 

tenants of the perspective into consideration for years, it seems that examination of corporate 

punishment policies from the therapeutic jurisprudence lens is both informative and prudent.   

 In specifying the scope of the theory, Wexler also affirms, “Thus far, regardless of who 

might be involved with or affected by the law, the focus has largely been on the individual.  Of 

course there is no need for the focus to be so constrained; it could relate to the family, the 

community, and society in general” (1995:224).  Therefore, even for those who may argue that a 

corporation is not an individual whose well-being can be considered (despite the fact that 

corporations are treated as legal persons by the justice system), it should be clear that therapeutic 

outcomes of the punishment of corporate offenders can appropriately be explored from the 

vantage point of those who are affected by such punishment.   

The Application of Therapeutic Jurisprudence in Extant Research 

 Although the therapeutic jurisprudence perspective has been in existence for only about 

two decades, a bibliography put together by the International Network on Therapeutic 

Jurisprudence contains over 1,800 references to articles that utilize the perspective 

(www.therapeuticjurisprudence.org, n.d.).  A sizable portion of these articles explore such topics 

as mental health law, juvenile justice and mental health, the insanity defense (Perlin, 1994; 

Wexler, 1991) civil commitment (Tyler, 1992), appellate court processes, family law, sex 

offenders, clinical and legal education, and guardianship (see www.law.arizona.edu/depts/upr-

intj/ for the complete bibliography).  While these contribute significantly to the development and 

understanding of therapeutic jurisprudence, the research addressing criminal case processing and 

http://www.therapeuticjurisprudence.org/
http://www.law.arizona.edu/depts/upr-intj/
http://www.law.arizona.edu/depts/upr-intj/
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alternative means for handling and rehabilitating criminal offenders is most pertinent to the 

current theoretical application.  This research ranges from very broad application to very specific 

empirical tests.   

 Jeffries (2005), for one, used therapeutic jurisprudence theory in a broad manner to 

examine changes taking place in Australian criminal court policies and procedures.  Utilizing this 

perspective, she highlighted the positive and negative expected effects of such changes and 

identified areas in which further research was needed to determine the implications of these 

changes.  Jeffries specifically noted that there has been a juxtaposition of changes in Australian 

criminal courts as political figures have faced increased pressure to reduce rising crime rates by 

becoming tough on crime, while the privatization of criminal justice systems functions has lead 

to a demand for more effective and economical services.  Furthermore, there has been a general 

societal push to better take into consideration the well-being of those processed through the 

criminal justice system.  She explained that the therapeutic jurisprudence movement, which led 

to the development of various types of problem-solving courts and forums for restorative justice, 

has been used to help Australia’s criminal justice system to adapt to all pressures by moving 

from an adversarial model of justice to a problem-solving system.  However, after reviewing the 

research on problem-solving courts and restorative justice, she determined that both could have 

anti-therapeutic effects and that more research, driven by the therapeutic jurisprudence 

perspective, would be necessary for a complete assessment.    

 A number of scholars have also recognized that therapeutic jurisprudence can be used to 

examine whether a law or procedure can be applied, particularly by lawyers, judges, and other 

members of the courtroom workgroup, in a manner which would increase its therapeutic impact 

(Casey and Rottman, 2000; Stolle and Wexler, 1997; Stolle et al., 1997; Wexler, 1996; Winick, 
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1997).  Those accused of an offense, for example, generally meet with an attorney, and these 

attorneys, in turn, can incorporate therapeutic jurisprudence principles by being cognizant of 

ways to improve the psychological well-being of clients though attorney-client interactions.  

Along these lines, Stolle and Wexler (1997) and Stolle and colleagues (1997) examined the 

intersection of “preventive lawyering” and therapeutic jurisprudence. Both sets of authors noted 

that through the use of legal check-ups, in which the attorney continues to touch base with the 

client after the initial situation is resolved, an attorney may be able to help the individual to avoid 

future legal problems before they occur.  Thus, the attorney would be approaching a routine 

attorney-client interaction in a therapeutic manner.   

 Beyond applying therapeutic jurisprudence to general criminal court policies and 

procedures and manners of implementation, the theory has also been used to examine alternative 

approaches to dealing with criminal offenders.  One of the earliest and more common such areas 

in which therapeutic jurisprudence principles have been applied to alternative forms of handling 

criminal offenders is in studying drug treatment courts (see, for example, Clark, 2001; Hora et al, 

1999; Senjo and Leip, 2001; Skinner, 2006).  Hora and colleagues (1999) initially saw 

therapeutic jurisprudence as a means for bringing a much needed academic perspective to the 

drug treatment court movement to assist with analyzing the effectiveness of various aspect of the 

movement.  The authors likewise recognized that “the DTC [drug treatment court] movement 

represents a significant step in the evolution of therapeutic jurisprudence – the evolutionary step 

from theory to application” (1999: 448).  The authors pointed out the ways in which DTCs had 

inadvertently been applying therapeutic jurisprudence principles by attempting to instill 

procedures that would deter, incapacitate, and rehabilitate.  Their non-empirical analysis 

effectively demonstrated additional ways in which therapeutic jurisprudence could be used to 
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inform debates over issues such as the heightened requirements of DTCs over traditional 

probation, the effectiveness of legally coerced treatment, the waiving of participants legal rights, 

and whether treatment is a ‘soft’ punishment compared to incarceration.  

 Clark (2001) also relied on existing behavioral science research to shape his discussion of 

a strategy for improving the effectiveness of drug treatment courts as a catalyst for positive 

behavioral change.  After conducting a meta-analysis of therapy outcome studies, he identified 

four factors common to all effective models of treatment.  These four factors were then used to 

develop a research-informed strategy for adapting a more therapeutic approach to handling drug 

court participants.  Most importantly, Clark stressed that the approach was not geared towards 

treatment professionals, but rather intended to be put into action by court personnel, judges, 

attorneys, and probation officers.  In other words, he used empirical research to develop simple 

ways in which criminal justice practitioners could actively improve the therapeutic outcome of 

drug treatment courts.   

 Senjo and Leip (2001a, 2001b) advanced the application of therapeutic jurisprudence to 

drug treatment courts by empirically testing a theoretically designed model for its therapeutic 

and anti-therapeutic effects.  Specifically, the authors used a cohort of offenders from one drug 

court in Florida to test the relationship between court monitoring, drug treatment, and court 

procedures and the offender’s ability to successfully abstain from drug use during program 

participation.  Based on their non-empirical analysis of extant research, the authors hypothesized 

that: 1. supportive rather than adversarial court monitoring should produce therapeutic results, 2. 

that the administration of multiple treatment practices should produce therapeutic results, and 3. 

that immediacy of treatment following arrest is also related to offender rehabilitation.   



 

37 

 

 The dependent variable for their empirical analysis was the ratio of urinalysis tests passed 

to tests taken.  Data on the first independent variable, supportive court monitoring practices, was 

collected through direct observation of the offender’s interaction with the judge, attorneys, and 

probation officers during status hearings.  Data on the number of treatment sessions that an 

offender attended was collected through the rehabilitation center’s database, and the number of 

days from arrest to the start of the program was obtained through the court’s information system.  

The authors also controlled for demographic variables, age, gender, race, and education level, 

and for the type of charge and the length of time the offender was in the program.   

 The authors found support for both the supportive court monitoring and increased 

treatment hypotheses.  Moreover, the model including both of these variables with the 

demographic and case specific variables suggested that the type of court monitoring and 

variations in the number of treatments best accounted for whether the offender experienced a 

therapeutic or anti-therapeutic outcome.  In other words, the authors were able to use therapeutic 

jurisprudence theory to explain some of the drug treatment court’s success versus failure.  They 

provide a model for using therapeutic jurisprudence theory to analyze the effectiveness of justice 

system policies and procedure for producing therapeutic results.  The current research follows 

from this model. 

Next, attention is turned to providing background on the particular justice system policy to 

which the therapeutic jurisprudence perspective will be applied, deferred prosecution 

agreements.  
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CHAPTER 3 

THE DEVELOPMENT AND CURRENT APPLICATION OF DEFERRED PROSECUTION 

AND NON-PROSECUTION AGREEMENTS  

It has long been noted that corporations offend.  More than 60 years ago Sutherland first 

detailed the transgressions of the 70 largest corporations at the time. He found that each of the 

corporations had at least one violation on record, with a total of 980 violations across all 70 

companies (Sutherland, 1949). These violations included charges such as infringement, restraint 

of trade, false advertising, and unfair labor practices.  About 30 years later, Marshall Clinard and 

Peter Yeager (1980) likewise found that three-fifths of the Fortune 500 companies they 

examined had at least one regulatory action taken against them, and 42% had multiple actions 

against them in a one-year period.  

Despite the United States’ longstanding history of corporate offending, the manner by 

which the Department of Justice (DOJ) has opted to handle corporate crime has shifted 

dramatically over time; from very little legal action in the 1970s (Clinard and Yeager, 1980), to 

increased prosecution in the 1980s following the savings-and-loan crisis (Ramirez, 2005), to the 

development of the organizational sentencing guidelines but less attention paid to corporate 

malfeasance in the 1990s, then to the full force crackdown following the corporate financial 

scandals of the early 2000s.   

 The new trend over the past decade has been for the DOJ to steadily encourage and 

increase the use of pre-trial diversion, such as non-prosecutorial agreements (NPAs) and deferred 

prosecutorial agreements (DPAs), for accused corporations (Finder and McConnell, 2006; 

Horowitz and Oliver, 2006; Orland, 2006).  As former US Attorneys Christie and Hanna 

describe the use of DPAs and NPAs, it appears as though the DOJ may have finally settled on a 

compromise solution that works: 

[D]eferred prosecution agreements allow prosecutors and companies to 
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work together in creative and flexible ways to remedy past problems and 

set the corporation on the road of good corporate citizenship. They also 

permit us [the Department of Justice] to achieve more than we could through 

court imposed fines or restitution alone. These agreements, with their broad 

range of reform tools permit remedies beyond the scope of what a court could 

achieve after a criminal conviction (2008: 1043). 

 

Thus, it is no surprise that from 1992 to 2006, DOJ disposed of at least 44 corporate 

offending cases via DPAs and NPAs (Orland, 2006).  In 2007 alone, as corporate diversion 

programs became better understood and further promoted, estimates suggest there were at least 

37 publicly known DPAs and NPAs entered into by the DOJ (Spivack and Raman, 2008). 

Chapter 3 examines the development, theoretical underpinnings, and current application of 

DOJ’s corporate charging policy.   

Developing Guidelines for Charging and Sentencing Corporations 

 At the basic level, American jurisprudence and the Moral Penal Code (MPC) of the 

American Law Institute provide two slightly differing standards for determining corporate 

criminal liability.  Under the doctrine of respondent superior a corporation is liable for any 

employee, agent, director, or officer, who commits an offense with the goal of benefiting the 

corporation during the term of their employment (Finder and McConnell, 2006).  The MPC, on 

the other hand, specifies that a corporation is only liable for the upper echelon of employees (i.e., 

managers, directors, and officers).  Each of these standards have faced criticism for their inability 

to fully take criminal intent into consideration, and for, respectively, too broadly and too 

narrowly imposing liability.   

US Sentencing Commission Organizational Guidelines 

 One of the first attempts at providing more detailed and standardized guidance for the 

prosecutors and courts responsible for dealing with corporate offenders came from the United 

States Sentencing Commission (USSC).  In 1991, the USSC introduced Chapter Eight, 
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“Sentencing of Organizations”—colloquially known as the Organizational Guidelines— as a 

supplement to the Federal Sentencing Guidelines.  This document essentially presented the court 

with criteria, similar to that which had existed for individuals since 1987, for determining how a 

business entity should be sentenced.  Its most notable feature was its emphasis on cooperation 

with the federal government as a condition for leniency and reduced fines.  More specifically, 

these guidelines noted that if the corporation demonstrated an immediate willingness to assist the 

government by waiving legal and work order protections so as not to impede the government’s 

investigation, providing full disclosure to US and DOJ attorneys, and conducting all internal 

investigations in a timely manner, it would be a candidate for a lighter sentence.   

 Another important component of the USSC organizational sentencing guidelines was the 

forcing of corporations to have or to develop internal compliance programs in order to receive 

mitigating credits for sentence reduction (Orland, 2006).  As Paula Desio, Deputy General 

Council of the US Sentencing Commission explained, “When the [US Sentencing] Commission 

promulgated the organizational guidelines, it attempted to alleviate the harshest aspects of this 

institutional vulnerability by incorporating into the sentencing structure the preventive and 

deterrent aspects of systematic compliance programs” (Desio, 1991). The language of Chapter 8 

is also such that any convicted business entity with 50 or more employees and no compliance 

program is to be put on probation until such a program is developed and implemented.  As terms 

of the probation, the corporation would additionally be subject to outside monitoring to ensure 

that the conditions of probation were being met and that the corporation was engaging in ethical 

and legitimate budgeting, record-keeping and reporting practices.  In essence, as Finder and 

McConnell (2006:5) noted, “[with] the recognition that organizations may require special 

treatment, the Organizational Guidelines laid the groundwork for the explicit DOJ prosecutorial 
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policy that considered both the impact of cooperation and a compliance monitor in corporate 

charging decisions.” 

The Holder Memorandum  

In 1999, then-Deputy Attorney General Eric Holder brought the spirit of the USSC’s 

Organizational Guidelines to prosecutorial decisions in a memorandum to DOJ attorneys titled 

“Bringing Criminal Charges Against Corporations.”  The document, derived from a working 

group brought together by the Fraud Section of DOJ’s Criminal Division, was conceived as a set 

of guidelines for determining whether a corporation should be formally charged in a particular 

case. 

 The idea behind the Holder Memo, as it is commonly referred, was that, due to their 

unique form, corporations should not be treated the same as individuals but still had to be held 

accountable (Finder and McConnell, 2006).  The Holder Memo noted that the typical 

considerations involved in sound prosecutorial decisions should be present in corporate charging 

decision as well.  However, due to the unique nature of corporations, several additional issues 

should also be regarded as important in the handling of accused corporate offenders. Eight 

factors were laid out as additional items for consideration.  These eight factors, in brief, include:  

 the nature and seriousness of the offense; 

 the pervasiveness of wrongdoing within the corporation, with special attention paid to the 

role of upper management; 

 the corporate history of similar misconduct; 

 the corporation’s timely and voluntary disclosure of wrong-doing and willingness to 

cooperate in criminal investigations of affiliated individuals; 

 the existence and adequacy of a corporate compliance program; 

 the corporation’s efforts to alleviate the harm to victims and replace the individuals in the 

company most directly responsible; 
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 the collateral consequences of formal prosecution; 

 the adequacy of non-criminal enforcement of a regulatory or civil nature. 

After laying out the eight factors, the memo went on to further detail how each factor specifically 

played into prosecutors’ decisions to formally charge a corporation or not.   

 In general, the Holder memo highlighted the importance of corporate cooperation in 

charging decisions.  It defined ‘cooperation’ as willingness on the part of the corporate 

authorities to assist the government in its investigation through complete disclosure and a 

waiving of work-order and attorney-client protections when required.  It also set the stage for the 

later DPA provision that an independent monitor is necessary to truly evaluate whether any 

existing corporate compliance program is up to par and has been operating effectively.  Of equal 

importance for the current assessment, however, is that the Holder memo gives credence to a 

focus on restitution, remediation, reform, and avoiding collateral consequences for third parties 

to the greatest degree possible.  As will be discussed later in greater detail, with these elements 

of focus, the Holder memo laid the foundation for a charging policy that conforms to the 

fundamentals of therapeutic jurisprudence- that legal decision-making should take into account 

the psychological and physical well-being of those coming into contact with or impacted by the 

law or policy.    

 While the Holder memo did not directly address pre-trial diversion, it did suggest that 

prosecutors could use the pre-trial diversion procedures detailed in the US Attorney Manual as 

an incentive to encourage corporate cooperation.  The pre-trial diversion section of the Manual 

was geared towards the prosecution of individuals rather than corporate entities but the general 

ideas and procedures were still relevant in a corporate context.  Echoing the goals of therapeutic 

jurisprudence, the objectives of pre-trial diversion were essentially to deter offenders in a manner 

which would preserve prosecutorial and judicial resources, provide restitution to victims, and 
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allow the corporate entities to avoid the collateral consequences associated with formal 

indictment (see Finder and McConnell, 2006).   

From 1999 to 2003, the time period in which the Holder Memo provided the key source of 

guidance for US Attorneys handling cases of corporate offending, the Department of Justice 

entered into a total of four corporate pre-trial agreements.   

Though elements of the Holder Memo are currently visible in the guidelines that US 

Attorneys follow when entering into deferred prosecutorial agreements with corporate offenders, 

in 1999 the Holder memo received comparably little attention.  Then, from the time the memo 

was released until the time its successor, the Thompson memo, was drafted in 2003, a series of 

major events in the corporate and federal prosecution worlds elevated the attention given to 

DOJ’s practice of charging corporate offenders.     

Corporate Offending at the Turn of the Century 

 In the first years of the 21
st
 century, several of major incidents of corporate offending 

raised economic and social concerns about the ability of corporations to seemingly operate above 

the law in a relatively unchecked fashion.  The financial account fraud boom began with Enron 

in October of 2001 when the company’s scheme of account fraud and false reporting imploded, 

resulting in losses of over $600 million in one quarter and a $1.2 billion reduction in shareholder 

equity (Brickey, 2003).  Less than a year after the fall of Enron, telecom giant, WorldCom, 

announced that nearly $4 billion in expenses had been improperly reported as investments and 

the company declared bankruptcy shortly after, leaving shareholders and a substantial portion of 

the company’s employees in the lurch (Romero and Atlas, 2002). In response to the impact on 

financial markets and on citizen alarm, President George W. Bush announced his “Ten-Point 

Plan to Improve Corporate Responsibility and Protect American Shareholders” in the spring of 

2002.  The plan was focused on increasing corporate accountability and financial transparency 
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and establishing auditor independence.  Two major strategies for implementation were put into 

place: first, President Bush called on Congress to pass Sarbanes-Oxley legislation, and second, 

he established the Corporate Fraud Task Force through Executive Order 13271. 

Sarbanes-Oxley 

 The Public Company Accounting Reform and Investor Protection Act of 2002, also 

known as the Sarbanes-Oxley Act (SOX), was passed in July of 2002.  The original intent of 

SOX was to increase accountability and oversight requirements for publicly-traded companies 

and to provide enhanced sentences for those companies which failed to comply or engaged in a 

range of financial crimes (Coates, 2007).  The Act established the non-governmental Public 

Company Accounting Oversight Board to oversee audits of all public companies subject to 

securities laws. It established more stringent guidelines to ensure auditor independence, required 

companies to submit regular, detailed financial reports, and criminalized the falsification of 

financial reports and the failure to maintain appropriate audit records.  Most importantly for this 

review, SOX mandated that the Sentencing Commission revisit and increase economic crime 

sentences for all offenders charged with fraud (Bowman, 2003; Corporate Fraud Task Force, 

2003).  Almost immediately, the Justice Department proposed across-the-board sentence 

increases for corporate crimes and threatened to impose additional increases if the original 

increases were not approved by the Commission (Bowman, 2003).   

Arguably SOX fell short of being the regulatory powerhouse it was intended to be.  Critics 

have suggested that the Act was drafted hurriedly, without regard to existing research on the 

implications of the changes, and under frenzied political and economic conditions (Perino, 2002; 

Romano, 2005).  Additional criticisms provide an important contrast to the later terms and 

conditions of DPAs, which in many ways, account for the problems of SOX.  For starters, the 

language of Sarbanes-Oxley refers to individual offenders rather than corporate entities, so the 
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sentencing increases are geared more towards corporate executives and do not address the 

handling of corporations themselves (Orland, 2006).  The Act also focuses on increasing 

penalties for corporate offenses without real regard for the difficulties of proving criminal intent 

in the first place and the potential need for enhanced investigative and prosecutorial resources in 

order to build a solid case (Bowman, 2003; Perino, 2002).  On top of this, even if a corporation 

were to be sentenced and receive the enhanced penalties, economic theories of deterrence raise 

questions as to whether such increases actually have a deterrent impact (Perino, 2002). Finally, 

other than the questionably-effective changes to the corporate audit requirements, SOX does 

little to address the underlying factors that create an environment ripe for corporate offending. 

As law professor and editor of the Federal Sentencing Reported, Frank Bowman, somewhat 

cynically speculated, “At least some legislators may have thought that imposing extraordinary 

prison terms on a few crooked or unlucky CEOs was preferable to seriously revising the way in 

which big business governs itself and reports on its performance” (Bowman, 2003: 232).  

Whether this was the intention of some or not, the point holds that the Act provided little by way 

of serious business reforms.  

Corporate Fraud Task Force 

 At approximately the same time as Congress was in the process of passing the Sarbanes-

Oxley Act of 2002, President Bush was also creating the Corporate Fraud Task Force, with the 

goal of “strengthen[ing] the efforts of the Department of Justice and Federal, State, and local 

agencies to investigate and prosecute significant financial crimes” (Executive Order 13271). The 

specific offenses on which the Task Force was to focus were securities fraud, accounting fraud, 

mail and wire fraud, money laundering, tax fraud, and other corporate financial crimes.  The 

members, including the Deputy Attorney General, Assistant Attorney Generals from the DOJ 

Criminal and Tax Divisions, the Director of the Federal Bureau of Investigation (FBI), and 
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several US Attorneys from districts with a relatively high number of corporate crime 

prosecutions, were also tasked with making recommendations for DOJ policies and resource 

allocation that would best address the handling of specific financial crimes.   

 In its first year of existence the Task Force claimed responsibility for over 250 corporate 

fraud convictions and estimated that 75 percent of the defendants in these cases were sentenced 

to incarceration (Corporate Fraud Task Force, 2003).  The Task Force also stated in the First 

Year Report to the President that federal prosecutors working in connection with the Task Force 

had been awarded $2.5 billion in fines, forfeiture, and restitution. Thus, in the early years of the 

21
st
 century, corporate crime was a hot button issue and the preferred approach for dealing with 

corporate offenders was of aggressively seeking them out and focusing on criminal prosecution 

and conviction. 

 The criminal prosecution of corporate entities also began to receive some negative 

coverage late in 2002.  In March of 2002, the Justice Department announced the indictment of 

accounting firm Arthur Anderson for obstruction of justice related to the Enron investigation.  

Arthur Anderson was the auditor for Enron and during the federal investigation into Enron, the 

firm systematically attempted to destroy all documents and files related to Enron’s questionable 

book-keeping and financial reporting.  Following Anderson’s conviction in June of 2002, the 

company had to give up its Certified Public Accountant (CPA) role and in essence the vast 

majority of its United States clientele.  Approximately 85,000 jobs were lost. 

The Thompson Memorandum  

Despite the fact that the Thompson Memorandum only slightly added to the already 

existing Holder Memo (Spivack and Raman, 2008), the environment into which it was released 

in 2003 led to it receiving significantly more attention than its predecessor.  The Thompson 

Memo, formally titled Principles of Federal Prosecution of Business Organizations was 
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disseminated on January 20, 2003.  It included a strong introductory statement from Larry 

Thompson, the first Deputy Attorney General under President George W. Bush.  In addition to 

noting the contributions of the Corporate Fraud Task Force and three years of experience 

working with the Holder Memo, Thompson wrote,  

The main focus of the revisions is increased emphasis on and scrutiny of the authenticity of 

a corporation's cooperation. Too often business organizations, while purporting to 

cooperate with a Department investigation, in fact take steps to impede the quick and 

effective exposure of the complete scope of wrongdoing under investigation. The revisions 

make clear that such conduct should weigh in favor of a corporate prosecution. The 

revisions also address the efficacy of the corporate governance mechanisms in place within 

a corporation, to ensure that these measures are truly effective rather than mere paper 

programs (Thompson, 2003: 1). 

Though much of the Thompson memo echoed the Holder memo (Doyle, 2007), it focused 

on making it clear that superficial shows of cooperation would not be tolerated or feasible,  by 

stipulating that “In gauging the extent of the corporation’s cooperation, the prosecutor may 

consider the corporation’s willingness . . . to waive attorney-client and work product protection” 

(Thompson, 2003: VI.A).  However, it also openly noted that a non-prosecutorial agreement 

could be considered an appropriate outcome to some criminal investigations, particularly those 

involving genuine cooperation (Finder and McConnell, 2006).  In other words, the Thompson 

memo to a large degree reflected both the tough-on-corporate-crime mentality of the time and 

also the fallout from the Arthur Anderson fiasco.  It seemed to send the message that the DOJ 

would not tolerate corporate misbehavior but that those corporations which assisted the 

government fully in bringing responsible individuals to justice would be rewarded rather than 

face a potential corporate death sentence.  While the same message was arguably present in the 

Holder memo as well, certain aspects had particular relevance for the time period as the sting 

from Arthur Anderson continued to resonate.  For example, both memos stated, “prosecutors 

should also be aware of non-penal sanctions that may accompany a criminal charge, such as 
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potential suspension or debarment from eligibility for government contracts or federal funded 

programs such as health care” (Holder, 1999: IX.B; Thompson, 2003: IX.B).  In light of Arthur 

Anderson, this statement had a particular poignancy in the Thompson Memo.   

Like the Holder Memo, the Thompson memo stressed cooperation and specified a series of 

unique factors to be considered in any corporate charging decision.  Eight of Thompson’s factors 

mirrored those laid out by his predecessor.  His list also included a ninth item of consideration— 

“the adequacy of the prosecution of individuals responsible for the corporation’s malfeasance—” 

as well as new specifications that attorneys should consider the “impact on the public arising 

from the prosecution” (Thompson, 2003: II.A.9) in their charging determinations.  Moreover, 

whereas the Holder Memo spoke primarily of the possibility of granting amnesty or immunity in 

exchange for cooperation (Holder, 1999: VI.b), the Thompson Memo more explicitly included 

the option of pre-trial diversion.  Thus, the Thompson Memo is generally considered to be the 

catalyst for the rise in corporate deferred prosecutorial and non-prosecutorial agreements 

(McPhee, 2006).  After the Thompson Memo was introduced, there was a significant increase in 

the number of corporations with which the DOJ entered into DPAs or NPAs (Finder and 

McConnell, 2006; McPhee, 2006).  In fact, from 2003 to 2006, all but one major federal case 

involving corporate misconduct was resolved without the filing of an indictment against the 

corporation (Orland, 2006). 

The McCallum Memorandum 

In 2005, a third memorandum, further promulgating the Principles of Federal Prosecution 

of Business Organizations, was issued by Acting Deputy Attorney General Robert McCallum, Jr. 

The McCallum Memo (2005), titled “Waiver of Corporate Attorney-Client and Work Product 

Protection,” specifically addressed the fourth factor listed in both the Holder and Thompson 

Memos; namely that attorneys should consider “the corporation's timely and voluntary disclosure 
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of wrongdoing and its willingness to cooperate in the investigation of its agents, including, if 

necessary, the waiver of corporate attorney-client and work product protection” (Holder, 1999: 

II, A.4.; Thompson, 2003: II.A.4).   

At focus was information gathered by corporate counsel during internal investigations 

which typically would be protected under the attorney-client privilege and attorney work product 

doctrine. In an attempt to speed up investigations and overturn all relevant facts in the case, US 

Attorneys built a waiver of these attorney-client and work product protections into many DPAs.  

The agreement of a corporation to accept such a condition was seen as a genuine display of the 

corporation’s willingness to fully cooperate with the federal government (Spivack and Raman, 

2008).  However, others argued that the DOJ was exerting undo influence by leveraging the 

threat of a corporate death sentence much like Arthur Anderson had experienced (Spivack and 

Raman, 2008) and that the waiver requirement represented a violation of individual employees’ 

Fifth Amendment right against self-incrimination (Bohrer and Trencher, 2007; Duggin, 2008).    

While the McCallum Memo was a relatively short, two-page document, it both reflected 

and foreshadowed issues that had arisen and would continue to arise with the waiver of attorney-

client and work product protections.  The Memo established a uniform review process in which 

federal prosecutors from all US Attorneys Offices would be required to seek approval from a 

supervisory official prior to requesting a corporate waiver of attorney-client or work product 

protections.   

Among the critics who continued to protest the unconstitutionality of waivers, however, 

the McCallum memo did little to improve the problem.  Some, in fact, viewed it as a merely a 

reiteration of the DOJ’s policy on seeking waivers (McLucas et al., 2006).  
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The McNulty Memorandum 

In May of 2006, a federal district court in New York ruled in the case of United States v. 

Stein that the policies of the DOJ regarding attorney-client and work product protection waivers 

and attorneys’ fees reimbursements were unconstitutional.  The court decided that these policies 

violated the KPMG employees’ Fifth Amendment due process rights and rights against self-

incrimination, as well as Sixth Amendment rights to assistance of counsel (Doyle, 2007; Duggin, 

2008).  In reference to the DOJ’s negative consideration of attorneys’ fees reimbursement, the 

Stein court concluded, “[I]t simply cannot be said that payment of legal fees for the benefit of 

employees and former employees necessarily or even usually is indicative of an unwillingness to 

cooperate fully” (S.D.N.Y, 2006: 364).  The court further noted that the practice of forcing 

corporations to not pay attorneys’ fees “undermines the proper functioning of the adversary 

process that the constitution adopted as a mode of determining guilt or innocence in a criminal 

case” (S.D.N.Y., 2006: 373). 

Following the court’s ruling, both the House and Senate Judiciary Committees held 

hearings in 2006 on the policy of encouraging attorneys’ fees and attorney-client and work 

product privilege waivers. The House hearing was titled White-Collar Enforcement: Attorney-

Client Privilege and Corporate Waivers: Hearing Before the Subcommittee on Crime, 

Terrorism, and Homeland Security of the House Committee on the Judiciary and the Senate’s 

was titled The Thompson Memorandum’s Effect on the Right to Counsel in Corporate 

Investigations: Hearings Before the Senate Committee on the Judiciary. During the hearings, 

witnesses testified that these waivers were virtually unheard of prior to the Thompson Memo; 

that government agencies had subsequently come to expect companies under investigation to 

broadly waive employee protections and policies allowing for the advancement of attorneys’ 

fees; that companies had no choice but to comply with the DOJ’s “recommendation” to waive; 
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that employees would cease cooperation with in-house counsel if they were not protected; and 

that companies found not guilty of criminal or regulatory wrong-doing were vulnerable to third 

party civil suits because of the disclosure of privileged information (Doyle, 2007; Duggin, 2008). 

In response, in December of 2006 Deputy Attorney General Paul J. McNulty released a 

memo geared towards further specifying and restricting the factors considered in assessing 

corporate cooperation.  First, the McNulty memo provided additional guidance and regulation 

regarding attorney-client and work product waivers (Paulson, 2007).  The memo clarified that 

neither waiver should be considered a prerequisite for cooperation.  Furthermore, it instructed 

that “Prosecutors may only request waiver of attorney-client or work product protections where 

there is a legitimate need for the privileged information to fulfill their law enforcement 

obligations” (McNulty, 2006: VII.2).  Among the factors to be considered in determining 

whether there is a legitimate need are the degree to which the information is beneficial to the 

investigation, the time and resources saved by requesting a waiver versus attaining the 

information through other means, the completeness of information provided through voluntary 

disclosure, and the collateral consequences of a waiver to the corporation. McNulty’s memo also 

distinguished between requests for Category I information, such as key factual documents, 

witness statements, and counsel documents containing factual information, and Category II 

information, which includes non-factual attorney notes or reports containing mental impressions 

and legal advice given to the corporation by counsel.  While requests for both types of 

information still had to be approved by an Assistant Attorney General as specified by the 

McCallum memo, category II information could be requested only in rare circumstances when 

category I information was insufficient for a thorough investigation (Duggin, 2008). 
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Another change from the Thompson memorandum to the McNulty memorandum was in 

the provisions relating to the advancement of attorneys’ fees for employees implicated in the 

wrongdoing.  The Thompson memo expressly stated,  

A corporation’s promise of support to culpable employees and agents, either through the 

advancing of attorney’s fees, through retaining the employees without sanction for their 

misconduct, or through providing information to the employees about the government's 

investigation pursuant to a joint defense agreement, may be considered by the prosecutor 

in weighing the extent and value of a corporation's cooperation (Thompson, 2003: VI.B). 

However, the McNulty memo instructed prosecutors not to take into account whether 

attorneys’ fees are advanced (McNulty, 2006: VII.3).  The McNulty memo acknowledged that 

many corporate charters or bylaws were worded such that the corporation was contractually 

obligated to advance attorneys’ fees for employees and that the corporation should not be 

discredited for following contractual obligations.  

Post-McNulty DPA Changes 

Despite the changes instituted through the McNulty Memo, Senator Arlen Specter brought 

bills before the 109
th

 and 110
th

 Congress establishing a total ban of the Justice Department’s use 

of waivers. The Attorney-Client Privilege Protection Act passed the U.S House of 

Representatives in November of 2007 (see 153 Congressional Record H13562-13564, November 

17, 2007), but then died in the Senate.  

In August of 2008, Deputy Attorney General Mark Filip released DOJ revisions to the 

Principles of Federal Prosecution of Business Organizations. While the Principles remained 

largely unchanged, Deputy Attorney General Filip’s revisions further limited the practice of 

encouraging corporate protection waivers. The revised Principles advised that federal 

prosecutors should only take into consideration the disclosure of relevant facts and not the 

waiver of attorney-client and work product protections when assessing a corporation’s 

cooperation. Attorneys were also instructed to not consider a corporation’s advancement of 
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attorneys’ fees in cooperation evaluations. Finally, the new document forbid federal prosecutors 

from requesting the disclosure of non-factual attorney-client communications and work products, 

except under two conditions which were already well established in existing law (Department of 

Justice, 2008). 

Concurrent to the release of the revisions, the U.S Court of Appeals for the Second Circuit 

issued an opinion upholding the decision in the Stein case. The Court opined that the dismissal of 

the indictment against the KPMG officers was warranted on the grounds that the government 

violated the Sixth Amendment by unjustifiably interfering with defendants’ relationship with 

counsel and their ability to mount a defense (United States v. Stein, 2008). 

The Features of DPAs and NPAs 

Deferred prosecutorial agreements and non-prosecutorial agreements function in a similar 

manner for all corporations to which they are offered.  Both are forms of pre-trial diversion.  

With a DPA, the US Attorney assigned to the case drafts an agreement with a set of terms to 

which the corporation must comply.  If the corporation accepts the terms and honors the 

agreement, the criminal complaint filed by DOJ against the company will be dismissed after an 

established period of time.  NPAs involve a similar agreement but the difference is that no 

charges are actually filed against the corporation if the terms of the agreement are accepted and 

met.  In general, both DPAs and NPAs allow corporations to avoid criminal punishment by 

instead being held accountable to the government.  However, in both instances, if the corporation 

fails to meet any of its obligations to the DOJ or engages in additional misconduct while the 

agreement is active, the corporation faces almost certain prosecution and conviction (Martz, 

2005).  

 Despite the four memorandums issued to provide guidance to federal prosecutors 

handling corporate offenders, there are no formal standards or regulations governing the terms of 
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DPAs and NPAs (Garrett, 2007; Martz, 2005; Warin and Boutros, 2007).  As Acting Deputy 

Attorney General Morford noted in 2008, “the terms ‘deferred prosecutorial agreement’ and 

‘non-prosecutorial agreement’ have often been used loosely by prosecutors, defense counsel, 

courts, and commentators” (Morford, 2008:1).  Essentially the terms of the agreement are at the 

discretion of the US Attorney.  In theory, this lack of specification allows the agreement to be 

personalized based on the specific characteristics of the corporation, the circumstances 

surrounding the case, and an evaluation of the need for restitution and rehabilitation.  However, it 

also means DPAs can suffer from abuse of prosecutorial discretion (Garrett, 2007; Paulson, 

2007).  The specific terms of DPAs and NPAs can vary widely from one case to the next and 

have occasionally been the subject of intense scrutiny (see McLucas et al., 2006).  As a Project 

Director for the National Association of Criminal Defense declared, “The terms of a Deferred 

Prosecution Agreement range from the absurd to, if not the sublime, the acceptable in light of 

what is at stake” (Martz, 2005:45). 

Despite the variability in the agreements, most do share some of the same notable features.  

As Orland (2006) notes, by increasing the use of deferred prosecution agreements, the DOJ 

attempts to send the message that “Corporations faced with serious wrongdoing by corporate 

executives must promptly accept full responsibility, discipline wrongdoers, institute serious 

institutional reform and fully cooperate with the government” (Orland, 2006: 61).  Thus, to 

achieve this goal, most DPAs and NPAs contain some expression of at least one or two of the 

following: a statement of general acceptance of responsibility for acts of malfeasance, an 

emphasis on cooperation with the government’s investigation and bringing responsible 

individuals to justice, increased transparency of disclosure and financial reporting, changes in 

corporate governance and accountability, the assignment of an outside compliance monitor to the 
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corporation, the replacement of guilty parties within the corporation, a waiver of statutes of 

limitation during the agreement, an element of restitution, and the imposition of monetary fines.   

Voluntary Disclosure and Cooperation 

From the first iteration of the Organizational Guidelines, the degree to which a corporation 

cooperated with the government’s investigation has been a factor in DOJ charging and 

sentencing decisions. The Holder Memo provided the initial justification for the emphasis on 

cooperation, arguing that the nature of corporations is such that investigations into misconduct 

are complex and involved and that it is in the public’s best interest to offer reduced sanctions in 

return for corporate cooperation (Couden, 2005: 411). The importance of cooperation as a 

component of DPAs was then formally acknowledged with both the Holder and Thompson 

Memorandums listing voluntary disclosure and cooperation as the fourth factor for prosecutorial 

consideration. 

Cooperation became increasingly important following the Thompson Memo, in which the 

government acknowledged that superficial displays of cooperation were actually impeding 

investigations (Finder and McConnell, 2006). The Thompson Memo stressed the need for 

gaining authentic cooperation rather than allowing companies to merely pay lip service to the 

idea (Finder and McConnell, 2006; Spivack and Raman, 2008). The Memo stated that in order to 

gauge the corporation’s level of cooperation the prosecutor could consider “the corporation’s 

willingness to identify the culprits within the corporation, including senior executives; to make 

witnesses available; to disclose the complete results of its internal investigation; and to waive 

attorney-client and work product protections” (Thompson, 2003: VI.A). Prosecutors were to 

make sure that a corporation’s cooperation would truly assist investigators in bringing guilty 

individuals to justice, reducing the time and resources that prosecutors had to devote to case, and 

preventing future offending. Additionally, as noted by Michael Elston, former US Attorney and 
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counselor to Deputy Attorney General Paul McNulty, cooperation should be considered a 

priority because, “it [cooperation] promotes investor trust in the markets, and investor trust 

promotes the Nation’s economy (Elston, 2007: 1435). 

Often the DPA both specifies the terms of cooperation in effect throughout the agreement 

period and details the ways in which the corporation cooperated with prosecutors at early stages 

of the investigation, contributing to the decision to defer filing in the first place.  For instance, 

the DPA drafted in 2000 between prosecutors in the US DOJ Criminal Division and AGA 

Medical Corporation reads: 

The Department [of Justice] enters into this Agreement based on the individual facts and 

circumstances presented by this case and AGA. Among the facts considered were: (a) 

AGA voluntarily and timely disclosed the misconduct described…(b) AGA conducted a 

thorough internal investigation of that misconduct; (c) AGA reported all of its findings to 

the Department; (d) AGA cooperated in the Department’s investigation of this matter” 

(U.S. Department of Justice, Criminal Division, Fraud Section, 2008: 3). 

Other DPAs, such as the DPA signed by the DOJ’s Enron Task Force and the Canadian 

Imperial Bank of Commerce, are even more specific, detailing for example, members of the 

corporate governance already removed from their positions, restitution payments paid, and 

changes instituted in the governance structure (U.S. Department of Justice, Enron Task Force, 

2003). 

 The degree which subsequent cooperation is emphasized in DPAs varies to a greater 

degree depending on the agreement. Essentially there are two major categories of clauses related 

to cooperation; one involving the efforts of the corporation to both facilitate individual employee 

cooperation and testimony and reveal any known misconduct of individual employees, and the 

other pertaining to the corporation’s willingness to provide prosecutors with all relevant 

documents and pieces of information needed to conduct a thorough investigation (Couden, 

2005).   
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 Of the publicly available corporate DPAs entered into from 1993 through 2009, about 

81%, or 116 out of 143 agreements, contained a clause pertaining to the corporation using best 

efforts to ensure the cooperation of individual employees.  An example of such a clause is seen 

in the Agreement between Chevron and the US Attorney for the District Court of the Southern 

District of New York (SDNY) which states, among other stipulations, that in order to be in 

compliance of the Agreement, Chevron,  

Shall, at SDNY or DANY’s [New York County District Attorney’s Office] request, use its 

best efforts promptly to secure the attendance and truthful statements or testimony of any 

officer, agency or employee at any meeting or interview or before the grand jury or at any 

trial or other court proceeding…shall bring to SDNY’s and DANY’s attention all criminal 

conduct by or criminal investigations of CHEVRON or its senior managerial employees 

that comes to the attention of CHEVRON’s board of directors or senior management, as 

well as any administrative proceeding or civil action brought by any governmental 

authority that alleges fraud by or against CHEVRON (emphasis included) (U. S. Attorney 

for the Southern District of New York, 2007: 2). 

 The second aspect of cooperation, the willingness to provide prosecutors with access to 

all necessary information, including that which would typically be protected by attorney-client 

and work product privilege, forces the corporation to makes its actions completely transparent. It 

gives the government full access to the materials it needs for the investigation and allows 

investigators to assemble the facts of the case without having to jump through hoops at every 

stage of information gathering (Finder and McConnell, 2006). In theory it allows for a more 

complete and accurate investigation and permits prosecutors to devote less time and resources to 

the case. The agreement between PNC ICLC Corporation and the DOJ’s Criminal Division 

Fraud Section contains a clause exemplifying this aspect of cooperation: 

PNCICLC agrees that its cooperation…shall include, but is not limited to, the following: 

(a) Completely and truthfully disclosing all information with respect to the activities of 

PNCICLC and its affiliates, and its present and former officers, agents, and employees, 

concerning all matters inquired into by the Fraud Section [Criminal Division, DOJ] as may 

be requested by the Fraud Section; (b) Assembling, organizing and providing on request 

from the Fraud Section, all documents, records, or other tangible evidence in PNCICLC’s 

possession, custody, or control; (c) Not asserting a claim of attorney-client or work-
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product privilege as to any documents, information, or testimony requested by the Fraud 

Section related to factual internal investigations or contemporaneous advice given to 

PNCICLC concerning the conduct at issue (U.S. Department of Justice, Criminal Division, 

Fraud Section, 2003: 3). 

 In short, DPAs all share a common message that a corporation’s cooperation in the 

government’s investigation will likely to result in more lenient treatment. In the post-Thompson 

Memorandum days the burden to prove genuine cooperation was arduous, often involving an 

allowance of total access to documents and records, privilege waivers, vigorous encouragement 

of individual employee cooperation, and the removal of individuals involved in the transgression 

under investigation.  The benefits of such cooperation for prosecutors are clear.  The corporation 

essentially helps the prosecutor build cases against individual employees and significantly 

reduces the time and resources that would typically be required to get to the bottom of what are 

often complex, multi-layered, multifaceted cases.  

 Despite the perceived value of attaining corporate cooperation, the emphasis on 

cooperation has also raised some criticism regarding the potential impact on individual employee 

rights (Bohrer and Trencher, 2007; Duggin, 2008).  In regards to the condition that the 

corporation will “use best efforts” to make witnesses available, critics argue that “use best 

efforts” is synonymous with the threat of job or benefits termination if the employee refuses to 

cooperate.  Thus, some employees will be in the untenable position of either waiving their Fifth 

Amendment right against self-incrimination or losing their jobs (Bohrer and Trencher, 2007). 

 In other cases, KPMG for example, rather than threatening job loss, corporations have 

revoked the payment of legal fees for any employee who refused to cooperate with investigators, 

regardless of longstanding polices regarding the remittance of such fees (Duggin, 2008).  In the 

United States v. Stein (2006), however, the court declared that the government had acted 

inappropriately by forcing KPMG to coerce employees into cooperation.  In response, then 
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Deputy Attorney General Paul McNulty circulated his Memorandum in which he addressed the 

issue in a direct statement that prosecutors, “should not take into account whether a corporation 

is advancing attorneys’ fees to employees or agents under investigation or indictment” 

(McNulty, 2006: VII.3).  He further clarified though that the exceptions to this guideline 

included such instances as when the advancement of fees was done explicitly to impede the 

investigation.  

The privilege waiver aspect of many DPAs and NPAs is another of the more controversial 

components of these agreements.  The need for such a waiver was originally seen by DOJ as a 

means for ensuring ‘authentic’ cooperation on the part of the corporation (Spivack and Raman, 

2008).  However, the issue of whether privileged information should be turned over to the 

government raises additional questions regarding employees’ Fifth Amendment rights against 

self-incrimination. Potentially an employee may have spoken candidly with in-house attorneys 

during any internal investigation under the assumption that such conversations were protected by 

attorney-client privileges. By then waiving this privilege, the corporation essentially waives the 

employee’s right against self-incrimination.  Moreover, as pointed out by Thomas Donohue, 

President and CEO of the U.S. Chamber of Commerce, in testimony before the House Judicial 

Committee, “during an investigation, if employees suspect that anything they say to their 

attorneys can be used against them, the won’t say anything” (Doyle, 2007:23). 

The constitutionality of such waivers was addressed through both the ruling in the Stein 

case that the government cannot force a corporation to coerce employees into providing 

testimony and through House and Senate Judiciary Committee hearings of the 109
th

 United 

States Congress (Doyle, 2007).  In the hearing on the House side, former Attorney General 

Thornburgh remarked, “a culture of waiver has evolved in which government agencies believe it 
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is reasonable and appropriate to them to expect a company under investigation to broadly waive” 

(Doyle, 2007:22). While, Associate Attorney General McCallum countered with his point that 

the Holder and Thompson Memoranda balance “the legitimate interests furthered by the 

privilege, and the societal benefits of rigorous enforcement of the laws supporting ethical 

standards of conduct” (Doyle, 2007:24). 

Ultimately, the 109
th

 Congress concluded its last days with legislation introduced by 

Senator Arlen Specter to prohibit federal authorities from requesting a waiver of attorney-client 

or work product protections.  To avoid having this legislation passed, the McNulty Memo 

attempted to address the waiver issue by specifying that waivers could be requested only under 

exceptional circumstances.  The new Memo directed prosecutors that only if “legitimate need” 

was established, on the grounds that the privileged information was central to the investigation 

and could not be attained through other sources, could the government request such a waiver 

(McNulty, 2006:VII.B.2). 

In other words, while cooperation and voluntary disclosure continue to remain central 

components of DPAs, the burden on the corporation to demonstrate genuine cooperation at the 

expense of employee civil liberties has been relaxed since the stringent DPAs drafted under the 

Thompson Memo guidance.  

Compliance Monitor 

A compliance monitor is an independent and neutral individual appointed by the US 

Attorney to essentially sit on the corporate board and serve as both an advisor to the corporation 

and as the eyes and ears to the government.  The overarching goal of the monitorship is to 

improve the organization’s ability to comply with legal and ethical guidelines for business 

practice (Ford and Hess, 2009). The monitor is typically expected to attend corporate meetings 

and is privy to financial and operating records for an established period of time (Finder and 
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McConnell, 2006).  The idea is that he or she observes where the processes and operations of the 

corporation lend to unethical and unlawful practices.  He or she then reports to the DOJ on how 

well the terms of the agreement are being followed and works with the corporate board to ensure 

that preventative measures are put in place to avert future acts of malfeasance and institute 

change from the inside.   

The concept of a compliance monitor is not unique to the DOJ.  The Securities and 

Exchange Commission (SEC) has been known to seek the appointment of a compliance monitor 

as ancillary relief to supplement injunctions (Ford and Hess, 2009).  Such use of monitors has led 

to criticism that the SEC is attempting to regulate the future behavior of corporate offenders, 

which some pundits view as an interference with the corporation’s ability to provide effective 

management (O’Hare, 2006).  The SEC has nonetheless received permission from the court to 

require a compliance monitor in high profile cases such as WorldCom and even to expand on the 

initial power granted to the monitor (O’Hare, 2006). 

From the perspective of the DOJ, the monitor’s primary responsibility is to “assess and 

monitor a corporation’s compliance with the terms of the agreement specifically designed to 

address and reduce the risk of recurrence of the corporation’s misconduct, and not to further 

punitive goals” (Morford, 2008).  The monitor benefits the DOJ by helping to ensure that the 

corporation is keeping up its end of the bargain and not engaging in further malfeasance. To this 

end, Christie and Hanna (2008) point out, “It would be highly irresponsible to allow a 

corporation whose prosecution is being deferred to go unsupervised during the deferral period” 

(2008: 1054).  On the other hand, the monitor also benefits the corporation by theoretically 

improving its internal controls and corporate governance structure (Spivack and Raman, 2008).   
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A monitor was first used in the 1994 DPA negotiated with Prudential Securities 

Incorporated (U.S. Attorney for the Southern District of New York, 1994; Robinson et al., 2005). 

From 1994 to 2009, of the 141 DPAs, 47 (33%) contained the requirement that the corporation 

retain an outside compliance monitor. Nearly three quarters (72%) of these monitorships were 

implemented during the five year period from 2005 through 2009 (see also, Ford and Hess, 

2009).   

Depending on the terms of the agreement, the corporation has varying degrees of 

involvement in the selection and retention of the monitor.  Moreover, the monitor also has 

varying degrees of responsibility and authority within the corporation.  In terms of selection and 

retention, most often the corporation must foot the bill to retain the compliance monitor, an 

expense which can cost the company millions of dollars (Spivack and Raman, 2008).  While 

some agreements note that the selection of a monitor will be jointly made by the prosecutors and 

corporate counsel, others make no such mention, but instead suggest that the US Attorney has 

already independently determined who will serve the role. On the other end of the spectrum, 

occasionally the agreements allow for an already appointed company consultant to serve as the 

monitor (Robinson et al., 2005). Regardless, because the federal prosecutors have a major if not 

full say in the monitors’ appointments, most monitors are former judges or prosecutors who 

arguably have limited experience or qualification to make business decisions (Spivack and 

Raman, 2008).  

While monitors typically have broad authority, the scope of the monitor’s involvement in 

the corporation varies from one DPA to the next.  On one end of the spectrum, in the DPA 

between Zimmer, Inc. and the US Attorney for the District of New Jersey, the agreement 

specified that the monitor could review and make recommendations on a wide range of company 



 

63 

 

policies, and could hire consultants and accountants as desired on the company dime (U.S. 

Attorney for the District of New Jersey, 2007).  The DPA negotiated with Prudential Securities 

specified that the corporation had 30 days to retain a mutually agreed upon compliance monitor, 

appointed to serve on the Board of Directors and submit progress reports every three months 

(U.S. Attorney for the District of Massachusetts, 2006).  In other instances, however, the 

monitor’s authority is more restricted and he or she is tasked with overseeing compliance with a 

particular policy related to the corporation’s violations.  The DPA negotiated between InVision 

and Fraud Section of the DOJ’s Criminal Division is one such example, with language that reads, 

“The Monitor shall: (a) monitor InVision’s compliance with this Agreement; (b) monitor 

InVision’s implementation of and adherence to policies and procedures related to FCPA [Foreign 

Corrupt Practices Act] compliance” (U.S. Department of Justice, Criminal Division, Fraud 

Section, 2004: 17). 

As demonstrated through the InVision DPA, most compliance monitors do not actually sit 

on the corporate board.  However, most still retain the authority to make recommendations that 

the corporation must adopt, barring dissent from both the corporation and the USAO (Christie 

and Hanna, 2006).  These recommendations are based on the inside information that the monitor 

gathers from corporate documents and reports, interviews with employees, and general 

observations from meetings and day-to-day activities.  In addition to the authority to make 

recommendations, the monitor is also responsible for scheduling regular progress meetings with 

all necessary parties from the corporation and for submitting regular progress reports to the 

corporate executives and the DOJ. 

In 2008, the DOJ faced backlash from critics who argued that the choice and appointment 

of monitors was based on the US Attorney’s personal and political connections rather than the 
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best interest of the company or the competency of the monitor (Ford and Hess, 2009).  Part of the 

impetus for this accusation was the appointment of former Attorney General John Ashcroft’s law 

firm as the corporate compliance monitor in a lucrative deal earning the firm $52 million 

(Lichtblau, 2008). Facing cries of partiality, the DOJ issued a memorandum to provide more 

specific regulation of the selection, authority, and length of appointment of corporate compliance 

monitors.  However, even in the process of issuing more stringent guidelines for US Attorneys, 

the DOJ made it abundantly clear that the terms of use and appointment should be flexible and 

ultimately derived from the nuances and unique circumstances of each corporation and case 

(Morford, 2008). 

Business Reforms and Compliance Programs 

Another central component of most DPAs is the requirement that the corporation institute 

business reforms and compliance program reforms designed to make the corporation more self-

regulating and prevent future offending.  The Holder and Thompson Memoranda advised that 

both the remedial action taken by the corporation to correct the harms caused by the offense and 

the existence of a voluntary compliance program are important factors of consideration in 

sentencing decisions (Couden, 2005).  As specified in the terms of the DPAs, however, these two 

components can take on a variety of requirements. 

Prior to offering a corporation a DPA, prosecutors favorably weigh whether the 

organization has a compliance program that allows it to be a self-policing entity.  The emphasis 

on compliance programs began in the 1960s when antitrust regulators began considering the 

presence of a corporate compliance program as a factor in the determination about whether a 

violation was deliberate versus inadvertent (Ford and Hess, 2009). Then, under the Foreign 

Corrupt Practices Act of 1977 and Sarbanes-Oxley, public companies were required to have 

internal control mechanisms in place (Bucy, 2007; Ford and Hess, 2009).  The Holder Memo 
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went one step further to say that merely having a compliance program was not sufficient (Finder 

and McConnell, 2006).  While there are no specific rules regarding the content of the compliance 

program, prosecutors should take into account “whether the program is adequately designed for 

maximum effectiveness in preventing and detecting [misconduct] by employees and 

whether…management is enforcing the program” (Couden, 2005:412; Holder, 1999:VII, B.6).  

As with cooperation, the Memo suggested that prosecutors should have no tolerance for 

compliance programs that exist in name only (Finder and McConnell, 2006). 

While the presence of a compliance programs and the ability of the corporation to uncover 

misconduct and disclose it to the federal authorities are often citied as reasons for a DPA rather 

than the filing of the indictment, 54% of DPAs from 1992 through 2009 also included a 

requirement that the corporation institute further changes to their compliance or ethics program.  

One such example is the DPA between the US Attorney’s Office (USAO) for the District of 

Columbia and Monsanto Company which reads, 

MONSANTO COMPANY represents that it has implemented a compliance and ethics 

program designed to detect and prevent violations of the Foreign Corrupt Practices Act and 

other applicable foreign bribery laws…Further, MONSANTO COMPANY agrees to adopt 

and implement by March 1, 2005, additional specific new policies and procedures relating 

to the prevention and detection of corrupt practices (emphasis included) (U.S. Department 

of Justice, Criminal Division, Fraud Section, 2005: 6). 

The Appendix then goes on to further detail these policies and procedures, specifying, 

among other requirements, the assignment of a senior official to provide oversight of compliance 

with the terms of the DPA, the establishment of a review committee to vet the retention of agents 

or contractors working with or for foreign governments, procedures to ensure that the 

corporation does business with reputable agents and contractors on foreign soil, disciplinary 

measures for employees who fail to detect violations of the laws or of the compliance policies, 

and periodic, five-year reviews of  the corporate policies and compliance programs related to the 
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Foreign Corrupt Practices Act (U.S. Department of Justice, Criminal Division, Fraud Section, 

2005: 22). 

In relation to the comprehensive corporate reforms pushed by prosecutors, scholars have 

noted that “In a post-Enron world, DOJ officials appear to believe that the principal role of 

corporate criminal enforcement is to reform corrupt corporate cultures- that is, to effect 

widespread structural reform- rather than to indict, to prosecute, and to punish” (Spivack and 

Raman, 2008:161).  Certainly the emphasis by federal prosecutors on ensuring that corporations 

adopt internal compliance measures to ensure that previous violations will be prevented in the 

future reinforces this point. 

Along similar lines of reforming corrupt corporate culture, 73% of available DPAs from 

1992 through 2009 included some type of business reform requirement.  These business reforms 

range from restructuring the corporate leadership or executive board, to replacing all or certain 

implicated corporate executives, to revising policies related to a specific type of business 

transaction or ceasing to engage in certain types of transactions.  One of the best documented 

examples of the types of business reforms required of DPAs and the logic behind the reforms 

comes from the writings of the USAO for the District of New Jersey, which opted to defer 

prosecution in the Bristol-Myers Squibb securities fraud case.  Regarding the general 

negotiations between USAO and Bristol-Myers, Christie and Hanna, the U.S. Attorney and 

Assistant U.S. Attorney for the District, state that the general objectives for the DPA were to:  

[Give] notice to the corporate community, deterrence, full disclosure to the investing 

public, calibrated reform of a corrupted corporate culture, and restitution to the victim 

shareholders…without visiting undue collateral consequences on Bristol-Myers’ business, 

its law-abiding past and present employees, and its current shareholders (Christie and 

Hanna, 2006:1049). 

 The authors then discuss the specific condition built into the DPA to incite fundamental 

change in the corrupt way business had been conducted at Bristol-Myers.  For one, the DPA 
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contained conditions designed to not only encourage the company to divulge certain pieces of 

information to shareholders but also to address corporate attitudes that favored secrecy over 

transparency in public reporting and disclosure.  The agreement required Bristol-Myers to utilize 

external auditors for advice on matters related to discloser and accounting and to meet with those 

auditors on at least a quarterly basis (Christie and Hanna, 2006). 

 Determining a way in which to reform the company’s corporate governance – which had 

failed to detect and prevent the fraudulent practices that occurred – without excess government 

intrusion into business decisions, was a more complicated matter for the prosecutors drafting the 

Bristol-Myers Agreement.  Ultimately the USAO worked with corporate counsel and developed 

a condition obligating the company to create a non-executive Chairman of the Board position in 

order that the CEO was not serving as both CEO and Chairman.  The condition reflects the 

interest of the DOJ to have a system of internal checks and balance within the corporation.  As 

Christie and Hanna expect, “this increased accountability should go a long way towards 

achieving the goal of good corporate citizenship” (2008: 1054). 

 There have been concerns about the extent to which the business and compliance 

program reforms that are a condition of so many DPAs are an intrusion of government into 

business decisions and operations.  Former US Attorney Mary Jo White, for example, remarked 

that prosecutors have been “fashioning themselves as the new corporate governance experts,” 

(Corporate Crime Reporter, 2005a)  implying that such a role may be beyond the realm of their 

job description and qualification (Spivack and Raman, 2008:186).  Another attorney similarly 

remarked, “While corporate compliance and integrity are undeniably desirable outcomes, not 

only for government but also for the corporation and its stakeholders, excessive government 

intrusion into the affairs of the corporation poses a unique set of risks and business 
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vulnerabilities for the organization” (McPhee, 2006:13).  Regardless of the questions raised, 

though, business reforms and corporate compliance reforms remain among the least 

controversial, most widely utilized aspects of corporate diversion agreements.  

Monetary Penalties and Restitution 

Under the Holder and Thompson Memoranda, prosecutors are instructed that sentencing 

decisions should take into account the corporation’s efforts to voluntarily pay restitution for the 

harms inflicted (see Holder, 1999: VIII. B.). This emphasis on restitution translates into 

monetary penalties and restitution payments frequently incorporated into the terms of DPAs.  In 

fact as noted by McPhee, “There is no reason to assume that that a DPA will result in lower 

restitution payments or monetary penalties than would be imposed upon prosecution and 

conviction” (2006:13). 

 There are a variety of ways in which monetary penalties and restitution are built into the 

terms of the DPA.  First, because remedial action taken by the corporation prior to any court 

order provides prosecutors with justification for a deferment rather than an indictment, a number 

of DPAs contain reference to specific payments made by the corporation prior to the agreement 

in an attempt to rectify wrongdoings.  The DPA negotiated between Aetna Capital Management, 

Incorporated and Aetna Financial Services, Incorporated and the USAO for the District of 

Massachusetts, for example, states that among other factors, the deferment has been granted 

because “AETNA has previously and voluntarily made restitution and payments totaling 

approximately $9.5 million to its affected customers (emphasis included)” (U.S. Attorney for the 

District of Massachusetts, 1993: 2).  In a few cases, the agreements further note that due to the 

monetary payments already made by the corporation, no further fines or penalties will be 

assessed as a condition of the DPA. For instance, in light of the $1.1 billion settlement paid by 

Royal Ahold N.V. and U.S. Foodservices, Incorporated, prosecutors determined that no further 



 

69 

 

monetary payment or fine was necessary within the terms of the agreement (U.S. Attorney for 

the Southern District of New York, 2006). 

In addition to the reference to previous fines paid by the corporation, a number of DPAs do 

also contain punitive fines and penalties which are thought to provide a measure of deterrence 

(Christie and Hanna, 2006).  These fines range from $20,000, a civil penalty required in the 

terms of the agreement with Armour of America, to the over $700 million that Aldelphia agreed 

to pay in order to avoid formal indictment (Finder and McConnell, 2006).  In some instances, 

such as the case with both Prudential Equity Group and HealthSouth, these fines are designated 

to be paid into a general federal fund to assist victims of fraud, such as the Postal Inspection 

Consumer Fraud Fund or the Securities and Exchange Fair Fund.  In other DPAs at least a 

portion of the required monetary payment is labeled as strictly a criminal penalty.  America 

Online, for example, agreed to establish a $150 million fund to be used for the settlement of 

shareholder securities law litigation and to pay $60 million to the US Treasury as a monetary 

penalty (U.S Attorney for the Eastern District of Virginia, 2004).  

The US Attorneys responsible for the drafting of DPAs regard monetary penalties and 

restitution payments as very different things. Of the 110 DPAs from 1992 through 2009 that 

contained payment requirements, 25% included some type of restitution requirement.  The 

Bristol-Myers Squibb DPA obligated the corporation to pay an additional $300 million to 

victimized shareholders, above the $539 million the company had previously shelled out in 

restitution payments, but did not require any other fines or penalties (Christie and Hanna, 2006).  

Former US Attorneys Christie and Hanna explained the reasoning of the USAO seeking 

restitution only: 

The criminal complaint and terms of the agreement itself provide adequate deterrent effect; 

a fine or penalty would punish the company’s shareholders and exact a toll on a company 
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trying to get its house in order…Our goal was to seek the appropriate balance between 

aiding the victims of the crime and preventing any future criminal conduct. If we were to 

err on one side, we chose to err towards restitution to the victims and a solid company in 

the aftermath (2008: 1059-60). 

 Other DPAs stipulate a monetary payment that resembles a form of community service 

more than a criminal fine or restitution payment.  Often the community service feature is linked 

to the specific conduct of the corporation, but this is not always the case (Finder and McConnell, 

2006).  Some of the more notable examples of the community service requirement are contained 

within the DPAs for FirstEnergy, Roger Williams Medical Center, the New York Racing 

Association, and Bristol-Myers Squibb.  FirstEnergy had been implicated in violations of various 

environmental laws and the DPA included $4.35 million designated to go towards protection of 

the environment in the Northern District of Ohio, the building of energy efficient homes for 

Habitat for Humanity, and the development of energy efficient technologies at the University of 

Toledo.  In a DPA related to a public corruption case, Roger Williams Medical Center agreed to 

provide $4 million worth of free, non-tax deductible medical services. Along slightly different 

lines, the agreement negotiated between the USAO for the Eastern District of New York and the 

New York Racing Association (NYRA) included a requirement that the NYRA install video 

lottery slot machines at its venues to help the state of New York raise money to fund public 

education (Spivack and Raman, 2008).  Finally, in one of the more notorious of the community 

service requirements, Bristol-Myers agreed to “endow a chair at Seton Hall University School of 

Law, dedicated to the teaching of business ethics and corporate governance…that members of 

BMS’s executive and management staff, along with representatives of the executive and 

management staff of other companies in the New Jersey area, may attend” (U.S. Attorney for the 

District of New Jersey, 2005: 6). While, in general, the restitution, community service, and 

monetary fines required of DPAs are well accepted, some observers have suggested that the 
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community service aspects are an example of federal prosecutors overstepping their bounds of 

prosecutorial discretion (Coffee, 2005; Finder and McConnell, 2006).  In the Bristol-Myers case, 

the US Attorney was an alumnus of the Seton Hall Law School receiving the endowed chair 

position, a connection which raised concerns that prosecutors were using the flexible guidelines 

for DPAs to advance personal causes.  On the other hand, the NYRA case raised allegations that 

“federal prosecutors…used the coercive threat of criminal liability under federal law to advance 

unrelated state policy goals” (Spivack and Raman, 2008:174). Perhaps mindful of these 

criticisms, the more recently drafted DPAs and NPAs from 2007 tend to include only the more 

standard terms for monetary payments and restitution (Spivack and Raman, 2008). 

In order to begin to assess whether the major components of DPAs contribute to deferment 

being a therapeutic approach to punishing corporate offender, Chapter 4 takes a closer look at the 

expected implications of a punishment that includes an independent monitor, business and 

compliance program reforms, monetary penalties and restitution, and a requirement of 

cooperation with federal prosecutors.  
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CHAPTER 4 

NON-EMPIRICAL ANALYSIS OF THE THERAPEUTIC VALUE OF DEFERRED 

PROSECUTORIAL AGREEMENTS 

 The goal of the non-empirical analysis is to examine research that relates to the major 

components of DPAs. The therapeutic jurisprudence perspective is defined as “the use of social 

science to study the extent to which a legal rule or practice promotes the psychological and 

physical well being of the people it affects” (Slobogin, 1995: 193). Correspondingly, Chapter 4 

will explore what social science literature suggests regarding the therapeutic or anti-therapeutic 

qualities of each of the major components of DPAs.  

Prior research has demonstrated that traditional criminal sanctions against corporations are 

anti-therapeutic in that they unsuccessfully prevent future offending and instead can have 

devastating collateral consequences for innocent bystanders. As noted in Chapter 1, there are 

three overriding problems with the use of traditional criminal sanctions to punish corporate 

offenders: 1. criminal investigations and the disposition of corporate cases are lengthy and 

burdensome processes that rely on punishment threats and fear to deter and do not meet either 

the certainty or celerity conditions of deterrence; 2. traditional criminal sanctions do not change 

the corporate environment which facilitated the offending behavior; and 3. when criminal 

sanctions are severe enough to have a meaningful effect on the corporation, this effect is often 

felt by innocent employees and shareholders. Thus, before examining the therapeutic value of 

each major component of DPAs, it is necessary to address how DPAs, in general, offer a solution 

to the three aforementioned problems. 

For starters, when preventive effects are achieved though socialization and education rather 

than incapacitation and punitive action, this is a central consideration for the therapeutic 

jurisprudence perspective. Therapeutic jurisprudence postulates that the most effective 

punishment is not the most punitive punishment but the punishment that best prevents future 
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offending. Likewise, DPAs are generally considered to be less punitive than formal criminal 

sanctions and focus on socializing and rehabilitating corporations rather than on strictly 

punishing them. 

Going back to Beccaria in the 1960s, researchers have found that certainty of punishment 

is a more crucial factor in the calculation of the costs and benefits associated with illegal 

behavior than the other dimensions of deterrence (Blumstein et al., 1978; Erickson et al., 1977; 

Grasmick and Bryjack, 1980; Paternoster, 1987; Williams and Hawkins, 1986). DPAs also 

remove much of the uncertainty surrounding whether a corporation will be charged and 

convicted for an offense. Once a corporate offense is discovered, much of the uncertainty with 

the case stems from the complex nature of corporate crimes and the reality that the prosecution 

may not be able to build a strong enough case against the corporation to file charges and 

successfully convict. DPAs remove this level of uncertainty by giving prosecutors a middle 

ground between filing and not filing charges. They allow corporations to be punished without the 

prosecution building an airtight case and collecting the evidence to prove the corporation’s guilt 

beyond a reasonable doubt. Thus, with DPAs as a punishment option, the perceived certainty of 

corporate punishment should increase. 

Research on deterrence also suggests that punishment celerity, the swiftness with which a 

punishment occurs after the offense, reduces the likelihood of recidivism (Ross, 1987).  

Likewise, DPAs allow a corporate punishment to be imposed more expeditiously than it would 

be if formal charges were filed in court. In speaking about DPAs, Columbia Law School 

professor John Coffee noted: 

You are getting about what you would get at sentencing. You are getting it quicker. The 

corporation is forced to enter into this plea bargain and admit its guilt at the outset, rather 

than contest the charges for a year or more…And when you turn a corporation against its 
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former officers – and against its current officers by firing them – you get immediate reform 

(Corporate Crime Reporter, 2005b). 

In other words, since DPAs do not require the same burden of proof that criminal sanctions 

require and they allow for the bypassing of lengthy criminal procedures, the punishment is 

presumably carried out more swiftly.  

In terms of being better able to rehabilitate a corporation than traditional fines, DPAs also 

have business reform and cooperation elements built into them that will again be discussed in 

detail later in Chapter 4. Unlike fines and other traditional corporate punishments which do not 

require any significant change to the corporate behavior, DPAs are focused on genuine change 

and cooperation with the Department of Justice.  In fact, the Thompson and subsequent memos 

state that, in order to be eligible for deferment of prosecution, the corporation should have 

independently taken remedial actions to right any harm caused by the malfeasance. The memos 

specify that these remedial actions include implementing an effective compliance program, 

replacing accountable management, disciplining or terminating guilty parties, paying restitution, 

and cooperating with government agencies (see Thompson, 2003; McNulty, 2006). This 

pervasive idea of rehabilitation and of making a corporation a partner in their own punishment, 

so to speak, is also aligned with the foundational views of the therapeutic jurisprudence 

perspective. 

Finally, DPAs are therapeutic because they are thought to lessen the collateral 

consequences of criminal sanctions against corporations. DPAs do still require most corporations 

to pay some type of fine or restitution and these costs trickle down to shareholders to some 

degree. However, historically the biggest impact to innocent employees and shareholders has 

occurred when a corporation is forbidden from engaging in certain types of business transactions 

or working with certain clients because of criminal charges.  
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The once powerful accounting firm Arthur Andersen exemplifies this point. Following the 

company’s 2002 obstruction of justice conviction in connection with the investigation into the 

Enron scandal, many states revoked Andersen’s licenses to practice as Certified Public 

Accountants (CPAs) and eventually the company voluntarily surrendered its CPA licenses 

entirely. With the accounting segment of the firm no longer viable, most of the firm’s other 

practices were sold off to various accounting and consulting companies. Arthur Andersen 

declined from 85,000 employees worldwide in 2002 to about 200 employees in 2007. 

Presumably, many of the nearly 85,000 employees who lost their jobs with the firm were not 

involved in illegal activities and innocent shareholders saw the price of their stocks plummet. 

Had Andersen entered into a DPA with the Justice Department rather than face criminal 

conviction, they would have avoided at least some of these losses to innocent bystanders.  

Additionally, not only do innocent individuals often suffer from the collateral 

consequences of criminal sanctions imposed on corporations, the culpable individuals within the 

corporation are sometimes able to hide behind the shield of the corporation and avoid personal 

punishment. With DPAs though, the corporation agrees to cooperate with the DOJ by turning 

over relevant documents pertaining to the case rather than serving as a road block to prevent 

these documents from being obtained. This allows the DOJ to build a strong case against guilty 

individuals within the company rather than risking the collateral consequences of corporate 

charges.  

On the surface, DPAs appear to be more therapeutic than other punishment options for 

corporate offenders. However, to get a true sense of the elements of DPAs that are therapeutic 

versus anti-therapeutic, the remainder Chapter 4 will examine social science research findings 

that can be applied to each of the major components of DPAs. The chapter will be used to make 
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predictions about the therapeutic qualities of DPAs based on these research findings in other 

areas. 

Voluntary Disclosure and Cooperation 

Cooperation is a central component of DPAs and arguably one of the more apparent 

examples of the therapeutic nature of DPAs. On the surface, the concept of cooperation is 

synonymous with therapeutic jurisprudence because it suggests that all parties are working 

together for the best possible outcome. The corporation is able to avoid criminal charges and the 

negative reputational and economic consequences that can result from an indictment. The 

government saves valuable time and money investigating and building the case because the 

corporation makes relevant documents and materials available rather than trying to bury or 

destroy them. Society benefits from any preventative and deterrent effects on the particular 

corporation and other corporations that is achieved by swiftly bringing an offending company to 

justice. Finally, victims and innocent member of the public are not subjected to the negative 

collateral consequences of corporate indictment. 

However, cooperation and voluntary disclosure policies have been some of the most 

criticized aspects of DPAs (see Bohrer and Trencher, 2007).  As noted previously, until the 

McNulty Memorandum was issued in 2006, a corporation was essentially expected to waive 

attorney-client privileges and work order protections in order to demonstrate cooperation. Legal 

scholars rightfully argued that such a waiver violated the rights of employees (Bohrer and 

Trencher, 2007; Griffin, 2007), and because of this violation of rights, the cooperation clauses 

made DPAs a less therapeutic punishment option.  

By 2008 the Principles of Federal Prosecution of Business Organizations were revised to 

instruct attorneys that cooperation should not rest on the waiver of privileges or the advancement 

of attorneys’ fees, but should simply refer to a corporation working with the federal government 
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to ensure that relevant facts about the case were disclosed. The revision of the Principles did not 

lessen the importance of cooperation in DPAs, though. Due to the weight placed on cooperation 

and the removal of its most controversial and anti-therapeutic aspects, an assessment the 

therapeutic nature of DPAs and the likelihood of a corporation reoffending cannot ignore 

cooperation.  

Social science research has not specifically examined whether the concept of cooperation 

between an offender and criminal justice authorities has an impact on recidivism. However, an 

examination of literature on procedural justice and recidivism prevention sheds light on the 

expected outcome of including cooperation in DPAs.  Both bodies of research suggest that 

cooperation should have positive, therapeutic effects on the victims, the offenders, and society at 

large.  

Procedural justice pertains to the perceived fairness of the criminal justice process, as well 

as the perceived treatment received from the decision-maker (e.g. law enforcement officer, 

prosecutor, judge) (Murphy, 2009; Tyler, 2006).  According to extant literature, procedural 

justice increases the legitimacy of the law for those exposed to the justice system; thereby 

increasing the likelihood that the individual (or corporation) will have more respect for the law in 

the future (Tyler, 1999, 2006). While much of the work done in this area has focused on 

procedural fairness related to law enforcement practices, the general themes are applicable to the 

handling of corporate offenders as well.  

Research on the factors affecting perceptions of procedural justice demonstrates both that 

cooperation is important in establishing the legitimacy of the law and that cooperation increases 

as perceptions of fairness and legitimacy increase.  A 1992 study conducted by Tyler and Lind, 

revealed that offenders’ perceptions of fairness and respect for criminal justice authorities are 
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related to whether justice system authorities demonstrated sufficient consideration for their 

arguments or views. In other words, when people felt that they were given a voice in the criminal 

justice process and were treated with respect, they in turn had more respect for the criminal 

justice system. By definition, cooperation implies that the offender has a say in the process and 

the outcome.  

Procedural justice literature also finds that sanctions perceived as fair, legitimate, and not 

overly punitive are better able to reform and rehabilitate (Braithwaite, 1989; Makkai and 

Braithwaite, 1994; Sherman, 1993).  A study of nursing home compliance in Australia found that 

when regulators inspecting the nursing homes had a disrespectful or stigmatizing attitude, 

compliance with the inspection standards declined in the period following the visit.  By contrast, 

when inspectors tried to convey disapproval without causing humiliation, compliance with the 

standards significantly improved following the inspection (Makkai and Braithwaite, 1994). 

While these findings do not directly address DPAs, the focus on cooperation implies that the 

federal government and the corporation are working together to punish and rehabilitate the 

corporation. Therefore, an offending corporation that enters a DPA is more likely to perceive the 

punishment as a fair and legitimate than a corporation that receives criminal sanctioning after a 

long, drawn out litigation process. While corporations cannot exactly respond to unfair sanctions 

with ‘defiant pride’ as individuals might, it still reasons that when an appreciation for the 

legitimacy of the law and authority permeates a corporation, the probability of reoffending is 

reduced.  

Not only is cooperation linked to perceptions of procedural fairness, the voluntary 

disclosure and cooperation components of DPAs will also speed up the criminal case 

investigation and resolution. Once a corporation has demonstrated a willingness to cooperate, the 
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DOJ can quickly enter into a DPA with the company instead of going through years of criminal 

investigation. How quickly an offender is punished is important from the perspective of 

criminological theory which specifies that celerity, or swiftness, of punishment is one of the 

three factors predicting both general and specific deterrence.   

Findings regarding the independent effects of punishment celerity on recidivism are 

somewhat mixed, though.  Some studies have found that the preventive effects of celerity are 

washed out by factors such as punishment certainty and severity (Simpson and Koper, 1992). 

Others have found at least some support for the notion that swift punishment reduces the 

probability of reoffending (Ross, 1987).  

For example, one study evaluated a program implemented in New Mexico in which law 

enforcement officers were authorized to revoke the drivers’ licenses of drunk drivers on the spot 

(Ross, 1987). An interrupted time-series analysis of data on Driving While Intoxicated (DWI) 

arrests in two New Mexico counties revealed substantial declines in the number of drunk driving 

arrests following the implementation of the administrative license revocation law. A similar 

analysis of data on fatal motor vehicle accidents in New Mexico also revealed a ten percent 

reduction in the percentage of crashes in which the driver had illegal blood-alcohol 

concentrations. The author concludes, “Inasmuch as administrative license revocation may be 

viewed as emphasizing swiftness of punishment, these results testify to the potential of the 

previously unexamined variable in the deterrence proposition” (Ross, 1987:14). 

Another study examining the records of nearly 600,000 drivers in New York State 

convicted of DWIs, looked at the relationship between high fines, time from arrest to conviction, 

the interaction between the two, and drunk driving recidivism (Yu, 1994). The study found that 

while celerity had no measurable effect as an independent factor, the interaction between celerity 
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and high fines did have a statistically significant impact on recidivism. The author further noted 

that celerity may not have been a strong independent factor in the model because very few of the 

convicted offenders actually had a short period of time between arrest and conviction. In other 

words, while research has not conclusively demonstrated that swifter punishments prevent future 

offending, there is evidence to suggest that celerity does have preventive effects.  

Taken together, research on punishment celerity and procedural justice suggest that the 

strong focus of DPAs on cooperation and voluntary disclosure contribute to the therapeutic 

nature of the punishment. With the cooperation focus, DPAs are expected to increase the 

legitimacy afforded to the law, thereby increasing the likelihood that the corporation is 

rehabilitated. 

Business Reforms and Compliance Programs  

The majority of DPAs (54%) from 1992 through 2009 required either some form of 

business reform, a change to the corporation’s compliance and ethics program or both. In some 

instances the reforms were a prerequisite for the agreement; in others they were required as a 

term of the agreement. Examples of the types of business reforms and compliance program 

changes addressed within DPAs include:  restructuring of the corporate board, the replacement of 

certain or all corporate executives, the revision of policies related to a specific type of business 

transaction, the implementation of a new compliance or ethics program, additions to an existing 

compliance program, such as a hotline for employee concerns, or a change in the frequency and 

intensity of employee participation in an existing compliance program. 

Research in criminology and business has long suggested that business reforms, 

particularly a change in corporate management, and the presence of a strong compliance and 

ethics program, are necessary for true corporate rehabilitation and the prevention of future 

offending - i.e. a therapeutic outcome. An article in the Yale Law Journal in 1979 states, 
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“Rehabilitating a corporation requires that its internal operations and procedures be restructured 

in such a way as to foster future compliance with the law; institutional elements that facilitated 

the commission of an offense must be modified so that they operate subsequently to prevent 

violations” (The Yale Law Journal, 1979: 361). Thus, just on the surface, the fact that DPAs 

contain business reforms at all suggests that DPAs may be a more therapeutic corporate 

punishment option than punishments that do not address the rehabilitation of the corporation.  

Business Reforms 

In 1979, the aforementioned research note in The Yale Law Journal proposed the idea of 

corporate probation as an alternative to the fines that were most commonly doled out as 

corporate punishment (The Yale Law Journal, 1979).  The concept was based upon the belief 

that “a crucial objective of all corporate sentences [should be] changing an offender’s behavior 

so as to reduce the probability of future violations by that offender” (1979: 361).  Thus, each 

probationary term would center on judicially-mandated corporate restructuring, targeted at the 

internal operations and procedures that had facilitated the offending behavior.  The forced 

corporate reforms would serve deterrent and retributive purposes, further rehabilitative goals, 

and lessen the burden of punishment imposed on innocent shareholders and consumers.  

Essentially, the research note proposed that corporate probation involving judicially-mandated 

business reforms would be a more therapeutic approach to handling corporate offenders than the 

commonly utilized sanctioning methods.  

 The research note further laid out more specific reasons why effective corporate 

punishments should incorporate business reforms.  First, courts had previously been successful in 

implementing similar organizational reforms within public institutions such as prisons (Yale Law 

Journal, 1979: 365).  Since reforms of entire public institutions were more complicated than 

would be required to reform certain operations or procedures of corporations, success in the 
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public realm implied that similar reforms could be successfully implemented within offending 

corporations. Next, from a deterrence perspective, forced corporate compliance from an outside 

authority imposes a burden on impacted managers that may serve as a deterrent for other 

corporate leaders.  Finally, corporate offending is often attributed to institutional forces rather 

than particular individuals so unless those forces are changed, the offending behavior will 

continue despite any replacement of directly responsible parties.   

The latter explanation for why corporate punishments that include business reforms are 

more effective than a traditional fine is further elucidated in corporate crime research on the 

criminogenic aspects of the corporate environment and organization. Organizational theories of 

offending suggest that the market, internal competition, and lax managerial oversight create an 

atmosphere in which corporate employees are inclined to do whatever it takes to increase 

personal and company success and reduce the odd of failure (Coleman, 1995; Paine, 1994; 

Simpson and Piquero, 2002; Sims, 1992).  The structural and organizational characteristics of a 

corporation can then serve to either diffuse or facilitate the urge to seek effective but illegitimate 

means for getting ahead and increasing success.  In a corporate setting with lax oversight 

standards (Vaughn, 1996), unreasonable goals for employees (Clinard, 1983; Reed and Yeager, 

1996), and minimal efforts at instituting compliance and ethics training and programs 

(Braithwaite, 1984, 1989; Kram et al., 1989; Paine, 1994) the structure of the organization 

effectively encourages malfeasance.  As the behavior continues, it becomes a normalized, 

inherent part of the corporation that is manifested in the attitudes and actions of the employees 

(Coleman, 1987). At this point, traditional punishments have very little deterrent power against 

an institutional environment that is conducive to offending. New employees will continually 

evolve into products of the environment and it will only be a matter of time before recidivism 
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occurs. Thus, the way to break the cycle of offending is to correct an institutional structure and 

environment that is favorable for malfeasance. 

As organizational theories and other research have shown, managers are largely 

responsible for the ethical climate within a corporation (Hollinger and Clark, 1982, 1983; Moohr, 

2007). Top managers establish and reinforce the culture in which employees learn to behave 

(Appelbaum et al., 2005). In interviews with 64 retired, middle managers from 51 Fortune 500 

companies, Clinard (1983), found that the most common explanations for illegal behavior were 

the character of and standards set by top managers.   

Hollinger and Clark (1983) reached a similar conclusion approaching their research from 

the perspective of employees rather than managers. They conducted a study of 9,000 employees 

that examined, among other things, the relationship between employee deviance and employee 

perceptions of the sanctions imposed by management. Both the perceived leniency of managers’ 

sanctioning and other employees’ attitudes towards deviance were highly correlated with 

employee misbehavior. Both were also stronger predictors of likelihood for workplace deviance 

than were other personal attributes, such as personal financial need and job dissatisfaction 

(Hollinger and Clark, 1983). Their study supports the notion that employees’ attitudes towards 

workplace deviance mimic those attitudes that they perceive in their managers and coworkers.  A 

later study, conducted by Kamp and Brooks in 1991 replicated and extended Hollinger and 

Clark’s study with two smaller groups of over 100 retail employees and college students. The 

study revealed similar findings that “a perceived management posture that is more lenient or 

more strict than the norm for management tends to be accompanied by employee attitudes that 

are more pro-theft or anti-theft than the employee norm” (Kamp and Brooks, 1991: 455). 
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Likewise, a study of intentions to offend among about 100 business executives in an MBA 

program, found a significant decline in intentions to engage in corporate offenses when another 

employee had previously been fired for a similar behavior (Simpson and Piquero, 2002). In other 

words, when management demonstrates that illegal behavior will not be tolerated, these actions 

and attitude appear to have a preventive effect on other employees.   

While these studies refer to employee offending that is directed against the company rather 

than for the benefit of the company, there is agreement that managers are responsible for creating 

an ethical climate within a company and that the development of such a climate involves more 

than simply avoiding illegal conduct. While managers may not necessarily intend for employees 

to commit offenses, they establish a culture with extreme performance pressure without tools in 

place for regulating whether the process for meeting the performance standards is legitimate 

(Cohen, 1993; Ford and Hess, 2007; Paine, 1994). Therefore, replacing the top management of a 

corporation, as many DPAs require, is an integral step towards changing the corporate culture 

and preventing continued corporate offending. 

Other empirical studies have demonstrated that not only the corporate culture, as 

established by management, but also the structure of the corporation impact illegal corporate 

behavior. Baucus and Near (1991), for example, conducted a 19-year event history analysis of 

Fortune 500 firms and found that both the economic environment and the size of the company 

increased the likelihood of corporate offending. 

While company size and the economic environment are not factors that can be altered 

through the terms of a DPA, there are multiple other unfixed corporate policies that have been 

found to increase the likelihood of illegal behavior on the part of employees. Such policies that 

have been discussed in extant research include: an emphasis on meeting performance goals with 
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out sufficient monitoring to ensure that the goals are achieved; excessive push for profit by the 

corporation (Clinard and Yeager, 1980; Passas, 1990); generous stock options and compensation 

for executives that encourage aggressive measures to stay ahead at any cost (Bratton, 2002; 

Clinard and Yeager, 1980; Dallas, 2003; Moohr, 2007); and a corporate board that is not in touch 

with regular business operations. All of these types of policies have been shown to contribute to 

a corporate culture that fosters illegality. 

Thus, DPA terms that require a replacement of existing management, a change or 

additional oversight for the corporate board, and other related business reforms make for a more 

therapeutic punishment. These business reforms reduce the probability of future offending by 

forcing the corporation to improve the corporate climate that facilitated the offending in the first 

place.  

Compliance and Ethics Programs 

Research in the area of organizational theory and the impact of corporate culture on 

corporate offending also suggests that corporations with effective compliance and ethics 

programs are less likely to engage in malfeasance. As law professor David Hess states, “There is 

strong evidence to believe that properly implemented compliance programs can improve ethical 

behavior in organizations and reduce the high levels of fraud that currently exist (Hess, 2007: 

1804). Simply having a compliance and ethics program on the books is not enough, though. 

Various studies and guidelines have identified specific features of these programs that are 

necessary for effectiveness; many of which are also addressed in the terms of DPAs.  

For starters, the Organizational Sentencing Guidelines (OSG) specify that in order to be 

considered effective in the eyes of the United States Sentencing Commission, a compliance 

program must, at a minimum: establish standards of conduce and internal controls to prevent and 

detect criminal conduct; establish oversight of the compliance program from the corporation’s 
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governing authority; make all reasonable efforts to avoid hiring personnel who have behaved in a 

manner inconsistent; regularly communicate its standards and procedures; engage in auditing and 

monitoring to detect criminal conduct; actively promote and enforce compliance with 

appropriate incentives and disciplinary action; and respond immediately to any criminal conduct 

that is discovered and take action to prevent a similar incident from occurring again to that 

promoted by the compliance program (USSC, 2010, §8b2.1.). The idea is to create a corporate 

climate that reduces opportunities for employees to engage in misconduct and holds managers 

and those in high-ranking positions culpable for the actions of low level employees (Ferrell et al., 

1998). 

A study of over 4,000 companies conducted by KPMG Forensic in 2004 and 2005 found 

that employees in companies with complete compliance programs under the OSG guidelines 

were significantly more likely to believe that misconduct was not tolerated, that there were 

limited opportunities to engage in misconduct, and that people in the corporation were motivated 

to ‘do the right thing,’ compared to employees in firms where the compliance program did not 

include all the elements (Hess, 2007). This finding suggests that when a DPA requires a 

reworking of a corporation’s compliance program to address the types of issues laid out by the 

OSG, the compliance program will have a positive effect on the ethical climate of the 

corporation. 

Research has also demonstrated that the management and structure of a corporation is 

related to the effectiveness of its compliance and ethics program in discouraging deviant 

behavior. As Professor of Law, Lynne Dallas, pointed out in a 2003 Rutgers Law Journal article, 

“The empirical evidence does not clearly determine whether codes of ethics alone are associated 

with ethical decision-making and behavior. Codes of ethics can contribute, however, to an ethical 
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climate” (Dallas, 2003:32).  Likewise, a study conducted in the late 1980s to early 1990s 

indicates that compliance programs may not sufficiently impact corporate behavior without a 

change in upper management. The study examined whether the compliance programs advocated 

by the 1991 Federal Sentencing Guidelines reduced corporate illegality. Using TOBIT regression 

analysis to assess the relationship between the self-reported compliance programs of 108 major 

manufacturing companies and data on the corporate violations of these companies from the 

Occupational Safety and Health Administration (OSHA), the authors found no significant 

relationship between Sentencing Guideline-compliant ethical programs and fewer legal 

violations (McKendall et al., 2002).  The authors reached the conclusion that, “If meaningful 

ethics programs are to be developed, they must be supported by top management; this factor is 

far more important than external controls such as the sentencing guidelines” (McKendall et al., 

2002: 379). Thus, the most therapeutic punishment in terms of rehabilitation and preventative 

effects requires both a change to the compliance and ethics program as well as a change in the 

upper management of the corporation. As discussed in the previous section, most DPAs require a 

change in upper management. Those that also include the adoption or improvement of a 

compliance and ethics program should have a therapeutic impact. 

Thus, when DPAs contain clauses to reform business practices— particularly involving a 

change the upper management and structure of the corporation— as well as to develop or 

improve compliance programs, they are expected to have a longer lasting, more therapeutic 

effect on the corporation than a typical criminal punishment might.  

Monetary Penalties and Restitution 

Assuming that fines and restitution are determined to be a therapeutic form of punishment 

for corporate offenders, the incorporation of monetary penalties into DPAs seemingly bridges a 

gap between those who argue for and those who argue against the use of criminal sanctions for 
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corporate offenders.  As noted previously, many scholars have argued against the use of criminal 

sanctions against corporations because of the collateral consequences of formal charging and 

sentencing (Bohr and Trencher, 2007; Bucy, 2007) and because of a lack of empirical evidence 

that criminal sanctions reduce the likelihood of reoffending (Geis and DiMento, 2002; Simpson, 

2002). However, there are also a substantial number of scholars who have argued from political, 

social, economic, and criminological perspectives that there is a need to punish corporate 

offenders through formal criminal sanctions (Bucy, 2007; Friedman, 2000; Saltzburg, 1991; 

Ulen, 1996). These scholars tend to agree both that criminal law is the most effective means for 

influencing behavior (see Bucy, 2007) and that since corporations cannot be imprisoned, 

monetary fines are one of the most severe and effective penalties that can be levied against a 

corporate offender (Clinard and Yeager, 1980; Ulen, 1996).  

General criminological literature focusing on the use of monetary penalties tends to 

support the notion that fines are an effective sanctioning mechanism and can have a general 

preventative effect for all types of offenders. While fines are not typically used as stand-alone 

punishments in the United States, they have been widely implemented in a number of European 

countries such as England, Sweden, and Germany, and are the preferred type of punishment in 

these areas (Tonry and Lynch, 1996; Gorden and Glaser, 1991). Based on evidence from abroad, 

as well as various research studies, many scholars have argued that fines offer sufficient 

deterrent, retributive, and rehabilitative advantages to also be the primary form of punishment in 

the United States (see, for example, Morris and Tonry, 1990). 

Gordon and Glaser (1991), for example, conducted a study which examined the effect of 

monetary fines on post-sentencing outcomes for over 800 offenders in California in the early 

1980s. The offenders had been convicted of either assault, burglary, drug crimes, driving under 
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the influence (DUI), or theft and all were sentenced to probation or probation plus another 

sanction(s). After controlling for offender characteristics and the type of offense, the researchers 

found that individuals given a sentence that included a fine were less likely to be rearrested in the 

two years following the sentencing than those sentenced to just probation or a sentence that 

included jail time. Financial penalties as a condition of probation were also associated with a 

lower likelihood of probation revocation. The amount of the fine, however, had little effect on 

post-sentencing recidivism. Gorden and Glaser concluded, “In light of the cost-benefits 

associated with these [monetary fine] payments…greater use of financial penalties, selectively 

imposed and reliably enforced, appears both warranted and desirable” (1991: 674). 

The preventive effect of fines has also been examined briefly in the context of driving-

related offenses. The two studies in this category, however, revealed mixed findings regarding 

the use of fines as an effective punishment. A study examining drunk driving recidivism among 

of sample of almost 14,000 drunk drivers in New York found that the probability of recidivism 

was negatively correlated with fine amounts and that high fines were more of a deterrent than 

license revocation (Yu, 1994). On the other hand, a study conducted in New South Wales, 

Australia examining the court appearance records of between 7,000 and 15,000 individuals 

accused of a range of traffic offenses, failed to find evidence of a significant relationship 

between fine amount and the likelihood of recidivism (Moffatt and Poynton, 2007). 

Overall, the aforementioned studies have mostly supported the use of fines as a 

punishment option for general criminal offenses. Economists, such as Tom Ulen, have argued 

further that for business organizations monetary sanctions are, in fact, preferable to non-

monetary sanctions (1996). Ulen argues that employees, shareholders, and customers shoulder 

the losses from increased corporate offending and that fines are one way of ensuring that the 
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corporate offender feels these losses as well. Other experts simply point out that because 

corporations cannot be imprisoned, fines are among the most severe penalties that can be levied 

against a corporate offender. Thus, fines should have the greatest deterrent potential of all 

sanctions against corporate offenders.  

According to the economist model for understanding deterrence, effective deterrence 

requires that a “fine must reduce the expected gain of a violation to zero or below, incorporating 

a multiplier to counterbalance the possibility that a violation would escape detection” (Kennedy, 

1985: 447). In other words, a fine can deter a corporate offender if the expected cost of the 

punishment is greater than the expected benefit of the crime, plus an estimation of the likelihood 

of getting away with the offense (Ulen, 1996). For fines to be effective they must be based on the 

expected gains from an offense rather than a measure of the harm caused by the offense.  

One of the more widely known examples of the cost/benefit considerations that go into 

corporate behavior was the 1970 decision by executives at Ford Motor Company to keep faulty 

parts in the Pinto despite the knowledge that these parts could be deadly for Pinto drivers. Ford 

executives calculated that while the replacement of the parts would cost $137 million dollars, the 

most they would be required to pay in a wrongful death civil lawsuit was closer to $50 million 

dollars. Thus, Ford decided not to replace the faulty parts and 27 deaths were later attributed to 

this decision (Lee and Ermann, 2002). The Ford Pinto case is frequently cited as evidence that if 

fines are imposed on corporate offenders, the amounts must reflect the magnitude of the offense.   

Historically though, the fines imposed for most corporate offenses have tended to be small 

in comparison to the company’s yearly gross income and  the profits made through the illegal 

behavior (Clinard and Yeager, 1980; Geis, 1973). In 1979, the Harvard Law Review argued for 

larger corporate fines saying “corporations will not be deterred by the threat of prosecution as 
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long as corporate fines remain small” (cf. Cullen and Dubeck, 1985:6). In one of the first large 

cases with a fine levied against a corporation for a violation of anti-pollution laws, Chevron was 

forced to pay $1 million. This represented a mere .03 percent of the company’s 1972 gross 

income (Shostake, 1974). Data on federal prosecutions against corporate offenders in the mid to 

late 1980s showed that about 90% of corporate offenders received fines averaging around 

$50,000 (Simpson, 2002). While more recent statistics suggest that fine amounts increased after 

the Federal Sentencing Guidelines were implemented, the average is still just over $200,000.   

The opposing consideration to the need for increasing fines is that shareholders – not the 

managers who are likely to be making any cost-benefit decision calculations – ultimately bear 

the cost of every fine imposed (Kennedy, 1985). Every dollar of a fine directly reduces the value 

of shareholders’ investments by at least a dollar (Kennedy, 1985). However, Gilbert Geis (1973) 

argues that this is not a persuasive argument against fining corporations. Geis instead reasons, “It 

would seem that rousing fines against offending corporations will at least lead to stockholder 

retaliations against lax or offending managerial personnel, and will forewarn officials in other 

corporations that such derelictions are to be avoided if the expect to remain in their posts” 

(1973:193).  

Similarly, Christopher Kennedy (1985) points out that while most stockholders have no 

ability to directly control or monitor corporate management, shareholder satisfaction is a major 

consideration for managers. In other words, the potential drop in stocks from the imposition of a 

large fine should, at least indirectly, impact organizational decision making. Moreover, if larger 

fines were consistently imposed against corporate offenders, the market would eventually 

necessitate that the increased risk of loss from fines would correspondingly result in lower priced 

shares (Kennedy, 1985). Thus, the innocent shareholders would benefit from reduced price 
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shares but would, as per usual, have to consider all of the risks of investing with the corporation. 

Kennedy concludes that fines “serve to correct a maldistribution of wealth brought about by 

crime” (1985:454). 

In addition to fines imposed for the purpose of punishing the offender, monetary penalties 

can also be imposed for victim restitution. The goal of a restitution payment is to have the 

offender compensate the victims for economic losses suffered as a result of the offense. In 1982 

as part of the Victim and Witness Protection Act, the United States Congress declared that: 

Restitution is an integral part of virtually every formal system of criminal justice, of every 

culture of every time. It holds that, whatever else the sanctioning power of society does to 

punish its wrongdoers, it should also insure that the wrongdoer is required to the degree 

possible to restore the victim to his or her prior state of well-being (U.S. Code Congress 

and Administrative News, 1982: 2515-2516). 

In the federal court system, about 90% of fines are designated for victims and deposited in 

the Crime Victims Fund (Ruback and Bergstrom, 2006). Restitution penalties can also be 

designated for specific victims in specific amounts.  

While the benefits of restitution for victims are apparent, scholars have also argued that 

restitution is therapeutic for offenders because it allows the offender to make amends for wrong-

doings (Cohen, 1944; Outlaw and Ruback, 1999; Sims, 2000). As Outlaw and Ruback explain, 

“By accepting responsibility and repairing the damage to the victim in a tangible way, offenders 

may reap benefits that remain long after the criminal sanction has ended” (Outlaw and Ruback, 

1999: 850-851). Similarly, several studies have suggested that offenders required to pay 

restitution have lower recidivism rates than those sentenced to incarceration or probation alone. 

A series of studies conducted among adult offenders in the 1970s, for example, found that 

offenders required to pay restitution had lower recidivism rates than incarcerated offenders 

(Heinz, Galaway, and Hudson, 1977) and were less likely to reappear in court than offenders on 

standard probation (Hudson and Chesney, 1977). Another study, conducted in 1994 among 
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probationers in Alleghany County, Pennsylvania also found that restitution reduced recidivism. 

The study, however, found that the relationship was dependent on how much of the required 

payment was actually paid as well as the amount of time that the offender had to pay the 

restitution (Outlaw and Ruback, 1999). This finding suggests that DPAs should be an effective 

tool for imposing restitution since the terms of DPAs require defendants to pay the entire 

monetary penalty and often provide them with payment options to pay the amount over an 

established period of time.  

Likewise, several of the major criticisms against requiring a restitution payment are moot 

when the restitution requirement is attached to a DPA. One of the top criticisms is that collection 

rates for restitution are low due to the Supreme Court’s ruling in Bearden v. Georgia (1983) that 

imprisonment cannot be imposed as punishment for default of payment (Outlaw and Ruback, 

1999; Ruback and Bergstrom, 2006). When restitution is required in the context of a DPA, 

however, this problem is averted. Under the terms of a DPA, a corporation that neglects to pay 

the restitution payment is eligible to face further criminal charges. Another common criticism is 

that courts and probation offices are typically too overworked to effectively monitor payments 

and ensure that victims receive their due (Ruback and Bergstrom, 2006; Sims, 2000). In contrast, 

when restitution is attached to a DPA, the US Attorney’s Office is responsible for monitoring to 

ensure that the terms of the agreement are properly carried out.  

When monetary fines are imposed for the purpose of punishment, there is mixed evidence 

regarding their deterrent value and some evidence to suggest that fines may not be therapeutic in 

that they often fall on the shoulders of innocent corporate shareholders. When fines are 

specifically labeled for restitution, however, there is evidence to suggest that they have a 

preventive effect. Moreover, studies also suggest that restitution payments are therapeutic for 



 

94 

 

both the victims and the offenders.  Thus, fines marked for restitution rather than punishment 

alone are expected to contribute to DPAs being a therapeutic punishment option that reduces a 

corporation’s likelihood of recidivism.  

Compliance Monitors 

Independent monitors have been a feature of DPAs since Prudential Securities entered into 

the first DOJ corporate agreement in 1994 (Robinson et al., 2006). Most DPAs contain a clause 

requiring a compliance monitor to be assigned to the corporation and often these clauses have 

similar elements. Typically the monitor cannot be a direct employee of the company. He or she is 

expected to have unrestricted communication with the federal government regarding the status of 

the company and the agreement, and this communication is facilitated through the submission of 

routine reports at pre-determined increments of time. Beyond these general commonalities, 

however, the appointment, authority, and responsibility of the monitor can vary significantly 

from one DPA to the next. In some agreements, the monitor is picked by the US Attorney’s 

office and the company has very little say in the decision. In other instances, the monitor may be 

already retained as a consultant for the company, or he or she is selected through negotiation 

between the US Attorney’s office and the company (Robinson et al, 2006). The monitor’s duties 

and authority also depend to some degree on the nature of the offense. In some DPAs, the 

monitor is tasked with simply ensuring that the terms of the agreement are carried out. When the 

offender’s behavior is viewed as endemic to the corporate climate or when it is tied into the 

everyday business of the corporation, however, the monitor may oversee operational and 

personnel changes and even sit on the corporate board (see, for example, U.S. Attorney for the 

Southern District of New York, 2005). 

The therapeutic value of imposing an independent monitor on a corporation can be 

debated. On the one hand, the monitor can be viewed as something akin to a probation officer 
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who is able to provide supervision and one-on-one support for the offender.  In theory, monitors 

can be valuable for aiding in corporate reforms and ensuring that the terms of the DPA are met 

(United States Government Accountability Office, 2009). As Christie and Hanna, U.S. 

Attorneys, explain:  

From a prosecutor’s point of view, it would be highly irresponsible to allow a corporation 

whose prosecution is being deferred to go unsupervised during the deferral 

period…Independent monitors are visible on-site reminders that compliance with the terms 

of a deferred prosecution agreement is mandatory, not optional (2006: 1054). 

The monitor is not only put in place to ensure that the terms of the agreement are met, but 

also to encourage progress, assist in the development of the tools necessary for meeting the terms 

of the agreement, and facilitate regular communication between the corporation and the U.S. 

Attorney’s Office.  

On the other hand, US Attorneys have been criticized for overuse of compliance monitors. 

Critics argue that monitors are indiscriminately added into the terms of most DPAs rather used 

for select companies for which they are most appropriate (Ford and Hess, 2009; Khanna and 

Dickson, 2007).  Professors Ford and Hess (2009), of the University of British Columbia law 

school and University of Michigan School of Business, respectively, argue that monitors should 

be assigned in cases in which the seriousness of the offending warrants the cost of a monitor but 

should not be used in cases in which the corporation has previously demonstrated an 

unwillingness to change. Monitors are also viewed as an opportunity for extreme prosecutorial 

discretion (Khanna and Dickson, 2007; Paulson, 2007) and as potentially harmful government 

intervention into privately owned corporations. Monitors are often former judges or prosecutors 

who do not have the business background to fully understand the impact of any changes on the 

company (Spivack and Raman, 2008). Since over half of the monitors appointed through DPAs 
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have prior experience working for the DOJ, the independence of these monitors has also been 

called into question (United States Government Accountability Office, 2009). 

Many of these criticisms of corporate monitorships regarding potential overuse, cost to the 

corporation, and government intervention have been raised by business and legal scholars. An 

article dating back to 1982 by John Braithwaite, however, suggests that criminologists may not 

view these aspects of monitorship from a negative perspective. In his article, Braithwaite 

proposes the concept of enforced self-regulation as a means for curbing corporate offending. 

While this model was proposed as a standard for all corporations, not just those that have already 

offended, the basic approach is mirrored in the use of corporate monitors. 

Essentially under Braithwaite’s model, corporations would draft their own unique 

compliance standards. These standards would have to then be approved by federal regulators and 

private citizen groups. Once approved, the corporation’s internal compliance group would be 

responsible for ensuring that the compliance standards were met and also for regularly reporting 

to the federal government on how well the standards were met and if there were any instances in 

which management over-ruled the compliance directives. As Braithwaite explains, this model 

would be effective at regulating corporate behaviors because it “combines the versatility and 

flexibility of voluntary self-regulation but without the inherent weakness of voluntarism” (1992: 

1470).  He also points out that another positive aspect of his model is that it would make it easier 

for government prosecutors to obtain corporate crime convictions against guilty individuals as 

the compliance reports would provide a detailed record of any acts of noncompliance.  

The elements of and ideas behind Braithwaite’s enforced self-regulation model are 

certainly present in the use of compliance monitors in DPAs. Under a DPA, the corporation is 

being forced to self-regulate by taking on a monitor who essentially must become integrated into 
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the daily operations of the corporation as any other compliance staff would. The compliance 

monitor must regularly report to the DOJ, a federal regulatory agency, and the compliance 

standards put in place are geared towards the specific issues that need to be addressed by the 

corporation. Additionally, as occurs with DPAs, Braithwaite suggests that the corporation should 

shoulder the cost of regulation. Unlike the critics of DPAs, he believes this to be a positive thing, 

stating, “If industry profits from its misdeeds, why should it not bear the costs of controlling 

them” (1992: 1480).  

In short, while some legal and business scholars may criticize certain aspects of the use of 

corporate monitors in DPAs, not all agree that these aspects are necessarily bad.  Braithwaite, in 

fact, proposed a similar model to be applied universally to all corporations and in his model he 

highlighted as positives some of the very aspects that other scholars have criticized. This 

suggests that whether monitors can reduce the likelihood of corporate recidivism is a bigger 

consideration in determining if they are a therapeutic or anti-therapeutic component of 

punishment than many of the criticisms raised against them.   

To address the question of whether monitors can be expected to reduce recidivism, the 

most relevant body of research comes from assessment of a comparable type of criminal justice 

program, intensive supervision probation (ISP) programs. ISP programs involve offenders placed 

under close supervision, with one probation officer assigned to only a small group of 

probationers at one time. ISP participants are typically required to undergo regular drug and 

alcohol testing, participate in work and treatment programs, and perform community service. 

The programs are designed to rehabilitate by addressing the underlying problems that contributed 

to the original offending behavior. An additional purpose of ISPs is to change the offenders’ 
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perceptions about the likelihood that criminal behavior will be detected and punished (Turner et 

al., 1992).  

Corporate monitorships arguably have a similar structure and similar goals to ISPs. A 

monitor is assigned to work intensely with one corporation and the corporation must open up all 

records and documents for routine scrutiny and validity checks. Like the ISP programs, the 

corporate monitorships are also geared towards rehabilitation and altering the underlying 

corporate mentality that contributed to the offending. 

When corporate monitorships are understood as being similar to ISP programs, there is 

some research to suggest that ISPs, and correspondingly, corporate monitorships, can have an 

impact on recidivism (Lipsey, 1999; Paparozzi and Demichele, 2000; Ross and Gendreau, 1980). 

For starters, several studies have found that offenders view probation, in general, to be more 

punitive and burdensome than prison (Petersilia, 1990; Crouch, 1993). Among a sample of over 

1,000 recently processed inmates being sent to a Texas penitentiary, two-thirds selected a year in 

prison as preferable to 10 years on probation when presented with hypothetical punishment 

scenarios (Crouch, 1993). The study does not examine whether the aversion to probation equates 

to lower recidivism rates if probation were a more widely used sentence. However, the findings 

suggest that reporting to a compliance monitor, like reporting to a probation officer, is likely 

considered a burdensome punishment, the threat of which may preclude at least some 

corporations from engaging in illegal practices. 

Research on the effectiveness of ISP programs, finds some support for reduced recidivism 

rates among program participants. In a meta-analysis of about 400 studies on rehabilitation, 

Lipsey (1999), found that intensive probation supervision was significantly related to a 10-25% 

decrease in recidivism among juvenile offenders. Other studies have similarly found that 



 

99 

 

recidivism can be reduced by 20-30% when probation programs offer a combination of 

surveillance and treatment (Clear and Braga, 1995; Petersilia and Turner, 1993; Petersilia, 1997).  

Among the evaluations of ISP programs that do not find support for the notion that 

intensive supervision reduces recidivism, there is still some suggestion that the ISP approach to 

handling corporate offenders (i.e. corporate monitorships) has merit. Two evaluations of ISP 

programs, conducted in the United States and England, found that when compared to a sample of 

regular probationers and incarcerated offenders, respectively, the ISP probationers had similar 

levels of recidivism.  The ISP probationers, however, had more technical violations, in which the 

probation officer discovered reversions in the underlying behaviors that were targeted for change 

through the program, than new crimes committed (Brownlee, 1995; Turner et al., 1992).  In the 

context of monitorships, the terms of the DPA are intended to change the corporate culture 

underlying the offending, and thus, the discovery any technical violations of a DPA would 

similarly be crucial to determining whether the corporation was merely paying lip service to 

change.  

Another ISP study conducted in the late 1980s in three California counties, similarly found 

that after one year in an ISP program, a quarter of serious offenders had no new incidents, 40% 

had technical violations (a good number of which were drug violations), and a third had new 

arrests (Petersilia and Turner, 1990). While the outcome distributions were not significantly 

different for ISP offenders compared to regular probationers, this finding can be explained to 

some degree by the fact that the ISP probationers were among the more serious offenders and the 

majority were classified as ‘high risk.’ Another important finding in the study that relates more 

towards the idea of monitors as agents for change was that, while participation in programs for 

employment, education and counseling was generally low, in two of three counties ISP offenders 
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were more likely to participate in counseling sessions than regular probationers. For all three 

sites, program participation was inversely related to recidivism.  

Thus, there is evidence from literature on ISP programs to suggest that the use of corporate 

compliance monitors could be a therapeutic component of DPAs in that their use is related to a 

reduced risk of recidivism.  

In sum, the non-empirical analysis reveals a wide range of applicable research and theory 

in criminology, law and business that can be used to develop hypotheses about the expected 

contribution of each component to whether DPAs are a therapeutic or anti-therapeutic 

punishment option. From the non-empirical analyses the following two hypotheses are 

developed: 1. The most therapeutic DPAs, which reduce the likelihood of corporate recidivism, 

contain clauses emphasizing the importance of cooperation without the waiver of employee 

rights, restitution to victims, a change in corporate structure and improved ethics programs, and 

the use of a corporate compliance monitor; and 2. Corporate offenders that enter DPAs with US 

Attorneys have a lower likelihood of recidivism than corporate offenders that received regular 

criminal sanctioning. The case study and empirical analysis in Chapter 5 and Chapter 6 will test 

these two assumptions.  
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CHAPTER 5 

CASE STUDY: BRISTOL-MYERS SQUIBB 

On June 15, 2005, Bristol-Myers Squibb (BMS) Company, a leading producer of 

pharmaceuticals and health care products, entered into a deferred prosecution agreement with the 

Office of the US Attorney for the District of New Jersey. The DPA allowed BMS to avoid 

criminal charges stemming from the corporation’s alleged conspiracy to commit securities fraud 

in 2000 and 2001.  

Chapter 5 examines the events leading up to the signing of the DPA, the terms of the 

agreement, and the consequences of the agreement for BMS, both while the terms were in effect 

and in the years after it ended. BMS is an ideal candidate for a case study on the use DPAs, in 

part because of the high-profile, well-documented nature of the case. The DPA, itself is a lengthy 

document with highly detailed terms and descriptions of the case. On top of this, Christopher J. 

Christie, the former US Attorney for New Jersey who handled the BMS case, co-authored a 2006 

article in the American Criminal Law Review describing the process of implementing the BMS 

DPA and the rationale behind each of the key elements of the agreement. Additionally, BMS is a 

good candidate for a case study because the corporation’s DPA expired in June of 2007, which 

makes it possible to assess their well-being and legal compliance while the agreement was in 

place, immediately after the agreement expired, and five years after its expiration. Finally, BMS 

is a large, publicly-traded company, and therefore, public documents that can be used to assess 

the financial health of the corporation and whether the DPA achieved therapeutic outcomes are 

readily available. 

Among criminologists who argue that the environment within a corporation can facilitate 

offending, it was no surprise that BMS became the subject of criminal investigation in the early 

2000s. From the 1990s to early 2000s, BMS developed a corporate culture in which meeting 
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increasingly aggressive budget targets and sales goals was a mandatory condition of 

employment. First, in 1994, BMS publically announced a goal to double earning and sales by the 

year 2000. Achieving this goal required approximately 10% compound annual growth across the 

6-year period. The “Double-Double” strategy, as it was known, was coupled with a top-down 

budget process, in which corporate executives set targets for the company that corresponded with 

the necessary quarterly growth to meet or exceed goals. 

In 2000, when BMS announced that the “Double-Double” goals had been met, the 

company had also met or exceeded security analysts’ performance estimates for more than 24 

quarters. Knowing that failure to meet analysts’ estimates would result in significant declines in 

stock prices, BMS announced an even more aggressive goal of doubling the 2000 sales and 

earnings in just five years (PR Newswire, 2000). In order to achieve the 15% annual growth 

required by this “Mega-Double” plan, BMS employees began providing incentives to encourage 

wholesalers to buy product in excess of prescription demands. This practice of “channel 

stuffing,” which resulted in inflated sales and earnings and increasingly high levels of excess 

inventory at the wholesalers, was concealed from the SEC, security analysts, investors, external 

auditors, and the BMS Board of Directors. Furthermore, BMS was expected to maintain 

sufficient reserves to cover all Medicaid rebates associated with the sales. The Medicaid rebates 

were expected be paid a short time after the initial transaction, but rather than pay the required 

rebates for the excess inventory, BMS hid the excess inventory on the books and under-

accounted for the required rebates. 

Meanwhile, throughout 2000 and 2001, BMS continued to announce the meeting or 

exceeding of performance and budget goals, without revealing the information about the excess 

inventory and insufficient reserves. Since such information would have allowed analysts to make 
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more accurate estimates of BMS’s financial health and future performance, BMS was knowingly 

and intentionally misleading investors and the SEC throughout 2000 and 2001. 

After reporting sales of about $19 billion and earnings around $5.2 billion in 2001, the 

company finally announced in April of 2002 that excess inventory at the warehouses would 

negatively effect BMS sales and reduce earnings by as much as half compared to the previous 

year. The news was not well received. By the middle of April, two of BMS’s top three executive 

had stepped down after pressure from the board (Harris, 2002) and BMS stock prices plummeted 

from over $50 a share in mid-March of 2002 to under $30 a share by the end of April, 2002. 

The New Jersey U.S. Attorney’s Office (USAO), the U.S. Postal Inspection Service, and 

the FBI launched a criminal investigation into BMS’s fraudulent reporting and public deception. 

After determining that BMS’s actions warranted criminal sanctioning and that enough evidence 

existed to be able to secure a grand jury indictment, prosecutors from the USAO were faced with 

the challenging decision of determining how to move forward with the case. According to then-

U.S. Attorney and Assistant U.S. Attorney, Christopher Christie and Robert Hanna (2006), 

several factors weighed on the decision to proceed with a deferred prosecution agreement. Some 

of these factors included: remedial actions taken by the corporation prior to any criminal charges 

brought against them; the impact of sanctions on BMS’s 40,000 employees; indictments against 

culpable individuals; the fact that BMS counsel was a former U.S. Attorney who had significant 

experience with and knowledge of the DOJ’s handling of corporate fraud cases; and the USAO’s 

lack of prior experience with corporate DPAs (Christie and Hanna, 2006). Ultimately, though, as 

Christie and Hanna stated, 

Confident that our goals of notice to the corporate community, deterrence, full disclosure  

to the investing public, calibrated reform of a corrupted corporate culture, and restitution to 

victim shareholders could be achieved without visiting undue collateral consequences on 

Bristol-Myers' business, its law-abiding past and present employees and its current 
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shareholders, we engaged in extensive discussions and negotiations over a three-month 

period with Bristol-Myers management, its board of directors and its counsel, ultimately 

arriving at the June 15, 2005 deferred prosecution agreement (2006: 1049). 

The BMS DPA was in place for two years, from June of 2005 to June of 2007. While it is 

not possible to determine whether the BMS DPA accomplished the USAO’s goals better or had a 

more therapeutic effect on the corporation than other criminal sanctions would have, it is 

possible to dissect the terms of the DPA and use findings from the non-empirical analysis to 

generate hypothesizes about the therapeutic or anti-therapeutic nature of the punishment. Current 

corporate records from 2005 on then allow for comparison of the expected versus actual 

outcomes of the DPA. First, though, the terms of the BMS DPA are dissected.   

Terms of the BMS DPA 

Voluntary Disclosure and Cooperation 

The non-empirical analysis of DPAs suggests that cooperation will improve the legitimacy 

afforded the law and the punishment, reducing the likelihood of future offending. The non-

empirical analysis also reveals that the voluntary disclosure of information and cooperation 

between the corporation and the federal prosecutors may result in a shorter case resolution time 

and that this reduction in the time from offending to punishment may also reduce the likelihood 

of reoffending.  

 Similarly, cooperation was a central focus of the BMS DPA. For starters, the decision to 

offer BMS a deferment rather than file formal criminal charges was made after the USAO for the 

District of New Jersey engaged in extensive consultation and discussion with BMS legal counsel.  

Formulating the details of the agreement then involved an additional three months of negotiation 

between the BMS board, management and counsel and the USAO (Christie and Hanna, 2006). 

For all intents and purpose, BMS was actively engaged in developing the terms of their 

punishment. 
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Additionally, the BMS case was resolved in a relatively timely manner. Approximately 26 

months passed from the start of the government’s investigation into BMS’s misconduct to the 

final signing of the DPA on June 15, 2005. In other words, because of the cooperation between 

the USAO and BMS, the process of investigating the crimes and carrying out the punishment 

took just over two years to complete. It was further determined that two years was an appropriate 

length of time for the agreement—long enough to ensure that the necessary changes in corporate 

functioning were real and permanent without putting undue burden on the corporation. 

Other terms of the DPA also stressed the importance of cooperation and voluntary 

disclosure and are expected to increase the therapeutic nature of the punishment. For example, 

the DPA specified that BMS would continue to cooperate with the government’s investigation 

into responsible individuals by making employees available to attorneys, identifying potential 

witnesses, and providing the USAO with all documents pertinent to the case. BMS also agreed 

not to engage in future criminal conduct and waived all 6
th

 amendment rights to a speedy trial if 

the terms of the agreement were broken.  

The one potentially anti-therapeutic aspect of the DPA’s cooperation clauses was the 

requirement that BMS demonstrate cooperation by waiving attorney-client and work product 

privileges for any documents that would be relevant and useful to the investigation but would 

typically be safeguarded because of these protections. This waiver meant that if an individual 

employee of the corporation went to the corporation’s general counsel for legal assistance or 

prepared legal materials in anticipation of litigation, the details of the meetings and materials 

could be shared with the federal government despite the fact that they took place under the 

auspices of confidentiality.  
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Business Reforms and Compliance Programs 

Findings from the non-empirical analysis suggest that the most therapeutic corporate 

punishment includes both business reforms and the establishment or strengthening of the 

corporation’s compliance and ethics program. In order for a corporation to be rehabilitated, the 

entire corporate environment that helped to facilitate the malfeasance must be transformed into 

an environment that discourages misconduct. The corporation must establish a management 

structure that rewards positive behavior without accepting illegal activity as a means for 

achieving goals. Finally the strong management and positive environment must be supplemented 

with a serious compliance and ethics program that makes it clear to employees the types of 

behavior that are not acceptable.  

The USAO from the District of New Jersey recognized that the corporate culture within 

BMS in the late 90s and early 2000s facilitated deception and encouraged employees to use any 

means necessary to meet aggressive sales and earnings goals. The BMS DPA was, therefore, 

designed to promote the improvements to the BMS corporate culture and business practices that 

were necessary for sustained change and total rehabilitation. As Christie and Hanna (2006) 

stated, “When a corrupt corporate culture fosters criminal conduct, federal prosecutors 

contemplating remedial actions under a deferred prosecution arrangement must be concerned and 

do their best to remedy it” (1056). 

The DPA acknowledged that BMS had independently taken steps to change business 

practices prior to the signing of the agreement (U.S. Attorney for the District of New Jersey, 

2005). Federal prosecutors credited BMS with dismissing and replace culpable employees in 

senior management positions, including the Chief Financial Officer, Controller, and President of 

an implicated group within the corporation. The agreement noted that BMS had changed its 

budget process to allow input from lower level employees with a different perspective on the 
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corporation’s day-to-day activities than the upper-level executives. It also noted that BMS had 

taken several major steps towards improving internal compliance, such as forming a business 

risk and disclosure group, establishing a Chief Compliance Officer position and a position for a 

securities and disclosure attorney, and developing a confidential employee hotline and email 

address for reporting suspicious activity. 

Because BMS had failed to disclose pertinent information regarding excess warehouse 

inventory to their shareholders, the DPA mandated that BMS take further steps to improve its 

transparency and reporting behavior. The agreement required that BMS’s public filings and 

shareholder reports include such information as warehouse inventory levels for the top 15 

products sold by the company, both in the United States and internationally, data on user-demand 

for these products, and policies and activities related to BMS’s Medicare and Medicaid reserve 

accounts. Additionally, the agreement required quarterly meetings between BMS senior 

management and independent auditors to ensure that information was being shared and no 

parties could claim ignorance to the activities of the corporation.  

BMS’s ability to deceive the public was also facilitated by a management structure that 

gave the company Chief Executive Officer (CEO) virtually unchecked power. Because the CEO 

was both the chief executive and the chairman of the board, the individual holding that position 

was not accountable to anyone else within the corporation. In order to increase accountability, 

the DPA required the splitting of the CEO and chairman roles into two separate positions. The 

DPA gave the board the authority to fill the chairman position. It also required regular 

communication between the CEO and the chairman and gave the chairman a limited role in 

preparing public financial reports and statements.  
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Finally, the DPA specified that BMS would develop a mandatory training and education 

program for all BMS employees holding positions related to accounting, financial reporting, 

legal affairs, and upper management (U.S. Attorney for the District of New Jersey, 2005). 

According to the agreement, the program would be geared towards improving integrity and 

professionalism within the corporation and creating a culture of openness, accountability, and 

compliance. The subjects covered in the training would range from disclosure obligations in 

federal securities laws to proper accounting practices and what to do if an improper or illegal 

accounting practice was discovered.  

Monetary Penalties and Restitution 

Findings from the non-empirical analysis also suggest that restitution payments are a 

therapeutic element of DPAs in that they allow the corporation to make amends for wrong-

doings. Likewise, the BMS DPA required the corporation to pay $300 million into a fund for 

aggrieved shareholders (U.S. Attorney for the District of New Jersey, 2005). This payment 

requirement was in addition to $539 million that BMS had previously paid to shareholders as a 

result of a related civil settlement. According to Christie and Hanna (2006), the $839 million 

levied against BMS was not an arbitrary amount, but rather reflected a reasonable calculation of 

the total shareholder losses resulting from the BMS rapid decline in stock prices following the 

revelation of channel stuffing practices.  

Not only was the USAO able to use the DPA to ensure that victims received full 

restitution, the federal prosecutors were also cognizant of the need to balance deterrence with the 

potential collateral consequences of extreme monetary penalties. Thus, the DPA required 

restitution but no other fines or penalties. As Christie and Hanna explained the decision,  

While punitive fines and penalties undoubtedly provide a measure of deterrence, we 

believed that form of fiscal punishment was unnecessary to achieve our prosecutorial 

goals…The criminal complaint and the terms of the agreement itself provide adequate 
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deterrent effect; a fine or penalty would punish the company's shareholders and exact a toll 

on a company trying to get its corporate house in order (2006: 1059).  

In addition to the restitution payment, the BMS DPA did contain an additional but 

unprecedented financial requirement; the endowment of a business ethics and corporate 

governance chair at Seton Hall University School of Law in New Jersey. The agreement required 

that BMS fund a position for a professor to teach a minimum of one seminar a year on business 

ethics in which BMS executives and executives of other New Jersey companies could enroll 

(U.S. Attorney for the District of New Jersey, 2005). According to Christie and Hanna, BMS 

counsel proposed the idea of an endowed chair at a local college or university with the belief that 

this would be another step towards improving the BMS corporate culture (2006: 1058). Seton 

Hall was then selected as the recipient of the endowment because the other New Jersey public 

law school at Rutgers University already had an endowed business ethics chair.  

Critics, however, argued that the inclusion of the endowed chair requirement in the DPA 

represented an egregious abuse of prosecutorial discretion as Seton Hall University was the alma 

mater of then-U.S. Attorney Christie. If BMS in fact perceived this requirement to be an arbitrary 

addition to the DPA based solely on the interests of the U.S. Attorney, the inclusion of the clause 

could be viewed as unfair, and therefore, would be an anti-therapeutic component of the DPA.  

Compliance Monitor 

The non-empirical analysis also revealed that compliance monitors should be a therapeutic 

component of DPAs. Compliance monitors are intended to provide oversight, guidance, and 

support to assist in the corporation’s rehabilitation and serve as a visible reminder of the terms of 

the DPA.  

The appointment and utilization of a compliance monitor was a central aspect of the BMS 

DPA. As Christie and Hanna explained, “From a prosecutor’s point of view, it would be highly 
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irresponsible to allow a corporation who’s prosecution is being deferred to go unsupervised 

during the deferral period” (2006: 1054) 

The USAO worked with BMS to ensure that the corporation had input into who would be 

appointed compliance monitor. BMS had already retained federal judge and former U.S. 

Attorney, the Honorable Frederick B. Lacey, to serve as an independent advisor, so both sides 

agreed to expand his role to include the duties of a federal compliance monitor (Christie and 

Hanna, 2006).  

In the terms of the DPA, BMS agreed that the monitor would remain independent from the 

corporation but would have full access to corporate records and business proceedings. The 

Honorable Judge Lacey was expected to submit 400 to 500 page reports each quarter to the 

USAO, which would then be discussed at a quarterly meeting attended by the BMS CEO, Board 

of Director’s Chairman, and general counsel, as well as the U.S. Attorney and Judge Lacey. 

Judge Lacey was additionally tasked with monitoring and reporting on BMS’s practices and 

activities related to: compliance with federal securities laws; compliance with the terms of the 

civil litigation against BMS; information received through the employee hotline; new legal issues 

surfacing across any BMS operating entities; and potential legal or compliance issues that could 

develop in subsequent quarters.  

Beyond monitoring and reporting on BMS’s compliance with the terms of the DPA, Judge 

Lacey was also given authority to make recommendations regarding actions and changes that 

BMS should make. The DPA stated, “BMS shall adopt all recommendations contained in each 

report submitted by the Monitor to the Office [of the U.S. Attorney for the District of New 

Jersey] unless BMS objects to the recommendation and the Office agrees that the adoption of the 

recommendation should not be required” (U.S. Attorney for the District of New Jersey, 2005: 4). 
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While invasive intervention into the workings of the corporation could have anti-therapeutic 

effects, the language of the DPA allowed BMS to challenge any recommendation that was 

considered unreasonable or harmful to the corporation. In fact, in 2006 BMS accepted one of the 

more expansive recommendations from Judge Lacey, which was to dismiss the BMS general 

counsel and the CEO who had initially retained him (Lattman, 2006). 

DPA Aftermath 

With a few exceptions, the BMS DPA contained elements generally expected to result in a 

therapeutic outcomes for the corporation as well as those tangentially impacted by the 

corporation and its punishment. The remainder of Chapter 5 examines the state of BMS 

immediately following the expiration of the DPA in 2007 and five years later in 2012. In order to 

determine whether the punishment was therapeutic, the major questions to be addressed are: 1. 

Did the DPA rehabilitate the corporation? In other words, was BMS able to successfully carry 

out the terms of the agreement and did the corporation subsequently refrain from engaging in 

similar or other criminal behavior, and 2. Did innocent employees and shareholders suffer any 

collateral consequences resulting from the punishment? While collateral consequences could 

involve a wide range of harms, for the purpose of measuring and quantifying collateral 

consequences, the size and earnings of the corporation prior to and after the DPA are examined, 

as are the stock prices prior to and after the DPA. To the extent possible, these will be compared 

with the growth of similarly situation pharmaceutical corporations in an attempt to isolate the 

effects of the DPA from other market factors.  

Subsequent Criminal and Other Transgressions 

Assessing whether BMS was able to carry out the terms of the agreement is fairly 

straightforward. The day before the agreement’s June 15, 2007 expiration, the DOJ announced 

that the criminal charges against BMS would be dropped. In a public DOJ memo, then U.S. 
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Attorney Christie stated, ““Bristol-Myers Squibb has made significant and transformational 

changes in its compliance practices as a result of the DPA…We promised that federal oversight 

would help to make BMS a better company. The objective facts prove that goal has been 

achieved” (U.S. Department of Justice, 2007a). Thus, from the DOJ’s perspective, BMS 

successfully fulfilled the requirements of their punishment.  

Assessing whether BMS was able to refrain from similar or other corporate crimes is more 

complicated because it first requires a determination about what constitutes corporate crime. In 

the U.S, both the criminal and civil justice systems are regularly used to punish corporate 

offenders. However, the imposition of criminal sanctions is arguably the clearest delineation 

between a corporation that has committed a crime and one that has not. Criminal sanctions 

typically carry harsher punishment, more stigma, and greater legal ramifications than their civil 

counterparts. Additionally, while criminal sanctions are traditionally viewed as a means to right 

public wrongs, civil sanctions are viewed as a means to right wrongs against private individuals 

(Blackstone, 1962). From a practical perspective, the civil justice system is also often used to 

resolve disputes between corporations, such as those involving copyrights and patents, and 

disputes between employees and corporations, some of which may be outside of the realm of 

corporate crime. For these reasons, examining whether BMS had subsequent criminal 

prosecutions is the most apparent and clear-cut approach to assessing the deterrent effect of the 

punishment.  

Ironically, less than a month before the USAO for New Jersey dropped the charges against 

BMS, BMS was facing unrelated, but somewhat similar criminal charges. On May 30, 2007 the 

corporation entered a guilty plea to two counts of filing false statements to the Federal Trade 

Commission. The charges stemmed from a patent deal for the blood thinning drug, Plavix, in 
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which BMS concealed and lied about an earlier agreement with the company Apotex, Inc., to not 

develop a generic version of the drug. The Assistant Attorney General overseeing the Antitrust 

Division of DOJ called the charges “serious felonies,” and BMS was given a $1 million criminal 

fine (U.S. Department of Justice, 2007b).  

While it is apparent from BMS’s subsequent criminal sanctions that the DPA did not 

effectively convince the corporation of the value of transparency over deception, a review of the 

civil litigation against BMS in the years following the agreement, gives due diligence to the 

reality that criminal transgressions are often handled through the civil justice arena as well. A 

search of Federal civil court dockets through Lexis-Nexis Courtlink reveals that in the one-year 

period from June 15, 2007 to June 15, 2008, there were 516 civil case dockets with BMS as a 

defendant, the majority of which were product liability cases stemming from alleged negative 

side-effects of BMS’s pharmaceutical products. For practical purposes, only those cases which 

rose to a level of importance to be discussed in BMS’s annual SEC filings are examined.  

From fiscal year 2007 through fiscal year 2011, the majority of civil litigation involving 

BMS stemmed from the same dispute as the criminal case regarding the manufacturing of a 

generic form of the drug Plavix. Many of the cases were intellectual property disputes over the 

patent for Plavix. Additionally, there were several class-action antitrust and securities 

proceedings involving the cost of Plavix and market control over the drug, as well as individual 

lawsuits claiming personal injuries sustained from use of the drug. 

BMS was also a defendant in several class-action cases alleging that a faction of 

pharmaceutical companies had conspired to fix the prices of drugs internationally and inflate the 

Average Wholesale Prices (AWPs) within the U.S.. In the case of James Clayworth et al. v. 

Bristol-Myers Squibb et al., which sought damages for alleged price fixing in the Canadian 
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market, the judgments of the California District Court, California Court of Appeals, and 

California Superior Court were all in favor of BMS and the other defendants (Bristol-Myers 

Squibb [BMS], 2012). Likewise, in the AWP case, brought by four states attorneys’ generals, a 

jury found the defendants, including BMS, not liable for fraudulent or negligent 

misrepresentation of prices (BMS, 2011).  

Another broad category of civil cases involved environmental actions. From 2007 to 2011, 

BMS was implicated in several class-action cases alleging that a New Brunswick, New Jersey 

BMS facility had contaminated soil and groundwater in surrounding areas, resulting in health 

and other complications for residents. The corporation was also several class-action cases 

pertaining to BMS waste disposal site in the New Brunswick area from the 1940s-1960s. As of 

December 2011, all cases were still ongoing but not expected to have major financial 

implications for BMS (BMS, 2012). 

Beyond these larger categories of civil litigation, BMS was the defendant in a variety of 

other types of litigation in the years after the DPA’s expiration. One of the biggest civil cases, 

during the period from 2007 to 2011, was against BMS and other manufacturers of a hormone 

replacement therapy that was found to be linked to breast cancer. By December 31, 2010, BMS 

and fellow defendants had settled with 200 of the approximately 450 plaintiffs that had filed 

lawsuits pertaining to the hormone drug (BMS, 2011). Two other civil cases involved qui tam 

allegations that BMS had provided kickbacks to pharmacies and other providers. The first case, 

involving Omincare, a provider of pharmacy services for the elderly, was voluntarily dismissed 

by the plaintiff with prejudice (BMS, 2010), while the California case was in the early stages in 

2011 (BMS, 2012).  
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Because the nature of the civil cases are vastly different from the channel stuffing practices 

that the led to the 2005 DPA and it is difficult to ascertain BMS’s culpability in these cases, 

assessing whether the DPA or any other criminal sanctions should or could have deterred the 

events that resulted in civil litigation is next to impossible. Additionally is not feasible to 

ascertain whether there would have been additional criminal and civil charges against BMS had 

the corporation not been issued a DPA.  

Collateral Consequences 

Two of the negative potential consequences of corporate criminal sanctions are economic 

losses for innocent shareholders if stock prices decline and the loss of jobs for innocent 

employees if the corporation is forced to shut down particular operations or downsize because of 

fines or loss of business. The use of a DPA rather than formal criminal sanction is intended to 

reduce these collateral consequences.  

In order to assess the collateral consequences of BMS’s DPA, the number of employees, 

stock value and Fortune 500 corporate ranking are examined before and after the DPA. Because 

there are market and environmental factors that could also impact these measures of corporate 

health, the health and economic success of several of BMS’s comparable competitors are also 

examined during the same time period.  

Figure 5-1 shows the share prices at the close of the fiscal years 2002 through 2011 for 

BMS and three competitors – AstraZeneca, Eli Lilly, and Teva Pharmaceutical Industries 

Limited. Each of these companies is relatively similar in size and revenue to BMS, which in 

2011 generated $21.2 billion in revenue and employed approximately 27,000 people (Hoover’s 

Inc., 2012b). In 2011, AstraZeneca employed about 57,000 persons with revenue of $33.6 billion 

(Hoover’s Inc., 2012a). Eli Lilly had 38,000 employees with $24.3 billion in revenue (Hoover’s 
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Inc., 2012c) and Teva had about 46,000 employees and generated $18.3 billion in revenue 

(Hoover’s Inc., 2012d). 
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5-1.  Share prices for Bristol-Myers Squibb (BMS) and competitors at fiscal year close, 2002-

2011 [Annual share price data available from Hoover's Inc., 2012a, 2012b, 2012c, 

2012d.] 

 

  BMS shares closed lower at the end of 2005, the year the DPA was implemented, than 

they had in the previous year ($22.98 in 2005 compared to $25.62 in 2004) (Hoover’s, Inc., 

2012b). However, fiscal year 2006 closed with shares back up to $26.32 (Hoover’s Inc., 2012b). 

At the end of fiscal year 2008, the year after the DPA expired, BMS shares declined again to 

$23.25 (Hoover’s Inc., 2012b), but this decline is likely attributed more to the company’s other 

legal trouble surrounding the drug Plavix, than to the DPA.  Overall, in comparison to the other 

companies, BMS stock prices closed at a relatively stable level across the ten-year period. None 

of the other three companies displayed consistent trends in their stock prices to suggest that the 
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DPA was impacting BMS share prices over normal market trends. While, the analysis does not 

take into consideration any within year fluctuations, it appears that BMS shareholders did not 

take a long-term hit as a result of the DPA.  

 

Another indicator of the health and success of the corporation is their ranking among the 

Fortune 500 companies. Fortune 500 ranks U.S. companies according to their revenue minus 

excise taxes, and from 2000 through 2005, BMS was consistently in the top 100 of the Fortune 

500 companies, reaching as high as 78
th

 in 2000 (Fortune, 2000, 2001, 2002, 2003, 2004, 2005). 

In 2005, the year the DPA was implemented, BMS was ranked 93
rd

 out of all public and private 

companies in terms of revenue (Fortune, 2005). However, by 2007 when the DPA was 

terminated, BMS had dropped out of the top 100 to 129
th

 overall (Fortune, 2007). In 2012, BMS 

ranked 134
th

 overall and sixth among the 12 Fortune 500 pharmaceutical companies (Fortune, 

2012). This performance was not typical of all pharmaceutical companies. Eli Lilly, the only of 

the three comparable companies included in the Fortune 500 list,
1
 consistently increased in 

ranking during this time period, going from 170
th

 in 2000 to 152
nd

 in 2002 to 149
th

 in 2007 and 

up to 119
th

 place in 2012 (Fortune, 2000, 2002, 2007, 2012). 

While it appears that BMS’s corporate health began to decline after the DPA was 

implemented, the decline in revenue is strongly tied to the fact that from 2000 to 2002, BMS was 

falsely inflating their revenue through channel stuffing practices, and thus, falsely inflating their 

Fortune 500 ranking. Additionally, in 2006, the Canadian drug-maker, Apotex, was able to get 

around patent restrictions for Plavix and flood the market with a generic version of the drug for 

several weeks, a move which cost BMS more than $1 billion in sales (Hoover’s, Inc., 2012b). 

                                                 
1 AstraZeneca is primarily based in the United Kingdom and Teva is headquartered in Israel. Since neither company 

is US-based they are not eligible for inclusion in the Fortune 500 listing.  
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Both the inflated revenue in the early 2000s and the losses suffered from patent and legal 

problems related to Plavix compound the relationship BMS’s Fortune 500 ranking and the 

execution of the DPA. 

Finally, the question as to whether innocent employees lost their jobs due to the corporate 

DPA is also difficult to assess. The number of employees within a company is closely related to 

revenue and sales. Therefore, it is no surprise that BMS has done some down-sizing in recent 

years. In 2000 and 2001, BMS had more than 50,000 employees (Fortune, 2000, 2001), but by 

the end of 2002, after the channel surfing and false reporting activities had been disclosed, that 

number dropped to 46,000 (Fortune, 2002). At the end of 2005, the year the DPA was 

implemented, BMS had 43,000 employees (BMS, 2006) and by the end of the term of the 

agreement in 2007, that number dropped even more to 42,000 (BMS, 2008).  

From 2007 to the end of fiscal year 2011, the number of BMS employees was drastically 

reduced to 27,000. However, the loss of jobs cannot be attributed to the DPA. In the 2007 annual 

report to the SEC, BMS reported, “The Company [BMS] is implementing a comprehensive cost 

reduction program that includes workforce reductions and rationalization of some facilities. 

Specific productivity goals include reducing total headcount by approximately 10 percent 

between 2007 and 2010” (BMS, 2007: 29). The rationale behind the launch of the BMS 

Productivity Transformation Initiative (PTI) was unrelated to the 2005 corporate DPA. Instead, 

the PTI was implemented to improve the corporation’s ability to “meet the challenges of a 

changing business environment and to take advantage of the diverse opportunities of the 

marketplace” (BMS, 2008: 87). Thus, while there were some workforce reductions during the 

time the DPA was in place, the majority of reductions was unconnected to the punishment and 

likely would have taken place regardless of the type of sanctioning against the corporation.  
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Case Study Conclusion 

It is ultimately not possible to assess whether the DPA was more or less therapeutic for 

BMS and those touched by the corporation than formal criminal sanctions would have been. 

BMS was convicted of criminal charges after the DPA was implemented, which suggests that the 

DPA did not fully meet its goal of rehabilitating a corrupt corporate culture. However, whether 

formal criminal sanctions would have done a better job at preventing BMS from with-holding 

information in the Plavix cases is unknown. In terms of the collateral consequences of the DPA, 

the fact that the corporation remained relatively stable in terms of share prices, Fortune 500 

ranking, and number of employees during the time the DPA was in effect, suggests that the DPA 

was a therapeutic punishment option that did not cause undue harm to innocent employees and 

shareholders. Unfortunately, the long-term implications of the DPA for the well-being of the 

corporation and those associated with it, are difficult to assess because they are confounded by 

the subsequent criminal sanctions and other market forces.  

That said, there is reason to question whether the government would have been able to 

build a strong enough case against BMS to get a conviction had they moved forward with 

criminal charges rather than the DPA. In 2010, five years after they were first indicted for fraud 

and conspiracy related to the channel stuffing case, former BMS executives, Frederick Schiff and 

Richard Lane, were also offered deferred prosecution agreements. According to Schiff’s 

attorney, David Zornow, the offer of a DPA came after the government was unable demonstrate 

criminal wrongdoing (Corporate Crime Reporter, 2010). In 2008, the U.S. District Court in 

Newark, New Jersey put the case on hold, ruling that among other issues the prosecutors in the 

Schiff case had not followed proper legal procedure for introducing expert testimony (Voreacus, 

2010). In 2010, the U.S. Third Circuit Court of Appeals in Philadelphia upheld the District 
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Court’s ruling, stating that throughout the case, “the government has engaged in a game of 

musical chairs with the pursuit of changing legal theory” (Voreacus, 2010).  

In other words, after five grueling and taxing years of attempting to bring criminal charges 

against the individuals at the center of the BMS case, prosecutors ended up at the same place 

they were five years earlier with the corporation – offering a deferred prosecution agreement. 

This is not to say that Schiff’s and Lane’s and BMS’s actions did not harm the market and 

shareholders and that restitution and rehabilitation of the corporate culture were not justified and 

necessary, just that the burden of proof and the challenges of corporate prosecutions are often 

great. It suggests that by offering BMS a DPA from the beginning, at a minimum, US Attorney 

Christie avoided the loss of countless hours and money pursuing a case that, by its nature, may 

have been difficult to win.  
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CHAPTER 6 

EMPIRICAL ANALYSIS: DATA AND METHODOLOGY 

Current Focus 

To date, DPAs have not received the type of rigorous, empirical examination that one 

would expect and desire for a criminal justice policy in practice for over two decades. A report 

from the U.S. Government Accountability Office (GAO) in 2009 titled, Corporate Crime: DOJ 

Has Taken Steps to Better Track Its Use of Deferred and Non-Prosecution Agreements, but 

Should Evaluate Effectiveness, makes the point that the DOJ needs to develop performance 

measures that can be used to assess the effectiveness of DPAs – an assessment that is not 

currently undertaken. The academic community also has an obligation to contribute to the 

conversations and research on the positive and negative consequences of criminal justice policies 

pertaining to punishment and rehabilitation. While a number of legal scholars have debated the 

merits and constitutionality of various components of DPAs (see, for example, Couden, 2005; 

Duggin, 2008; Finder and McConnell, 2006; Garrett, 2007; Horowitz and Oliver, 2006; 

Weissmann, 2007) the criminology community has remained relatively quiet on this topic.  

This study presents the first systematic application of a criminological theory to the DOJ’s 

use of DPAs to punish corporate offenders.  Using the framework of the therapeutic 

jurisprudence perspective and hypotheses developed through the non-empirical analysis, the 

research will examine whether deferment is a therapeutic or anti-therapeutic punishment option 

for corporate offenders. The two hypotheses to be empirically tested are: Hypothesis 1. DPAs 

that contain clauses requiring cooperation without a waiver of employee rights, restitution to 

victims, a change in corporate structure, an improved compliance and ethics program, and the 

retention of an independent compliance monitor are the most therapeutic and are related to a 

reduced likelihood of corporate recidivism; and Hypothesis 2. Corporate offenders that entered 
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DPAs are more likely to be rehabilitated than corporate offenders that were formally sanctioned 

and as such, have a lower likelihood of recidivism.  

The therapeutic jurisprudence perspective helps to identify whether particular components 

of DPAs are likely to contribute to deferment being a therapeutic punishment option in which 

corporate offenders are deterred from future criminal behavior (or, at least, criminal behavior is 

not detected by legal officials) and collateral consequences are reduced.  Based on findings from 

the non-empirical analysis and as noted in Hypothesis 1, it is anticipated that the most 

therapeutic DPAs will include the following components: a strong emphasis on cooperation 

without requiring a corporation to waive attorney-client or work order protections; a requirement 

for some type of restitution; a requirement for a change in the corporate structure and 

management as well as improvements to corporate ethics and compliance programs; and a 

corporate compliance monitor. In general, the non-empirical analysis also suggests that DPAs 

should result in lower levels of recidivism than traditional criminal sanctions. Whether the 

corporation is rehabilitated is the most important measure of the therapeutic nature of the 

punishment because if the practice fails to prevent future offending to the same or better degree 

than criminal sanctions, it is fundamentally anti-therapeutic.  

Data 

One explanation for why similar assessments of DPAs have not been conducted within the 

criminological realm is that the DOJ does not currently have a central repository where DPAs are 

tracked and documented (see also, United States Government Accountability Office, 2009). In 

2009, the DOJ implemented a system to internally track new DPAs. However, the lack of official 

tracking and documentation during the first decade and a half of DPA use makes identification of 

all of the early agreements difficult. A Freedom of Information Act (FOIA) request was 

submitted to the DOJ in November of 2009, requesting that the Department provide copies of all 
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corporate DPAs valid from 1992 to 2009. The request was denied on grounds that the documents 

could only be provided if the request included the specific names, dates, and locations of the 

DPAs. This response corroborates the suggestion that the DOJ does not have a means of readily 

identifying all of the agreements that it has entered into over the years. 

Because of the lack of previously compiled data on DPAs, for the purpose of this research, 

a database was created from the text of all publically available DPAs initiated between 1992 and 

2009. Four primary sources were used to identify and ensure a complete enumeration of the 

DPAs that were commenced during this time period and also to verify key details of the DPAs. 

First, in a 2006 article published in the St. Louis University Law Journal, Lawrence Finder and 

Ryan McConnell detail the characteristics of 70 DPAs and NPAs drafted between 1994 and 

2006.  Their “Publicly available DOJ non-antitrust DPA and NPA matrix” describes elements of 

each agreement, including whether they contain provisions for a monitor, business reforms, 

privilege waivers, 6
th

 amendment waivers, and fines (Finder and McConnell, 2006: 36-39).  If an 

agreement contains any of these provisions, the authors provide brief descriptions of the 

provisions. For example, if a fine was included as part of a DPA, the fine amount and designated 

recipient are noted in the matrix. The authors also provide links to the online location of the 

majority of the 70 examined DPAs.  

Another source with a large compilation of DPAs and NPAs is the Corporate Crime 

Reporter, a legal newsletter, in its 24
th

 year of production, which focuses on corporate crime and 

corruption (available at www.corporatecrimereporter.com). An article written by the editor in 

2005 summarizes 34 of these agreements (17 NPAs, 17 DPAs) and also provides links to their 

online locations. Though the majority of cases detailed by the Corporate Crime Reporter match 

the information included in Finder and McConnell’s matrix, there are a few discrepancies 

http://www.corporatecrimereporter.com/
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between the two sources. Though Finder and McConnell purport to cover all non-antitrust DPAs 

and NPAs prior to 2006, there are two NPAs captured by the Corporate Crime Reporter that did 

not make it into the matrix; one between the U.S. Attorney for the Southern District of New 

York and the Tommy Hilfiger Group, and the other between the same U.S. Attorney’s office and 

Royal Dutch Petroleum Company and The Shell Transport and Trading Company (Shell Oil). 

Additionally, the Corporate Crime Reporter categorized the 2004 agreement between the DOJ 

and InVision Technologies as a DPA while Finder and McConnell’s matrix classifies it as an 

NPA.  

 The third source is the aforementioned 2009 GAO report on the need for evaluating the 

effectiveness of DPAs.  For the report, GAO officials collected data on all of the DPAs and 

NPAs negotiated by DOJ prosecutors from 1993 through the end of fiscal year 2009. To compile 

the list they relied on agreements provided by DOJ to the House Judiciary Committee in 2008, as 

well as independent web searches and press releases, the Corporate Crime Reporter and several 

other legal websites (Government Accountability Office, 2009: 5). The report provides a 

breakdown of the number of agreements entered into each year, as well as the division of DOJ or 

the U.S. Attorney’s Office initiating the agreement. It also compares the number of DPAs 

entered into from 2004 to 2009 with the total number of corporate criminal cases prosecuted by 

DOJ and the U.S. Attorneys during this time period. Unfortunately, though, the GAO report does 

not identify the corporate parties involved in the DPAs or provide any additional details about 

the nature of the DPAs and their provisions.  

The final source, the most comprehensive of the four, is a library collection of federal 

organization plea agreements developed by Professor Brandon Garrett and Jon Ashley from the 

University Of Virginia School Of Law (Garrett and Ashley, n.d.a). The collection is organized 
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by the name of the company that entered the plea agreement, the U.S. Attorney’s Office 

responsible for negotiating it, the month and year of the agreement, and whether it was a deferred 

or non- prosecution agreement. Each entry also contains links to the text of the plea agreement 

where available and also to any related press releases. With 257 companies identified as entering 

into prosecution agreements from 1992 to 2012, Garrett and Ashley’s compilation is by far the 

most complete database of corporate DPAs.  

While there are multiple sources to assist with the identification of all DPAs, no existing 

data source contains the detailed information about the content of the agreements necessary 

answer the empirical research questions. Therefore, prior to any assessment, a data file had to be 

developed specifically to address the questions at hand.   

Based on Garrett and Ashley’s library collection of agreement, the Department of Justice 

entered into 163 DPAs and NPAs with offending corporations across the country from 1992 

through 2009. This number takes into account unique agreements between a U.S. Attorney’s 

Office and an individual corporation. In some circumstances, an agreement was signed by both a 

parent company and the offending subsidiary, but if the agreements were identical, they were 

treated as one agreement. Of the 163 DPAs and NPAs, about 20 agreements were not publicly 

available or the text of the agreement was not accessible through any electronic sources. For a 

number of these unavailable agreements limited information about the agreement and could be 

obtained through press releases from the U.S. Attorneys’ Offices as well as Google news 

searches. 

 To create the data file used for the empirical assessment of the outcome of DPAs, attempts 

were made to locate all 163 NPAs and DPAs and, to the extent possible, collect details about the 

characteristic and components of these agreements, as well as information about the corporation 
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and the offense to code into SPSS. To ensure that the coding was accurate and elements of the 

DPAs were correctly identified, the data file was compared to the more limited data on DPAs 

complied in the GAO report tables (2009), and a spreadsheet containing details of DPAs drafted 

by Professors Garrett and Ashley (n.d.a). For example, the number of agreements contained in 

the data file and the U.S. Attorney’s Office involved in the agreement could be verified from the 

GAO report. The GAO report identified 152 agreements entered into from 2003 through 

September of 2009 and noted that the U.S. Attorney for the Southern District of New York had 

that most agreements during the period with 23. It was then confirmed that the data file 

contained 152 agreements during the period, plus an additional two NPAs that were sealed, and 

that the Southern District of New York was coded as the office responsible for 23 of these 

agreements. Similarly, the spreadsheet compiled by Professors Garrett and Ashley (n.d.a) could 

be used to verify information on whether the agreement was a DPA or an NPA; whether the 

agreement required a compliance monitor, a change to the corporation’s compliance and ethics 

program, pre-agreement remedial measures, or privilege waivers; fine and restitution amounts; 

and the length of the agreement. A sample of 20 corporations was randomly selected from the 

data file and checked against the data compiled by Garrett and Ashley to ensure that the 

agreements had been properly coded in terms of these key elements. The coding of the DPAs for 

the date file was also consistent with the information recorded by Garrett and Ashley (n.d.a). 

For each of the 163 corporations that entered a DPA from 1992 to 2009, additional data on 

any subsequent or prior criminal charges against the corporation were collected from federal 

court records using Courtlink from LexisNexis. Because corporations change names or may have 

parent or subsidiary companies that are not easily identifiable, the history of each corporation 

was examined using a Dunn & Bradstreet database, Hoover’s, which contains detailed 
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information on companies including their history, size, and affiliations. Court records for any 

parent or subsidiary companies of the original corporation were also searched and any criminal 

charges against these affiliated corporations were also included in the database.   

Additionally, in order to compare corporations that entered DPAs to corporations that were 

formally indicted and prosecuted, a sample of other criminally sanctioned corporate offenders 

was selected for each year. Because the goal was to match the two sets of corporations by the 

offenses committed, prior to beginning the selection, an assessment of the types of offenses 

committed by corporations with DPAs was conducted, by year, from 1992 to 2009. To then 

match the DPA corporations with corporations that were indicted and sanctioned, two sources 

were used: LexisNexis Courtlink and a database of Federal Organization Plea Agreements also 

compiled by Professor Brandon Garrett and Jon Ashley at the University of Virginia School of 

Law (Garrett and Ashley, n.d.b). In Courtlink, a search was conducted on all Federal District 

Court criminal cases for any litigants with the words, ‘Inc,’ ‘Corp,’ ‘Group,’ or ‘Company’ in 

their name for each year. The search returned lists of organizational defendants, the charges 

against them, and links to the related federal court docket and case disposition information. The 

plea agreement database, which provided data on federal corporate plea agreements entered into 

from 2000 and on, allowed for filtering the agreements by year and criminal charges in order to 

select a sample of corporations that committed similar offenses as the corporations that received 

DPAs.  

Using these two sources of data, formally sanctioned corporations with similar charges as 

the corporations that received DPAs each year were randomly selected and added to the 

database. The database contains a total of 128 criminally sanctioned corporations. For each year, 

the number of formally charged corporations matched the number of corporations that received 
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DPAs, up to a maximum of 25.
1
  The year 2007 was the only year in which the number of 

corporations with publicly available DPAs exceeded the number of formally charge corporations 

in the database (see Table 7-1 for detail on the number of corporations that received DPAs by 

year).  

For each corporation that was formally indicted and criminally sanctioned, information on 

the type and amount of the sanction was collected through case disposition documents. Data on 

prior and subsequent criminal charges were also collected for these corporations using the same 

approach used for collecting data on additional charges among DPA corporations. 

Hypothesis 1 Variables 

Dependent Variables 

In addition to the difficulty of identifying all of the DPAs, another challenge to the 

empirical analysis revolved around the measurement of the effectiveness and therapeutic nature 

of deferment as a corporate punishment option.  In the previously mentioned GAO report which 

recommended that the DOJ begin to measure the effectiveness of DPA, GAO suggested that 

effectiveness be measured by: 1. whether the company recidivated during and after the period of 

the agreement, and 2. whether the company successfully fulfilled the terms and requirements of 

the agreement.  To this suggestion, the DOJ countered in a written response published in the 

GAO report that it is not and cannot be in the business of tracking a company’s criminal record 

after the terms of the DPA are completed. Therefore, recidivism could only be defined by 

whether the company engaged in another criminal offense during the period of the agreement but 

not beyond. The DOJ further argued against the suggestion that recidivism be a measure of 

                                                 
1 The number of formally sanctioned corporations was capped at 25 due to the difficulties in identifying corporations 

with similar changes as the corporations that received DPAs. The capping was done to avoid including corporations 

that were formally sanctioned for very different types of offenses than the corporations with DPAs, which could 

impact the analyses. 
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effectiveness on the grounds that in a large corporation there is the possibility that another 

employee could commit an unrelated offense. This unrelated offense would suggest that the DPA 

was ineffective at preventing recidivism regardless of whether the DPA effectively deterred the 

corporation from committing the same offense for which it was originally punished.  

While the first argument explains why the DOJ does not currently measure the 

effectiveness of DPAs in the long term, the second argument does not provide a valid 

justification for not using recidivism as a measure of effectiveness. Prevailing research suggests 

that the climate in the workplace that encourages or discourages employees from engaging in 

malfeasance (Ferrell et al., 1998; Ford and Hess, 2007; Paine, 1994). If DPAs are effective at 

reforming the environment that facilitated the initial offending, they should have a similar impact 

on all type of offending. Moreover, among individual offenders, recidivism is not measured by 

whether the offender committed the same offense following sanctioning, but whether the 

offender committed any subsequent offense. There is nothing to suggest that recidivism should 

be measured differently for corporations than for individuals. In other words, the argument that 

recidivism should only be measured by whether the corporation commits the same offense does 

not hold much weight.  

Despite the DOJ’s resistance to assessing corporate recidivism post-DPA, the dependent 

variable for the analysis is a measure of whether or not the corporation was the subject of 

additional federal criminal action during or after the DPA was in effect. For the purpose of this 

analysis, whether a corporation recidivates is essential to determining whether the corporation 

was rehabilitated and the DPA was therapeutic or anti-therapeutic.  The therapeutic 

jurisprudence perspective is about considering the ability of one punishment option to 

rehabilitate the offender and the victims compared to another punishment option. By nature, 
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DPAs are therapeutic for victims and for society because they circumvent some of the more 

serious collateral consequences associated with criminal sanctions.  The question remains 

whether DPAs are also able to prevent of future offending, another important aspect of 

rehabilitation.   

The dependent variable is a dichotomous measure of whether the corporation, its parent 

company, or one of its subsidiaries was charged with a crime in a federal district court any time 

following the signing of the DPA (CRIMINAL).  Data on whether the corporation experienced 

any subsequent action were gathered from federal court records using the Lexis-Nexis Courtlink 

system. Courtlink allows for searching and accessing federal court dockets and filings by litigant 

name. Prior to searching for any corporate court records, the Dun and Bradstreet database, 

Hoover for Business, was used to identify whether the corporation had affiliated parent or 

subsidiary companies or operated under a different name at any point. Court record searches also 

included any affiliated companies or name changes where applicable, criminal actions taken 

against the parent company or a subsidiary company, are also accounted for in the analysis. 

For companies that entered a DPA in the early 1990s compared to the late 2000s there is a 

greater likelihood of recidivism simply on the basis of the longer time frame within which the 

corporation could have recidivated. For the assessment of the degree to which each of the 

components reduce the likelihood of recidivism, the year of the DPA will be taken into account 

in the analysis. In the assessment of whether DPAs result in an overall lower level of recidivism 

than criminal sanctions, year should not impact the analysis as the corporations with DPAs and 

the corporations with criminal sanctions are matched by year.  

Independent Variables 

The independent variables for the first part of the analysis pertain to the various elements 

of DPAs that were examined in the non-empirical analysis.  



 

131 

 

Compliance Monitor 

The first independent variable is a dichotomous measure of whether the terms of the DPA 

require that the corporation is assigned a compliance monitor (MONITOR). The variable is 

coded dichotomously such that a “1” means that the DPA required the corporation to retain an 

independent compliance monitor and a “0” means that it did not. 

Business Reforms and Compliance Programs 

The second series of independent variables relates to the types of court-required business 

reforms that were conditions of the agreement. Seven different types of business reforms are 

included as covariates in the model. The first measures whether the DPA included a statement 

regarding business reforms put into place prior to the DPA (REFORM). The second measures 

whether the agreement required the dismissal of any employees directly involved in the matter or 

the replacement of particular corporate executives (DISMISS). The third relates to a DPA 

requirement that the corporation create new leadership or oversight positions within the 

corporation (POSITION). The fourth business reform variable measures whether the DPA 

mandated additional job training requirements for employees (TRAIN). The fifth variable in the 

group pertains to a requirement that the corporation or the corporation’s leadership or board be 

restructured to provide greater accountability (RESTRUCTR) and finally, the sixth covariate of 

the group measures whether the DPA required a revision of policies related to a particular 

business transaction or a restriction on the ability to engage in a particular type of transaction 

(BUSREFORM). Each of these variables is coded dichotomously such that “1” means that the 

requirement was included in the DPA terms and “0” means that it was not included.  

Another covariate included in the analysis, COMPLY, measures whether the DPA requires 

the institution of or a change to the corporation’s compliance and ethics program. COMPLY is 

also a dichotomous variable and is coded so that “0’ means that the DPA includes no 
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requirements regarding the corporation’s compliance and ethics program and “1” means that it 

does include such a requirement.  

Monetary Penalties and Restitution 

The next set of independent variables measures whether a monetary fine or restitution 

payment is required by the DPA. The first variable, FINE, measures whether the terms of the 

DPA require the corporation to make any type of monetary payment, including a fine, forfeiture, 

or restitution. The second variable, RESTITUTION, measures whether the DPA required a 

restitution payment specifically. Both variables are coded dichotomously such that “0” means 

that the DPA did not contain a payment or a restitution requirement and “1” means that it did. 

Another variable, TOTALFINE, which measure the total monetary payment required by the 

DPA, is also included in the analysis but is used as a proxy measure of the seriousness of the 

offense and thus, is discussed in more detail in the section about the control variables.  

Voluntary Disclosure and Cooperation 

Cooperation is a central assumption of all DPAs. Therefore, there is not an independent 

variable included in the analysis to specifically measure whether the corporation has agreed to 

cooperate with prosecutors. However, there are four variables that relate to the extent of the 

corporation’s cooperation that will be assessed in the model. These variables are: INDIVCOOP, 

a measure of whether the DPA specifies that the corporation will use best efforts to ensure that 

individual employees provide information and testimony; DISCLOSURE, a measure of whether 

the corporation has agreed to voluntary disclosure of any future suspicious activity; and 

ATTYWAIVE and WORKWAIVE, which measure whether the DPA contains two of the more 

controversial components, a requirement to waive attorney-client privileges and/or a requirement 

to waive work product privileges. Each of these four variables are coded dichotomously such 
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that a “0” means that the requirement is not specified by the DPA and a “1” means that it is 

included in the terms of the agreement.  

Finally, the last of the key independent variables, TIMEFROMCRIME, is a measure of the 

number of months that elapsed between the estimated most recent date of the corporation’s 

criminal activity and the date of the signing of the DPA. The variable was computed by 

subtracting the end date of the prosecution’s period of interest noted in the corporation’s 

indictment or criminal information from the date on which the agreement was signed. Because 

the celerity with which a punishment follows a crime is indirectly related to cooperation and is 

presumed to be related to deterrence, the length of time that elapsed between the offense and the 

agreement is an important aspect of consideration in assessing the therapeutic nature of DPAs. 

Controls 

In addition to the key covariates that represent the major components of DPAs, the model 

also controls for the type of agreement – whether it was a DPA or an NPA (AGREETYPE); the 

number of months from the signing of the DPA to the current day to account for the fact that a 

corporation that entered a DPA in 2000 had more time to reoffend than a corporation that entered 

a DPA in 2009 (TIMEFROMDPA); and whether the corporation had any federal criminal 

charges prior to entering the DPA (PRIORCRIME). The coding of these variables is included in 

Table 7-5. 

As mentioned previously, the model also controls for the total monetary payment required 

by the agreement, which is included as a proxy for the seriousness of the offense (TOTALFINE). 

In general, under sentencing guidelines more serious offenses incur higher fines so the amount of 

the fine is a reasonable proxy for the severity of the offense. However, because DPAs are 

designed to consider the collateral consequences of punishment, a corporation may received a 

reduced fine on the grounds that requiring the maximum monetary payment would have 
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detrimental effects on innocent employees and shareholders. That said, TOTALFINE is arguably 

a more reasonable proxy for offense seriousness than other variables in the date file such as the 

type of offense, which could contain offenses resulting in a wide range of harms within the same 

category. 

Hypothesis 2 Variables 

Fewer variables are required for the model testing the second hypothesis that corporate 

offenders that entered DPAs are better rehabilitated, and thus, have a lower likelihood of 

recidivism than corporations that were prosecuted and criminally sanctioned. The model 

included one dependent and one independent variable and three control variables. The dependent 

variable is the same dependent variable as used in the model testing Hypothesis 1 (CRIMINAL). 

Again, CRIMINAL is a measure of whether the corporation, its parent company, or a subsidiary 

had a federal criminal charge subsequent to the DPA or criminal sanction of interest. Arguably, 

whether a corporation has been rehabilitated is the most important measure of the therapeutic 

nature of DPAs. If the use of DPAs results in higher rates of recidivism than formal criminal 

sanctions, the practice is fundamentally anti-therapeutic, regardless of the other collateral 

consequences 

. The key independent variable for the test of Hypothesis 2 is a measure of whether the 

case against the corporation was settled through a DPA or through a guilty verdict or judgment 

or a plea agreement (DISPOSITION). Finally, the three control variables also included in the 

model are TIMEFROMCRIME, TOTALFINE, and PRIORCRIME. The coding and distribution 

of these variables is shown in Table 7-10.  

Analytic Plan 

This research effort addresses two main questions. First, which components of DPAs are 

therapeutic in that they are related to a rehabilitated corporation (i.e. one that does not 
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recidivate)? Second, which punishment option results in a lower relative risk of recidivism:  

formal criminal sanctions or DPAs?  Given the dichotomous coding of the outcome variable in 

both questions – did the corporation recidivate or not – logistic regression is used to examine the 

relationship between the components of the punishment and the outcome.  The first logistic 

model will test the Hypothesis 1 predictions about the probability that a corporation will 

recidivate after entering into a DPA with certain components. The second logistic regression 

model will test the Hypothesis 2 assumption that DPAs are a more therapeutic punishment option 

than formal criminal sanctions and that corporations which entered a DPA have a lower 

likelihood of recidivism than corporations that were formally convicted in a federal criminal 

court.  
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CHAPTER 7 

EMPIRICAL ANALYSIS: FINDINGS 

General Descriptive Statistics 

From 1992 through 2009, the federal government entered into 163 deferred and non-

prosecution agreements with alleged corporate offenders. As shown in Table 7-1, the use of 

deferments for corporate offenders increased in recent years, with nearly 80% of the agreements 

instituted from 2005 through 2009. The peak year for corporate deferments was 2007, during 

which 42 agreements were signed.  

 

Table 7-1.  Number and availability of corporate non-prosecution and deferred prosecution 

agreements, by year, 1992-2009 

  
Number of agreements 

Total 

number Total number publicly available* Year  

Non-

prosecution 

Deferred 

prosecution 

1992 1 

 

0 

 

1 

 

0 

 

 

1993 2 

 

1 

 

3 

 

2 

 

 

1994 1 

 

1 

 

2 

 

2 

 

 

1995 1 

 

0 

 

1 

 

1 

 

 

1996 1 

 

1 

 

2 

 

1 

 

 

1998 1 

 

1 

 

2 

 

1 

 

 

1999 1 

 

0 

 

1 

 

1 

 

 

2000 1 

 

0 

 

1 

 

1 

 

 

2001 2 

 

1 

 

3 

 

2 

 

 

2002 2 

 

1 

 

3 

 

2 

 

 

2003 1 

 

4 

 

5 

 

5 

 

 

2004 4 

 

5 

 

9 

 

9 

 

 

2005 9 

 

6 

 

15 

 

14 

 

 

2006 13 

 

11 

 

24 

 

22 

 

 

2007 20 

 

22 

 

42 

 

40 

 

 

2008 17 

 

12 

 

29 

 

22 

 

 

2009 11 

 

9 

 

20 

 

18 

 

 

  Total 88   75   163   143    

*Of the 20 agreements that were sealed or otherwise unable to be located, one was a deferred 

prosecution agreement and the remainder were non-prosecution agreements.  
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The agreements were fairly evenly split between deferred prosecution, in which charges 

were filed but not pursued, and non-prosecution agreements, in which criminal charges were not 

formally filed. About 54% of the agreements did not involve the filing of any charges, while in 

46% charges were filed but further prosecution was deferred for the length of the agreement.  

Of the 163 agreements identified from the 1992 through 2009 period, the text of the 

agreement was publicly available for 143. While some details for the 20 sealed or otherwise 

unavailable agreements could often be pieced together from press releases and news articles the 

remainder of the analysis focuses on the 143 agreements for which complete information was 

available.
1
 

As shown in Table 7-2, the DOJ Criminal Division had primary responsibility for the 

drafting and monitoring of the largest proportion of DPAs entered into from 1993 through 2009. 

The Criminal Division handled a quarter of all DPAs, followed by the U.S. Attorney’s Office for 

the Southern District of New York, which administered 16% of the total DPAs, and the U.S. 

Attorney’s Office for Massachusetts, which was responsible for 8%.  

Of the 94 U.S. Attorneys’ Offices covering the United States and Puerto Rico, 33 offices 

entered into one or more corporate DPA from 1993 through 2009. Additionally, the DOJ 

Criminal Division, Antitrust Division, Tax Division, and Civil Rights Division each handled at 

least one DPA during the period. 

Table 7-3 provides a breakdown of the industries represented by the 143 corporations that 

entered into publicly available DPAs from 1993 through 2009. The classification of corporations 

is based on the standard North American Industry Classification System (NAICS). 

 

                                                 
1 Of the 20 sealed or unavailable agreements, 19 were NPAs. Two of the corporations (10%) had subsequent 

criminal charges. 
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Table 7-2.  U.S. Attorneys' offices and Department of Justice litigating divisions overseeing 

more than one deferred (DPA) or non-prosecution agreement (NPA) from 1992 

through 2009 

Office or division 

DPAs and NPAs administered 

Number Percent of total 

     Total 143 

 

100 %  

DOJ Criminal Division 36  25 

 

 

New York - Southern District 23  16 

 

 

Massachusetts 12  8 

 

 

New York - Eastern District 8  6 

 

 

New Jersey 7  5 

 

 

California - Central District 5  3 

 

 

Virginia - Western District 4  3 

 

 

California - Northern District 3  2 

 

 

DOJ Antitrust Division 3  2 

 

 

Texas - Southern District 3  2 

 

 

Connecticut 2  1 

 

 

Illinois - Southern District 2  1 

 

 

Mississippi - Southern District 2  1 

 

 

Missouri- Eastern District 2  1 

 

 

Florida - Northern District 2  1 

 

 

Alabama - Northern District 2  1 

 

 

Rhode Island 2  1 

 

 

Pennsylvania - Western District 2  1 

 

 

Georgia - Northern District 2  1 

 

 

District of Columbia 2  1 

 

 

New York - Northern District 2  1 

 

 

DOJ Tax Division 2  1 

 

 

     All additional offices 15   10    

 

Over a third of the corporations that entered into a DPA were from the manufacturing 

sector. Within manufacturing, about 43% of the DPAs (15% of the total DPAs) involved 

corporations that manufactured pharmaceuticals, medicines, and medical supplies. Nearly a 

quarter of the DPAs were entered into with financial services and insurance companies, and 10% 
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involved corporations that provide professional, scientific or technical services, including 

accounting and tax preparation, legal, and software support services.    

 

Table 7-3.  Industries represented by corporations that entered into deferred (DPA) and non-

prosecution (NPA) agreements from 1993 through 2009 

  

Corporations that entered 

into DPAs and NPAs  

Industry Number Percent of total 

 

Total 143 100 % 

Manufacturing 49 34 

 

 

Pharmaceutical and medicine manufacturing 21 15 

 

 

Transportation equipment manufacturing 7 5 

 

 

Food manufacturing 5 3 

 

 

Computer and electronics manufacturing 4 3 

 

 

Petroleum and coal products manufacturing 2 1 

 Finance and insurance 31 22  

Professional, scientific and technical services 14 10  

 

Accounting, tax preparation, bookkeeping and payroll services 5 3  

Mining, quarrying and oil and gas extraction 8 6  

Information 7 5  

Utilities 6 4  

Retail trade 6 4  

Arts, entertainment, and recreation 5 3  

Transportation and warehousing 4 3 

 Health care and social assistance 3 2 

 Construction 3 2 

 Administrative and support and waste management and 

remediation services 2 1 

 Wholesale trade 1 1 

 Real Estate and rental and leasing 1 1 

 Accommodation and food services 1 1 

 Educational services 1 1 

 Other services (except public administration) 1 1   
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Finally, the last table (Table 7-4) that provides a general overview of the characteristics of 

DPAs and the corporations that entered into them from 1993 through 2009 shows general 

categories of the alleged offenses for which the corporations were or would have been charged. 

The offense type categories are based on the nature of the offense rather than the actual offense 

charged, since for corporations that entered NPAs there were no formal charges filed. The three 

most common types of offenses, resulting in over half of the agreements during the period, were 

securities fraud, violations of the Foreign Anti-Corrupt Practices Act, and fraud against the 

government or government programs.  

 

Table 7-4.  Offenses committed by corporations that entered into deferred (DPA) or non-

prosecution (NPA) agreements from 1992 through 2009 

 

Number of agreements Percent 

of total Offense NPA DPA Total 

       Total 69 

 

74 

 

143 

 

100 % 

Securities fraud 18 

 

13 

 

31 

 

22 

 Violations of Foreign Anti-Corrupt Practices Act 14 

 

15 

 

29 

 

20 

 Fraud Against the government or government programs 6 

 

13 

 

19 

 

13 

 Facilitating money laundering or internet gambling 5 

 

8 

 

13 

 

9 

 Violations of anti-kickback statutes 7 

 

5 

 

12 

 

8 

 Other offenses* 5 

 

6 

 

11 

 

8 

 Labor and employment violations 5 

 

3 

 

8 

 

6 

 Violations of the Food, Drug, and Cosmetics Act 4 

 

2 

 

6 

 

4 

 Import and export violations 1 

 

4 

 

5 

 

3 

 Antitrust and anti-competitive conduct 4 

 

0 

 

4 

 

3 

 Environmental violations 0 

 

3 

 

3 

 

2 

 Health care fraud 0   2   2   1   

*Includes offenses such as mail and wire fraud, obstruction of justice, aiding and abetting, 

and other frauds. 

  

While most of the offenses were fairly evenly divided in terms of whether the corporation 

was offered a deferred or non-prosecution agreement, there are some notable exceptions. Among 

corporations that committed fraud against the government, the number that received a DPA was 
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more than double the number that entered into an NPA. A greater number of corporations that 

facilitated money laundering or failed to report suspicious monetary transactions entered into 

DPAs than NPAs. All four of the corporations that committed antitrust and entered into a 

prosecution agreement entered into non-prosecution agreements, while all three of the 

corporations that committed environmental violations entered into DPAs.  In general, the 

distributions may suggest that it is not the type of offense but the severity of the violation within 

each offense category or the willingness of the corporation to cooperate and accept responsibility 

that determines whether the corporation is offered a DPA or an NPA.  

Hypothesis 1 Findings 

To analyze a legal procedure or policy from the therapeutic jurisprudence perspective, the 

first step is to conduct a secondary data analysis of existing sources of information pertaining to 

the topic and develop hypotheses regarding the expected therapeutic or anti-therapeutic effects of 

the action based on this existing knowledge. The second step is then to empirically test these 

hypotheses. 

Two key hypotheses were derived from the non-empirical analysis and the remainder of 

Chapter 6 is dedicated to testing these hypotheses. The first hypothesis is centered on the role of 

separate components of the DPA on the therapeutic outcome of the punishment. Hypothesis 1 

predicts that deferred and non-prosecution agreements which contain clauses emphasizing 

cooperation without the waiver of employee protections, restitution to victims, business reforms, 

a strengthened compliance and ethics program, and the use of a compliance monitor will be most 

successful at rehabilitating corporations and preventing future offending.  

Table 7-5 presents the descriptive statistics for the dependent and independent variables 

included in the testing of Hypothesis 1. The key outcome variable is whether the corporation had 

subsequent criminal sanctions during the period of or following the DPA. Given the binary 
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nature of the dependent variable a logistic regression model is appropriate for testing Hypothesis 

1. As seen in Table 7-5, 16% of corporations (23 corporations) that received DPAs had 

recidivated from the time of their agreement through August of 2012.  

 

Table 7-5.  Descriptive statistics for variables included in the model testing hypothesis 1 

Variables Mean  Median Minimum Maximum 

Dependent variable 

    

 

Subsequent charges  0.16 0 0 1 

Independent variables 

    

 

Independent compliance monitor 0.33 0 0 1 

 

Reforms  

    

  

Prior reforms 0.38 1 0 1 

  

Dismissal of employees or executives 0.04 0 0 1 

  

Creation of new positions 0.15 0 0 1 

  

Reorganization of corporation 0.22 0 0 1 

  

Revision to or termination of specific business 

practice  0.43 0 0 1 

  

Training requirements 0.40 1 0 1 

 

Compliance and ethics 0.54 1 0 1 

 

Fine  

    

  

Any monetary payment required 0.77 1 0 1 

  

Restitution payment required 0.20 0 0 1 

 

Cooperation 

    

  

Encourage individual cooperation  0.81 1 0 1 

  

Disclosure of criminal activity 0.41 0 0 1 

  

Waiver of attorney-client protections 0.35 0 0 1 

  

Waiver of work product protections 0.34 0 0 1 

 

     Time from offense (in months) 35 34 3 108 

Controls 

    

 

Type of agreement (NPA=1; DPA=2) 1.52 2 1 2 

 

Time from agreement to August, 2012 (months) 75 65 32 228 

  Prior federal criminal record* 0.05 0 0 1 

 Total monetary payment required (thousands) $48,171 $2,500 $0 $780,000 

Note: Unless otherwise specified variables are dichotomous and coded such that 'Yes=1.' 

 *Prior criminal record does not include any criminal records associated with parent or subsidiary 

companies. 
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The independent variables included in the model, reflect the components of DPAs that 

were examined in the non-empirical analysis. In addition to these covariates, four controls are 

also introduced into the analysis: the type of agreement (DPA or NPA); the number of months 

from the time the agreement was signed to the present time, in order to control for the amount of 

time during which the corporation could have had a subsequent offense; whether the corporation 

had a prior criminal record; and the total monetary payment required by the terms of the 

agreement, which is treated as a proxy measure for the severity of the corporation’s offense. 

Before running the logistic regression model to test Hypothesis 1, a basic crosstab analysis 

was used to examine the percentage of agreements that contained the DPA components of 

interest among the corporations with a subsequent criminal charge. While the crosstabs are not 

informative about the strength or significance of the relationship between the outcome measure 

and the covariates, the analysis does provide a general sense of the direction of the relationship. 

For example, because the findings from the non-empirical analysis suggested that the presence of 

a compliance monitor would result in a therapeutic outcome, it would be expected that a low 

percentage of corporations that recidivated had a compliance monitor requirement in the DPA. In 

contrast, Table 7-6 shows that more than half (57%) of the corporations that recidivated had a 

compliance monitor in place throughout the term of agreement. Among the recidivating 

corporations, the majority of DPAs also included consideration of reforms initiated prior to the 

agreement (52%), a monetary payment requirement (57%), a requirement that the corporation 

use best efforts to encourage individual employees to participate in the government’s 

investigation (96%), and a requirement that any subsequent criminal activity be disclosed to the 

U.S. Attorney (96%). These findings suggest that some of the components of DPAs that were 

expected to be related to a therapeutic outcome may have had the opposite effect instead.  The 
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inclusion of the covariates in a logistic regression model will clarify the significance of the 

relationship between the components of DPAs and the therapeutic or anti-therapeutic outcome of 

DPAs and allow for an assessment of the odds that a corporation will recidivate given that a 

particular requirement was included in the terms of the DPA.   

 

Table 7-6.  Components included in the deferred (DPA) and non-prosecution (NPA) 

agreements of corporations which had subsequent criminal sanctions following the 

agreement 

Agreement components  

Percent of recidivating 

corporations 

Independent compliance monitor 57 %  

Business reforms 

  

 

 

Consideration of reforms already initiated 52 %  

 

Dismissal of employees or executives 4 

 

 

 

Creation of new oversight positions 35 

 

 

 

Reorganization of corporation 22 

 

 

 

Revision to or termination of business practice  35 

 

 

 

Training requirements 40 

 

 

Compliance program reforms 48 %  

Fines  

  

 

 

Any monetary payment required 57 %  

 

Restitution payment required 13 

 

 

Cooperation 

  

 

 

Encouragement of individual cooperation  96 %  

 

Disclosure of subsequent criminal activity 52 

 

 

 

Waiver of attorney-client protections 49 

 

 

 

Waiver of work product protections 44 

 

 

No formal criminal charges filed (NPA) 44 %  

Prior criminal record 9 %  

 

Again, because the dependent variable is a dichotomous measure of whether or not the 

corporation had subsequent criminal charges, a binary logistic regression model was selected for 

the test of Hypothesis 1. A logistic regression model is appropriate because the model allows for 

a combination of categorical and continuous independent variables, does not require that the 
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dependent variable be normally distributed, and does not assume a linear relationship between 

the dependent and independent variables. 

To ensure that multicollinearity was not a problem for the model, the Variance Inflation 

Factor (VIF) and the tolerance value were examined. The VIF revealed that the variables 

measuring the waiver of attorney-client protections and the waiver of work product protections 

were, in fact, highly correlated. This finding makes sense in light of the fact that a corporation is 

not likely to agree to waive some protections but not others, and thus, the variable measuring 

whether the corporation was expected to waive work product protections was removed from the 

model. The removal of the variable does not substantially impact the model, as the correlation 

between the two variables suggests that the measure of whether attorney-client protections were 

waived is reflective of whether protections in general were waived as a term of the DPA. Once 

the work product protection variable was removed, the tolerance values and VIF values for each 

of the variables were close to one, suggesting that multicollinearity would not be an issue in the 

model. 

Again, the first model regressed key components of DPAs on a measure of whether the 

corporation was rehabilitated, to assess the therapeutic or anti-therapeutic nature of these 

components. Covariates were initially entered into the model in six blocks, with the last block 

including the four control variables. None of the control variables attained significance in the 

model and the likelihood ratio test suggested that the inclusion of the control variables did not 

result in a statistically significant improvement in model fit. Therefore, these four variables were 

left out of the final model. With the exclusion of the control variables the Hosmer-Lemeshow 

goodness of fit test (p=0.945) suggests that the overall fit of the model is good.  
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Table 7-7 presents the findings from the logistic regression predicting the likelihood that a 

corporation will recidivate given certain terms and requirements in the DPA. All of the 

covariates, with the exception of the variables measuring privilege waivers and the number of 

months from offense to agreement, were expected to be negatively related to recidivism. 

However, of the five components of DPAs significantly related to the corporation receiving 

subsequent criminal charges, only two of the terms were in the expected negative direction. The 

requirements that a corporation retain an independent compliance monitor and that the 

corporation create a new leadership or oversight position were both positively and significantly 

related to corporate recidivism at the p<.05 level. The odds that a corporation will reoffend 

increase by a factor of 6.5 or 550% when the DPA includes a monitor and by a factor of 8.1 or 

710% when the DPA requires the creation of a new leadership position. Likewise, the DPA 

requirement that the corporation use its best efforts to encourage individual employee 

cooperation in the investigation was related to an increased likelihood of corporate recidivism at 

the p <.1 level.  

On the other hand, DPA requirements that the corporation institute or improve on an 

existing compliance and ethics program and that the corporation pay a monetary penalty were 

negatively related to reoffending at the p<.1 level. Interestingly, although it was anticipated that 

restitution payments, above and beyond other types of monetary payments, like fines or 

forfeiture, would have therapeutic effects, the requirement of a restitution payment did not obtain 

significance in the model.  

Taken together these findings may suggest that if monetary fines and an improved 

compliance program are the only components of DPAs related to a therapeutic outcome, that 

DPAs may not, in fact, be desirable over filing formal criminal charges and forcing the 
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corporation to accept a plea bargain or go to trial. The test of Hypothesis 2 will clarify whether 

DPAs are in fact more likely to result in a therapeutic outcome than formal criminal sanctions. 

Table 7-7.  Results of logistic regression predicting likelihood that a corporation which 

received a deferred or nonprosecution agreement will recidivate given the terms 

of the agreement 

Variable  Coefficient (S.E.) Odds ratio 
 

Monitor 1.866 (.87) ** 6.460 

 

 

Business reforms 

    

 

 

Prior reforms 0.507 (.59) 

 

1.660 

 

 

 

Employees dismissed -1.858 (1.39) 

 

0.156 

 

 

 

New position created 2.092 (.95) ** 8.102 

 

 

 

Reorganized corporation .680 (.957) 

 

1.973 

 

 

 

Change to business practice -.817 (.863) 

 

.442 

 

 

 

Training  -.563 (1.08) 

 

.570 

 

 

Compliance and ethics program -1.535 (.91) * .215 

 

 

Monetary payment 

    

 

 

Fine -1.048 (.62) * .350 

 

 

 

Restitution -.379 (.81) 

 

.685 

 

 

Cooperation 
    

 

 

Individual cooperation 2.293 (1.20) * 9.902 

 

 

 

Disclosure .317 (.61) 

 

1.372 

 

 

 

Waiver of attorney-client protections .228 (.673) 

 

1.257 

 

 

 

Months from offense to DPA .021 (.02) 

 

1.021 

 

 

Intercept -1.652        

**p<.05, *p<.1  

  

Hypothesis 2 Findings 

In addition to the 143 corporate DPAs included in the analysis, data were also collected on 

a sample of 128 corporations that received formal criminal sanctions through a guilty verdict or 

plea agreement in U.S. District Courts from 1993 to 2009. The sample of sanctioned 

corporations was selected to match the offenses committed by DPA corporations. The matching 

was done in order to narrow the differences between the two sets of offenders for the test the 

second hypothesis that DPAs are a more therapeutic punishment option than criminal sanctions. 



 

148 

 

Table 7-8 shows the offenses committed by the corporations with DPAs and the criminally 

sanctioned corporations, by the year the agreement was entered or the case disposed. For several 

reasons it was not possible to perfectly match the offenses within each year. Part of the difficulty 

with matching stemmed from a lack of available information about the nature of the offense for 

the corporations sanctioned before 2005. While the text of a DPA typically contains a statement 

of facts with intricate details about the offense, the closest such document for a criminally 

sanctioned corporation is a criminal information or indictment, and these case documents were 

not consistently available electronically prior to 2005. When the criminal information or 

indictment could not be located, the primary source information about the offense was the actual 

criminal charges, and these charges often fall under broad statutes. Therefore, 38 of the 

sanctioned corporations were classified as ‘other offenses’ because the corporations were 

charged with generic violations such as mail and wire fraud, false claims and statements, or 

fraud.  

Difficulties in matching the corporations also stemmed from the types of offenses disposed 

through DPAs rather than criminal sanctions. For example, of the 39 corporations identified as 

having violated the Foreign Anti-Corrupt Practices Act (FCPA) from 2004 to 2009, 29 entered 

into DPAs, while 10 were formally indicted and sanctioned. It is unknown whether the 10 

corporations that received criminal sanctions were offered a DPA option but chose not to accept 

the terms of the agreement or whether they were not given the option of a deferment. Regardless, 

since only a quarter of corporations with FCPA violations received formal criminal sanctions, it 

was not possible to match all DPA corporation with FCPA violations to corporations that were 

criminally sanctioned for the same offenses.  
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While there are some differences in the offenses committed by the corporations that 

entered DPAs and the sample of sanctioned corporations, in general the offenses were fairly 

evenly matched, particularly when the entire period is considered rather than each individual 

year. The next question, then, is how different or similar were the punishments administered 

through the two case outcomes.  

 

Table 7-8.  Comparison of the offenses committed by corporations receiving deferred or non- 

prosecution agreements and formal criminal sanctions, by year 

 

Prosecution agreement 

 

Criminal sanction  

Year Number Offense (number )   Number Offense 

1993 2 

 

Import and export violations 

(1); Fraud against the 

government (1) 

 

2 

 

Import and export violations (1); 

Other offenses- fraud (1) 

1994 2 

 

Securities fraud (1); Anti-

kickback violations (1) 

 

2 

 

Fraud against the government  

(1); Other - mail fraud (1) 

1995 1 

 

Securities fraud (1) 

 

1 

 

Fraud against the government (1) 

1996 1 

 

Securities fraud (1) 

 

1 

 

Fraud against the government (1) 

1998 1 

 

Environmental violations (1) 

 

1 

 

Environmental violations (1) 

1999 1 

 

Securities fraud (1) 

 

1 

 

Other offenses - mail fraud (1) 

2000 1 

 

Securities fraud (1) 

 

1 

 

Securities fraud (1) 

2001 2 

 

Securities fraud (1); Other 

offenses (1) 

 

2 

 

Securities fraud (1); Fraud against 

the government 

2002 2 

 

Labor violations (1); Fraud 

against the government (1) 

 

2 

 

Labor violations (1); Fraud 

against the government (1) 

2003 5 

 

Securities fraud (3); Money 

laundering (1); Fraud against 

the government (1) 

 

5 

 

Money laundering (1); Antitrust 

(1); Fraud against the government 

(1); Other offenses - false claims 

and falsification of records (2) 

2004 9 

 

Securities fraud (5); Money 

laundering (1); FCPA 

violations (1); Other offenses 

(2) 

 

9 

 

Money laundering (1); 

Environmental violations (1); 

FCPA violations (1); Other 

offenses - aiding and abetting, 

false claims, obstruction of 

justice (6) 
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Table 7-8. Continued 

 

Prosecution agreement 

 

Criminal Sanction 

Year Number Offense (number) 

 

Number Offense (number) 

2005 14 

 

Securities fraud (5); Anti-

kickback violations (1); 

Money laundering (1); Fraud 

against the government (3); 

FCPA violations (2); Health 

care fraud (1); Other offenses 

(1) 

 

14 

 

Securities fraud (2); Money 

laundering (1); FDCA violations 

(1); Fraud against the government 

(4); FCPA violations (1); Health 

care fraud (1); Other offenses - 

mail/wire fraud, aiding and 

abetting, false claims (4) 

2006 22 

 

Securities fraud (6); Labor 

violations (1); Money 

Laundering (1); Antitrust (3); 

Environmental violations (1); 

FDCA violations (2); Fraud 

against the government (5); 

FCPA violations (2); Other 

offenses (1) 

 

22 

 

Securities fraud (1); Labor 

violations (1); Antitrust (5); 

Environmental violations (1); 

FDCA violations (1); Fraud 

against the government (4); 

FCPA violations (1); Other 

offenses - wire fraud, false 

statements (8) 

2007* 40 

 

Import and export violations 

(2); Securities fraud (4); Anti-

kickback violations (8); 

Money laundering (4); 

Antitrust (1); FDCA 

violations (3); Fraud against 

the government (5); FCPA 

violations (10); Other 

offenses (3) 

 

25 

 

Import and export violations (3); 

Money laundering (1); Antitrust 

(2); Environmental violations (1); 

FDCA violations (3); Fraud 

against the government (3); 

Health care fraud (3); Other 

offenses - mail fraud, false 

statements (9) 

2008 22 

 

Securities fraud (2); Labor 

violations (3); Anti-kickback 

violations (1); Money 

laundering (3); Environmental 

violations (1); Fraud against 

the government (1); FCPA 

violations (9); Other offenses 

(2) 

 

22 

 

Securities fraud (1); Labor 

violations (2); Anti-kickback 

violations (2); Money laundering 

(2); Environmental violations (3); 

Fraud against the government (4); 

FCPA violations (4); Other 

offenses - mail fraud, false claims 

(4) 

2009 18   

Import and export violations 

(2); Labor violations (3); 

Anti-kickback violations (1); 

Money laundering (2); FDCA 

violations (1); Fraud against 

the government (2); FCPA 

violations (5); Health care 

fraud (1); Other offenses (1)   18   

Import and export violations (1); 

Labor violations (2); Money 

laundering (1); FDCA violations 

(3); Fraud against the government 

(3); FCPA violations (3); Health 

care fraud (3); Other offenses - 

fraud, false statements (2) 

*The number of corporations with DPAs versus the number with criminal sanctions differs in 2007 due to a 

cap on the number of corporations with formal criminal sanctions included in the file each year. The number 

of corporations with criminal sanctions was capped at 25 to avoid including corporations with drastically 

different charges from the corporations with DPAs. 
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Despite the fact that the nature of the two types of disposition is quite different, they do 

share some commonalities that can serve as a basis for comparison. For example, the testing of 

Hypothesis 1 revealed that the majority of DPAs (77%) included a monetary payment 

requirement. Comparisons can be thus made between the percentage of sanctioned corporations 

and the percentage of DPA corporations that paid a monetary penalty or restitution, as well as the 

amount of the average monetary payment paid by each group. Because proponents of DPAs also 

argue that these agreements are beneficial for reducing the time and resources required to 

successfully prosecute a corporate case (see, for example, Corporate Crime Reporter, 2005), 

another area for comparison is the length of time from the most recent date of offending to the 

disposition of the case through a DPA versus a guilty judgment, verdict, or plea agreement. 

Finally, because a corporation’s prior criminal record is a factor for consideration in the 

prosecutor’s decision to offer a DPA (Holder, 1999), it is also expected that a greater percentage 

of corporations with criminal sanctions will have a prior criminal record.  

Table 7-9 shows the comparison of the punishments and punishment outcomes among 

corporations that entered into DPAs and corporations that were formally sanctioned. Not 

surprisingly, a greater percentage of the sample of criminally sanctioned corporations paid 

monetary fines and restitution than the corporations with DPAs. Surprisingly, though, the 

corporations that entered DPAs paid stiffer penalties on average than the criminally sanctioned 

corporations. This may be reflective of a disparity between the two groups in terms of the 

severity of the offense committed or in terms of the size of the corporation and the ability to pay. 

It also serves to demonstrate one of the points made about DPAs, which is that, in practice, 

“cooperation—even extraordinary cooperation—does not mean lenient or more lenient 

treatment” (Warin and Boutros, 2007:124). 
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Table 7-9.  Comparison of punishment, prior criminal record, length of time from offense 

until disposition, and recidivism among corporations that received deferred and 

non- prosecution agreements and formal criminal sanctions 

    Prosecution agreement Criminal sanctions 

Percent with monetary payment requirement 77 % 98 % 

 

Fine, forfeiture, special assessment 67 

 

91 

 

 

Restitution 20 

 

30 

 Average monetary payment required 

(thousands) $48,171  

 

$18,022  

 
Percent on probation 100 % 62 % 

Percent with prior criminal record 10 % 5 % 

Average time from offense to disposition 

(months) 35 

 

40 * 

Percent with subsequent criminal sanctions 16 % 16 % 

*Information on the most recent offense date was not available for 9% of corporations. 

 

Since a DPA is a form of corporate probation, 100% of the corporations that entered DPAs 

were on probation as a term of the punishment. However, the majority of corporations that were 

criminally prosecuted were also put on probation for a period of time.  

Contrary to expectation, 9% of the corporations with a DPA had a prior criminal record, 

compared to 5% of the criminally sanctioned corporations. On the other hand, as expected, 

corporations that were formally prosecuted waited an average of 40 months from the offense to 

the disposition of the case, while the time from the offense to the signing of a DPA was 35 

months on average.  

Finally, and most importantly in terms of the test of Hypothesis 2, there was no difference 

in the percentage of corporations with subsequent criminal charges among those that entered a 

DPA and those that were formally indicted and prosecuted. Across the board, 16% of the 

corporations in the analysis reoffended at some point during the time from the case disposition 

through August of 2012. This finding does not provide initial support for Hypothesis 2 and the 

idea that DPAs are a more therapeutic punishment option than other criminal sanctions in terms 
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of doing a better job of rehabilitating corporations. The final test, however, is the second logistic 

regression analysis.  

Table 7-10 presents the descriptive statistics for the dependent and independent variables 

included in the logistic regression analysis of Hypothesis 2. Again, Hypothesis 2 predicts that 

offending corporations that entered into DPAs rather than being criminally charged and 

sanctioned will have a lower likelihood of committing a subsequent criminal offense due to the 

therapeutic and rehabilitative nature of DPAs. As in the first model, the dependent variable is a 

measure of whether the corporation had subsequent criminal charges following the case 

disposition. As expected from Table 7-9 and the prior comparison of corporations with DPAs 

and criminal sanctions, despite the addition of the 128 sanctioned corporations to the sample, the 

mean of the dependent variable was unchanged from the first regression model.   

The independent variable for the testing of Hypothesis 2 is a measure of case disposition; 

in other words, whether the corporation entered into a DPA or was criminally sanctioned. In 

addition to the independent variable, the model also controls for the length of time from the 

offense to the disposition, the total monetary payment required by the corporation, which serves 

as a proxy measure of the severity of the offense, and whether the corporation had prior criminal 

charges. To reduce the number of small cells in the model, the variables measuring total 

monetary payment and the time from the offense to the case disposition were collapsed into 

categorical variables.  

Prior to running the binary logistic regression analysis to test Hypothesis 2, the variables 

were again checked for multicollinearity. The tolerance factor and VIF were both close to one, 

suggesting that multicollinearity should not be a problem for the model.  
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Table 7-10.  Descriptive statistics for variables included in the model testing Hypothesis 2 

Variables Mean  Median Minimum Maximum 

Dependent variable 

    

 

Subsequent charges 0.16 0 0 1 

Independent variable 

    

 

Disposition (0=sanctions; 1=DPA/NPA) 0.53 1 0 1 

Controls 

    

 

Time from offense to disposition (1=12 

months or less; 2=13 through 36 months; 

3=37 months or more) 2.37 2 1 3 

 

Total monetary payment (0=$0; 1=$250,000 

or less; 2=$250,001-$2.5 million; 3=more 

than $2.5 million) 1.93 2 0 3  

  Prior criminal record 0.07 0 0 1 

Note: Unless otherwise specified variables are dichotomous and coded such that 'Yes=1.' 

 

The covariates were entered into the model in two blocks, with the independent variable 

entered first, followed by the three control variables. Because the logistic regression model does 

a listwise deletion of any variables with missing values, the model removed the 11 variables with 

missing data on the time from the offense to disposition, giving an N of 260. Unfortunately, the 

Hosmer-Lemeshow test can only be used if there are three or more groups, so it was not an 

appropriate measure of goodness-of-fit for the second model. However, the chi-square test of the 

second model resulted in a p-value of .009, suggesting that the full model is at least statistically 

significant.  

As shown in Table 7-11, the independent variable measuring whether the corporation 

entered into a DPA or was formally sanctioned did not attain significance in the model and the 

null hypothesis could not be rejected. In other words, contrary to expectations, the logistic 

regression analysis of Hypothesis 2 found no difference in the likelihood recidivism, regardless 

of the disposition of the case.  
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Table 7-11.  Results of logistic regression predicting the likelihood of corporate recidivism 

given the disposition of the case (deferred prosecution agreement versus criminal 

sanctions) 

Variable  Coefficient (S.E.) Odds ratio 

Disposition -.421 (.427) 

 

0.657 

 Controls 

    

 

Total fine ($0) 

    

 

Total fine ($250,000 or less) -1.769 (.80) ** 0.171 

 

 

Total fine ($250,001- $2.5 million) -1.263 (.60) ** 0.283 

 

 

Total fine (more than $2.5 million) -.416 (.47) 

 

0.660 

 

 

Time from offense to disposition (12 months or less) 

    

 

Time from offense to disposition (13-36 months) -.886 (.56) 

 

0.412 

 

 

Time from offense to disposition (37 months or more) -.404 (.51) 

 

0.667 

 

 

Prior criminal record 1.271 (.52) ** 3.563 

 Intercept -1.675       

**p<.05 

     

There were however, two covariates that emerged as significantly related to corporate 

recidivism. First, prior criminal record was positively and significantly related to recidivism. The 

odds that a corporation will reoffend increase by a factor of 3.6 or 260% if the corporation has a 

prior criminal record. 

The amount of the fine was also significantly related to corporate recidivism on two levels. 

Compared to no fine, fines of $250,000 or less and between $250,001 and $2.5 million were 

negatively related to recidivism. In other words, up to a certain amount fines are related to a 

reduced likelihood of corporate recidivism. Fine amounts above $2.5 million, however, had no 

impact on whether the corporation had subsequent criminal sanctions. This finding appears to 

support the notion that fines have deterrent value only if they are set at a level at which the 

corporation can afford to pay, while still exceeding the monetary gains that could be generated 

through the criminal offense (Coffee, 1981). Presumable the higher fines were levied against 

corporations that could afford to pay higher amounts and also gained more from the criminal 

offense. 
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CHAPTER 8 

CONCLUSIONS, LIMITATIONS, AND FUTURE RESEARCH 

Discussion and Conclusion 

This study endeavored to accomplish two major objectives. The first objective was to 

apply the therapeutic jurisprudence perspective to an area of criminal justice policy where it had 

not been previously applied. While the therapeutic jurisprudence perspective has continued to be 

largely associated with mental health law, Professors Wexler and Winick, who are credited with 

the development of the perspective, have encouraged its broader application, including to areas 

such as corporate crime law (Wexler, 1995; Winick, 1997). Professor Wexler noted that if 

therapeutic consequences could be identified in areas such as corporate crime policy, where they 

were least expected, these consequences would have major implications and relevance (Wexler, 

1995). Thus, the study endeavored to apply the perspective to the DOJ’s use of deferred 

prosecution agreements for corporate offenders in the hopes of identifying a corporate crime 

policy with therapeutic consequences.  

The second objective was to gain a better understanding of the DOJ’s use of DPAs for 

corporate offenders, using the therapeutic jurisprudence perspective as the lens through which to 

examine the practice. Over the past two decades the DOJ has been steadily increasing the use of 

DPAs to handle corporate offenders. However, despite the fact that corporate offending and the 

potential collateral consequences of corporate sanctions can have detrimental effects on the 

economy and our society as a whole, this policy shift has largely escaped the attention of the 

criminological community. Limited research, primarily centered in the legal field, has considered 

specific issues pertaining to the administration of DPAs, such as the scope of prosecutorial 

discretion and the constitutionality of certain aspects of cooperation. However, no known studies 
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to date have considered the totality of DPAs and whether they are a favorable alternative to 

formal criminal indictment and prosecution.  

This lack of existing research as well as the underlying ideas behind DPAs made this 

practice an ideal candidate for examination from the therapeutic jurisprudence perspective. First, 

the use of DPAs began increasing out of recognition that formal criminal sanctions against 

corporations could have serious collateral consequences for innocent employees, shareholders, 

and customers. Thus, DPAs developed as an approach to punishment designed to alleviate some 

of the negative or anti-therapeutic consequences associated with traditional practices. Moreover, 

since not much is known about the actual use of DPAs, the therapeutic jurisprudence perspective 

provided a useful framework, beginning with a non-empirical analysis phase that allowed for the 

systematic formation of hypotheses on the therapeutic and anti-therapeutic consequences of the 

policy. The non-empirical analysis phase was then followed with a testing phase, in which the 

hypotheses were empirically tested.  

The non-empirical analysis examined several major components of DPAs, including 

requirements pertaining to voluntary disclosure and cooperation, the retention of an independent 

compliance monitor, monetary fines and restitution, and business reforms and improved 

compliance and ethics programs. These components were examined in the context of existing 

research in related areas and what the research suggested about the expected therapeutic and anti-

therapeutic consequences of each component and DPAs as a whole. For example, the assessment 

of the use of monetary fines and restitution was grounded in existing research pertaining to the 

use of fines and restitution payments for other types of offenders, as well as research on rational 

choice and corporate offending. 
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From the non-empirical analysis, two hypotheses were developed about the therapeutic 

consequence of using DPAs for corporate offenders. The therapeutic consequence of interest for 

the empirical analysis was corporate rehabilitation, measured by whether the corporation had 

subsequent criminal charges following the signing of the DPA. While there are other 

consequences of corporate punishments that are relevant for determining the therapeutic nature 

of the punishment, the case study analysis of the Bristol Myers Squibb DPA confirmed that 

recidivism can be more reliably measured than other collateral consequences of DPAs and 

highlighted that point that if the use of DPAs does not result in the same or lower rates of 

recidivism than formal criminal sanctions, the practice is fundamentally anti-therapeutic, 

regardless of other outcomes of the punishment.  

Hypothesis 1 then predicted that the most therapeutic DPAs were those that contained 

clauses requiring cooperation without a waiver of employee rights, restitution to victims, a 

change in corporate structure, an improved compliance and ethics program, and the retention of 

an independent compliance monitor and that these components would be related to a reduced 

likelihood of reoffending. Hypothesis 2 predicted that corporate offenders which entered DPAs 

were more likely to be rehabilitated than corporate offenders that were formally indicted and 

sanctioned, and as such, would have a lower likelihood of recidivism.  

Unfortunately, neither of the two hypotheses was supported by the empirical analyses. The 

results of the analysis of Hypothesis 1 suggested instead that the requirement that the corporation 

retain an independent compliance monitor, the business reform requirement that the corporation 

create new leadership positions, and the requirement that the corporation encourage individual 

employees to cooperate with the U.S. Attorney’s Office were related to a likelihood of 

reoffending. Since critics of DPAs have argued that the use of compliance monitors represents 
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government intrusion into a corporation by people with limited business experience (Spivack and 

Raman, 2008), it may be the case that instead of the monitor providing positive assistance with 

the carrying out of the terms of the agreement, those within the corporation resent the presence 

of the monitor and perceive the requirement to be so unfair that the legitimacy afforded the 

punishment is reduced, as is the ability of the punishment to be rehabilitative (Braithwaite, 1989; 

Makkai and Braithwaite, 1994; Tyler, 2006). The finding that new leadership positions were 

positively related to recidivism suggests that corporations are creating these new positions but 

filling them with managers who continue to reinforce the cultural norms that facilitated the 

offending in the first place. Since managers are largely responsible for the ethical climate within 

a corporation (Hollinger and Clark, 1982, 1983), the creation of new leadership positions appears 

to be strengthening rather than correcting a negative corporate culture. Likewise, the finding that 

encouraging individual cooperation was related to reoffending may suggest that the individual 

employees cooperate with the law when required by management, but when managerial 

requirements related to law abiding and cooperation are relaxed, employees return to the same 

deviant behaviors. On the other hand, it may also be the case that cooperation opens up lines of 

communication that had not previously existed between the corporation and the DOJ, and that 

because of these lines of communication, corporate offenses that may not have otherwise been 

discovered are proactively brought to the attention of the DOJ. 

The test of Hypothesis 1 did reveal that two components of DPAs had a slightly significant 

impact on corporate offending in the expected direction. The payment of monetary fines, though 

not specifically restitution, and the requirement that the corporation strengthen its compliance 

and ethics program were both found to be therapeutic components of DPAs related to a 

decreased likelihood of recidivism. Neither of these components is particularly unique to DPAs, 
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however. Fines are commonly used in most corporate sanctions and corporate plea agreements 

can also include requirements pertaining to the development or improvement of corporate 

compliance programs. Thus, the finding that these were the only components of DPAs related to 

a reduced likelihood of reoffending does not lend strong support towards the use of DPAs over 

traditional criminal sanctions.  

Though Hypothesis 2 predicted that DPAs are better able to rehabilitate corporations than 

other criminal sanctions, the empirical analysis instead revealed that the same percentage of 

corporations reoffended regardless of whether the case was disposed through a guilty verdict or 

plea bargain or through a DPA. There are several key points to note in relation to this finding, 

though. For starters, the analysis was unable to take into account regulatory and civil 

enforcement actions, which make up a growing proportion of the actions against offending 

corporations (Simpson, 2002). It may be the case that a similar percentage of corporations on 

either side had subsequent criminal charges but that one group or the other had a greater 

percentage of regulatory or civil actions against them. Likewise, while DPAs do not appear to 

result in a more therapeutic outcome in terms of rehabilitating the corporation, it may be that 

DPAs are still more therapeutic than criminal sanctions in terms of other measures that could not 

be obtained for the analysis, such as the collateral consequences of the punishment on innocent 

employees and shareholders. Clearly if the practice of entering into DPAs with corporate 

offenders cannot rehabilitate the corporation, the practice is not fully therapeutic to the degree 

that Wexler and Winick would want to see. However, the analysis cannot conclusively say that 

DPAs are not still more therapeutic than formal criminal sanctions.  

Combined with the findings from the test of Hypothesis 1, the most conclusive finding that 

emerged from the analyses is that corporate punishments that included fines were more effective 



 

161 

 

at preventing recidivism than punishments that did not include a monetary payment requirement. 

Just as fines were negatively related to reoffending among corporations that entered DPAs in the 

first model, the second model also found that, to a certain point, fines were negatively related to 

recidivism among all corporate offenders, regardless of how the case was disposed. This finding 

does not necessarily refute the argument that fines alone cannot deter corporate offenders since, 

at least in the case of DPAs, the effects of the fine cannot be fully separated from the rest of the 

punishment. However, it does suggest that there is perhaps more merit to the use of fines for 

punishing corporate offenders than some corporate crime scholars would seem to believe 

(Coffee, 1981; Cohen, 1989; Geis, 2002).  

Limitations and Suggestions for Future Research 

The deficiencies in the current research highlight the need for additional research on the 

use of corporate deferred prosecution agreements, particularly their ability to serve as a more 

therapeutic punishment option than traditional criminal sanctioning approaches. Two key 

shortcomings in the current analysis limit the ability to rule out DPAs as a more therapeutic 

punishment for corporations than other sanctioning options. The first limitation in the current 

research pertains to an inability to examine the consequences of DPAs and formal criminal 

sanctions on others impacted by the punishment beyond just the corporation. The therapeutic 

jurisprudence perspective emphasizes the importance of examining the therapeutic and anti-

therapeutic consequences of legal practices on both offenders and those tangentially impacted by 

the criminal justice action. While the current research was able to assess whether DPAs are better 

able to rehabilitate offenders than formal criminal sanctions, it did not examine the collateral 

consequences of DPAs on innocent employees and shareholders.  

As demonstrated through the BMS case study, collateral consequences are difficult to 

measure. One could examine the size of the corporation and corporate profits prior to and after 
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the DPA to get a sense of the health of the corporation and whether innocent employees lost their 

jobs. However, information on corporation size and profits is difficult to obtain for private 

corporations, and both of these measures could be impacted by a number of factors other than the 

corporate punishment, such as market changes for the particular industry and the economy 

overall. Additionally, if the offenses committed by the corporation were falsely inflating revenue 

and profits, an adjustment would need to be made to take into considering the degree of inflation. 

Likewise, for publicly traded corporations one could also examine changes in share prices 

before and after the DPA to get an indication of the impact of the punishment on persons 

invested in the corporation. Again, though, the stock market and corporate share prices could be 

impacted by any number of factors above and beyond the DOJ’s action against the corporation 

and without extensive knowledge of how the markets work and the historical changes in the 

markets, it would be difficult to attribute increased or decreased share prices to one particular 

factor.  

That said, despite the challenges, it would be worthwhile for future research to attempt to 

quantify the collateral consequences associated with both DPAs and other criminal sanctions. 

Based on anecdotal stories about corporations like Arthur Andersen that were restricted from 

engaging in key business practices because of criminal sanctions, it is assumed that criminal 

sanctions have anti-therapeutic consequences for innocent employees and shareholders and that 

DPAs alleviate some of these negative consequences. However, these assumptions have not been 

empirically tested. DPAs contain requirements regarding changes to business practices, and it is 

foreseeable that these changes could work to rehabilitate the corporation at the expense of 

corporate sales and growth, for example. Additionally, while the U.S. Attorneys overseeing the 

terms of DPAs typically take into account the health of the corporation in fining decisions, many 
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of the fines and restitution requirements are still substantial and could result in corporate 

downsizing or increases in the prices of goods and services provided by the corporation. 

Furthermore, most DPAs are publically available, often announced through DOJ press releases 

and in some instances required to be prominently displayed on the corporation’s website. This 

negative publicity could also have an impact on the corporation’s sales and growth if consumers 

decided to utilize a competitor with a clean record instead. All of these scenarios could 

potentially have anti-therapeutic consequences for innocent employees and shareholders. Future 

research should incorporate measures of corporate growth and stock value to attempt to gauge 

whether DPAs have therapeutic or anti-therapeutic consequences for those tangentially impacted 

by the punishment.  

The second key shortcoming of the current research was the sole focus on federal criminal 

sanctions in the analysis of corporate recidivism and rehabilitation. While a good portion of 

corporate transgressions are resolved through civil or regulatory interventions (Simpson, 2002), 

there are reasons why a focus on criminal sanctions is appropriate. Regulatory actions, for 

example, are geared towards ensuring that business practices adhere to rules and standards, and 

as such, often address behaviors beyond those that are socially injurious. Civil actions require a 

lower burden of proof than criminal sanctions and a corporation may determine that the cost of 

fighting the case is simply not worth it, and settle despite a lack of solid evidence that 

malfeasance occurred. In other words, both civil and regulatory actions cast a broader net than 

criminal sanctions.  

That said, compared to other widely cited studies examining the full range of enforcement 

actions against corporations, such as those conducted by Sutherland (1949) and Clinard and 

Yeager (1980), the 16% recidivism rate found in the current study is substantially lower. This is 
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due to the current study’s focus on criminal sanctions alone. If it is assumed, then, that the 

percentage of corporations with subsequent violations would increase with the inclusion of 

regulatory and civil enforcement actions, the question remains whether the percentage would 

increase disproportionately among corporations with criminal sanctions versus those that entered 

DPAs. Thus, future research should consider the full range of enforcement actions against 

corporations in examining how DPAs measure up to other enforcement actions in terms of the 

therapeutic consequences and rehabilitation of corporations. 

Along these same lines, for the purpose of the current research, corporations that entered 

into DPAs were matched with corporations that received criminal sanctions for similar types of 

offenses. As Professor Sally Simpson has pointed out, however, “Prosecuted cases tend to not be 

the most complex and offenders might be best described as the ‘little guys’- firms too small to 

fight the Justice Department effectively or to obfuscate a legal inquiry” (2002: 46-47). In other 

words, offense type may not have been the most appropriate for selecting matched corporations. 

If corporate size is related to corporate offending and the corporations with criminal sanctions 

tend to be smaller than the corporations that entered into DPAs, this could have an impact on the 

findings. Future research should perhaps consider selecting a sample of corporations with similar 

characteristics in terms of size and revenue as the corporations that entered into DPAs to see if 

DPAs have more of a rehabilitative impact on larger corporations that have been found to have 

higher rates of offending and recidivism in the first place (Dalton and Kesner, 1988). 

In addition to these key limitations that should be addressed by future research, there are a 

number of other areas pertaining to the value and utility of DPAs that could and should be 

further explored. For instance, future research should give consideration to the finding that the 

average time from offense to case disposition was shorter among corporations with DPAs than 
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those that were formally sanctioned. For the current study, the issue of time from offending to 

disposition was more about punishment celerity than about the prosecutorial resources that go 

into a case. However, beyond the therapeutic consequences of DPAs, if they can reduce the time 

and resources that go into handling corporate cases, without impacting recidivism rates, this 

alone may be justification for their continued or increased use. Future studies should assess the 

hours spent on a case from the start of the DOJ investigation through case disposition for cases 

that are criminally sanctioned and those that enter DPAs, taking into account the nature and 

complexity of the alleged offense. 

Another major topic pertaining to the use of DPAs that was outside of the scope of the 

future research but should be considered by corporate criminologists is the impact of DPAs on 

individual offenders charged in conjunction with the case. Cooperation is a central focus of 

DPAs and one still unanswered question is to what extent cooperation helps federal prosecutors 

build stronger cases against culpable individuals. Future studies should examine whether more 

individuals are prosecuted for their roles in the offense and whether the charges against them are 

different or more severe when a corporation enters into a DPA than when the corporation is 

prosecuted alongside the individuals.  

Along these same lines, corporate offenders often face both criminal action and civil 

lawsuits stemming from the same offense. While DPAs often contain statements of the facts of 

the case, which are signed off on and accepted by the corporation, unlike formal criminal 

sanctions, DPAs are not a finding of corporate guilt. Future research, therefore, should also 

examine whether DPAs have a differential impact on civil cases against the corporation than do 

formal criminal sanctions. 
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In sum, despite the fact that the current study did not find conclusive support for the notion 

of DPAs as a therapeutic punishment option for corporate offenders, it is important to note that 

DPAs do not result in higher levels of recidivism than formal criminal sanctions. Since both 

punishment options result in similar level of recidivism, the DOJ’s use of DPA is a ripe topic for 

future research to determine whether there are other benefits to the use of these agreements that 

would encourage even wider use.  

There is still much that is unknown about the impact of the use of DPAs for corporate 

offenders. What is known, however, is that addressing corporate crime can have major 

implications in terms of corporate recidivism, deterrence, and the collateral consequences of 

sanctioning for those associated with the corporation and society in general. The criminology 

community has been remiss in not giving the use of corporate DPAs the attention and evaluation 

that is necessary for a criminal justice practice with such great potential impact. The current 

study should serve to open the door for this much needed future research.  
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