
Negligent Applieation of Pesticides. In one case 1 the pesticide 2, 4-D was applied to a farmer's 
crop. Targeted crops were in close proximity to the crops of a neighboring landowner.  
Pesticide drift occurred, and the neighboring farmer's crops were extensively damaged.  

Here, the court found both the applicator and the person directing the applicator (the 
farmer) negligent. The court reasoned that the spraying, in light of the nature of the chemical 
applied, the method of application, and the weather factors present, caused an unreasonable risk 
of harm to the neighboring crops. In its decision the court found extensive crop damage 
foreseeable. Certain procedures could have been taken which, when coupled with common sense 
would have minimized the risk of negligence.  

Nuisance. As discussed in Chapter 1, a nuisance is an unreasonable interference with the use 
and enjoyment of another's property interest in land. Before a court will rule that an individual 
committed a "legal nuisance", proof that the interference was done intentionally and was also 
unreasonable must be demonstrated.  

Frequently, the act causing the interference needs to be more than a single occurrence.  
This is so, because duration is usually necessary to establish intent and the requisite degree of 
harm necessary to maintain an action for a nuisance. However, some states do not require 
duration (a nuisance action may be maintained for a single occurrence) if the harm suffered is 
substantial. Generally, if the interference results in actual damage to property as opposed to 
merely interfering with its use and enjoyment, an action for a nuisance maybe maintained 
regardless of the duration of the act causing the harm. An Arizona 2 case represents one court's 
treatment of a pesticide drift situation giving rise to such liability. There, an herbicide 
aerially sprayed for 25 minutes on a landowner's corn field drifted onto a neighbor's adjacent 
field and destroyed several bee hives.  

The court found the applicator and the farmer hiring the applicator liable for the damages 
based on a combination of theories-including nuisance. Three factors influenced the court's 
findings: 

1. Aerial spraying in Arizona of a potent herbicide was considered ultra-hazardous.  
2. The pesticide was applied negligently.  
3. The damage suf f ered as a result of the drift was substantial.  

The court found the requisite intent necessary to impose liability under the nuisance 
theory. In its decision, the court stated that because the harm (suffered) was a foreseeable 
consequence of negligently spraying the herbicide and because the activity giving rise to the 
harm was extra-hazardous, those involved knew or should have known that an unreasonable 
interference was substantially certain to occur if due care was not taken. (The defendants 
knew, from past experience, that drift and damage would occur).  

Notice how the facts can be interpreted to find liability under a particular theory. In 
general, if substantial harm results to a party not at fault for such harm, courts can always 
interpret facts to find liability under this or under another theory.  

Trespass. Basically, a trespass is a typical invasion of another's property. In general, the 
trespass must be intentional to be actionable. Situations giving rise to liability under this 
theory would include: 

-Applying chemicals or causing them to be applied directly to the land of someone not 
giving permission for such an act regardless of whether the acting party believed the land was 
their own or that the land belonged to someone who had given such permission.  

-Applying or causing or aiding an application of chemicals to crops so close to another's 
adjoining property, or under such conditions that the acting party knows, or should know, that a 
trespass would occur or was substantially certain to occur.  
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