
CHAPTER 5 

PESTICIDE DRIFT AND RESULTANT LIABILITY 

The use of pesticides on the farms and ranches of America has given rise to a myriad of 
lawsuits against applicators, those employing the applicators and even those recommending the 
use of pesticides.  

Liability has been imposed even when the label instructions have been followed to the 
letter. While liability has been imposed under a variety of legal theories, a common denominator 
in most cases has been damage caused by pesticide drift. Other situations such as direct 
application to the wrong crop and injuries to farm workers due to exposure too soon after 
application have also given rise to many lawsuits.  

While it may not be possible in every situation to anticipate a potential liability, the 
following materials are intended to make those persons subject to potential liability aware of 
those activities that may result in a lawsuit. The common law theories addressed in this 
chapter are introduced and discussed in Chapter 1.  

Each state, generally through its courts, determines which theory of liability will apply for 
a given act, who may sue or be sued and the extent of the financial liability imposed. The law 
applicable in a particular state must be ascertained by referring to local statutes and court 
decisions or to attorneys licensed to practice law in that state.  

Common Law Theories of Liability 

Negligence. One is negligent if one neglects to do something that a reasonable person would do 
under like circumstances, or does something that a reasonable person would not do.  

In general, the acting party has a duty to avoid creating situations which pose an 
unreasonable risk of harm. In other words, if it is foreseeable that harm to person or property 
could result if due care isn't taken in carrying out a particular act or activity, then the acting 
party has a legal duty to perform that act with that level of care which a reasonably prudent 
person would exercise. This legal duty of care is owed to all who foreseeable may be harmed by 
a failure to exercise due care.  

As noted in Chapter 4, the minimum level of care required of the actor can also be set by 
statute. Laws regulating the disposal of pesticide containers are used here again to 
demonstrate these statutory categories of negligence.  

In some states, failure to comply with the disposal laws is treated as negligence per se 
The acting party will be found liable to those injured by the actor's failure to dispose of the 
containers as required by law whether or not that party proves that 100 other reasonable people 
would have disposed of the containers in the same manner under similar conditions. The only 
defense available is in proving that the containers were disposed of as required by the 
statute(s). Some states, however, treat the violation of such a statute as a presumption of 
negligence. In these states, if it can be demonstrated that the containers were disposed of in a 
reasonable manner, i. e., a reasonably prudent person would dispose of the containers in the 
same way under similar circumstances, then liability can be avoided. Still other states treat a 
violation of a statute as merely some evidence of negligence. Absent additional evidence 
demonstrating that the acting party in fact disposed of the containers in an unreasonable 
manner, liability probably would not be imposed.  
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