
those considered by the courts to present such unwarranted and exceptional risks that the 
defendant is strictly liable for any injury resulting from the activity regardless of whether he 
was negligent or at fault in any way. Examples are activities involving wild animals, explosives, 
and dangerous chemicals including, in some states, pesticides.  

An example of unintentional trespass would be where theft, vandalism, or a natural 
disaster caused the pesticides to become deposited on another's land. In such a case, the 
defendant would be liable only if his negligent or reckless acts or omissions led to the 
intentional trespass, for example failing to provide reasonable protection against such an 
occurrence. If the courts of the state have characterized pesticide handling as an ultra
hazardous activity, then the defendant is strictly liable for the trespass regardless of whether 
he was negligent, reckless or at fault in any way.  

Nuisance 

While trespass involves a violation of another's property rights, nuisance can be 
distinguished from trespass in that it consists of a use of one's own property so as to cause 
injury to others. The term nuisance includes two somewhat different common law actions.  
Nuisances are categorized as either private or public, depending upon whether the nuisance 
af fects the rights of the public or the rights of an individual exclusively.Y 

Public Nuisance. A public nuisance is an unreasonable interference with a right common to 
the general public. Factors considered in determining that an interference is unreasonable 
include whether the conduct involves a significant interference with the public health, safety, 
peace, or comfort and convenience; whether the activity is proscribed by a law or regulation; or 
whether the conduct has continuing or long-lasting significant effects on the public right and 
the defendant knows or has reason to know of the significance of the effects. Because public 
nuisance protects the public right, only the "public", in the form of a public official or 
individuals joined in a class action, may obtain an injunction against the nuisance. An individual 
can recover money damages f rom the def endant if his injury is diff erent in kind f rom that 
suffered by the public. An example of a public nuisance involving pesticides would be where 
storage, use or disposal had a significant effect upon water quality, thereby interfering with the 
public right to safe drinking water. A public official or individuals joined in a class action would 
then obtain an injunction against the activity creating a nuisance. An adjacent landowner may 
recover damages from the def endant if, in addition to the interference with his right to safe 
drinking water, the landowner suffered the loss of his livestock from the defendant's actions.  

Private Nuisance. A private nuisance is a non-trespassory invasion of another's interest in 
the private use and enjoyment of land. No physical invasion is required as in trespass, only a 
substantial interference with the possessor's enjoyment of his land, such as undue noise or an 
unsightly appearance. To constitute private nuisance, the invasion must be wrongful. An 
invasion may be wrongful in one of two ways. First, it may be intentional and unreasonable.  
The unreasonable element, absent in the more strict trespass action, allows the courts to 
balance the social value of the offending activity against the injury to the plaintiff. Second, the 
invasion may be wrongful because it results from negligence, recklessness, or extra-hazardous 
activitives, the same as in trespass actions.  

A possessor of land who has suffered a substantial interference with his right of use and 
enjoyment may obtain both money damages and an injunction against the defendant. The 
private nuisance action is not as strict as trespass. Here, the court may consider both the value 
of the offending activity and the substantiality of the interests that have been invaded. For this 
reason, a plaintiff will normally prefer to bring a trespass action. Nuisande actions are usually 
brought in cases where a trespassory physical entry cannot be established. if, for example,.  
improper pesticide use resulted in potentially dangerous odors being carried onto adjacent 
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