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13Constitutional due process requires a minimum of procedural protection. The
procedures established by the APA, 5 U.S.C. 9556 and 557, followed by the EPA
during the public hearing, provide applicants their due process. The public's
ability to provide input plus the right to invoke judicial review if adversely
affected by an agency order or rule, see standing, this chapter provides the
general public with sufficient constitutional protection.

Unless another statute imposes more specific standards than those found in the
APA, or a fundamental constitutional right requires greater protection, courts
cannot require the EPA to provide furtherr procedural protection. See Vermont
Yankee 435 U.S. 519 (1978). FIFRA tracks the APA language which triggers
APA's 556, 557 applicability. See 7 U.S.C. §136d and 5 U.S.C. s554(a).

If a violation of procedural due process is found, courts will remand the case back
to the agency. The agency must re-hear the issue, employing the necessary
procedures.

14See Chapter 4, Section2. For emergency suspension order hearings, no one
other than the original parties-agency, registrant-may participate. However,
persons adversely affected by the suspension may file briefs. Any person so filing
is considered a party for purposes of judicial review. Id.

157 U.S.C. 136n(b).

16See Id. at 136n(a). Unlike standing to seek judicial review of final orders issued
following a public hearing, no specific grant of standing for these orders is found
in FIFRA. Standing must be determined according to APA, 5 U.S.C. s702 and
court imposed standards.

Basically, standing depends on whether the party has alleged such a "personal
stake in the outcome of the controversy," Baker v. Carr, 369 U.S. 186, 204, (1961),
so as to insure "the dispute will be presented in an adversary context and in a form
historically viewed as capable of judicial resolution." Flast v. Cohen, 392 U.S. 83,
101 (1967).

The U.S. Supreme Court, in Association of Data Processing Service Organization,
Inc., v. Camp 397 U.S. 250 (1969) established the two-tier test for standing. 1)
Injury-in-fact-includes economic injury see Sierra Club v. Morton, 405 U.S. 727
(1973) for example and 2) injury is to an interest "arguably within the zone of
interest to be protected or regulated by the statute (FIFRA here) the agency is
claimed to have violated."

For final orders denying or cancelling registration, those having standing can
include users of the banned pesticide and consumers of the user's products.

For final orders granting or refusing to cancel or suspend registration, those
having standing can include environmental protection organizations. See Sierra
Club and E.D.F. v. Ruckelshaus, 439 F. 2d. 584 (1974).

17The Administrator can suspend the registration of a pesticide upon
determination that such action is necessary to prevent an imminent hazard during
the time required for cancellation of registration or change in classification
proceedings. 7 U.S.C. §136d(c)(1).


