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FOOTNOTES

1Agency orders are final when 1) no further administrative review is available, or
2) further administrative review is available, but such review is not timely
requested.

An order denying or cancelling registration is final and effective at the end of 30
days from receipt by the applicant, or publication of a notice of intent to deny or
cancel, whichever is later, unless a request for a public hearing is made within 30
days by a person adversely affected by such decision. If the request for the
hearing is made timely, the decision issued after the public hearing's completion is
the final agency order. 7 U.S.C. s136d(b).

27 U.S.C. §136d(f). The Administrative Procedure Act (APA), 5 U.S.C. §551 et
seq.; s704 states "agency actions made reviewable by statute...are subject to
judicial review." FIFRA expressly provides for judicial review of final agency
orders: denying, cancelling, suspending, granting, or refusing to cancel or suspend,
registration. See footnote 1, 4, 17, 18 and 19.

Generally, judicial review is not available until the administrative process has
been exhausted, and the issue is ripe, i.e. the order reflects final agency action.
However, there exist three exceptions to this general rule. Judicial review,
before a final order is issued, is allowed:

1) When an agency acts in excess of its delegated powers or contrary to
a specific statutory mandate, Leedom v. Kyne 358 U.S. 184
(1958).

2) When the proceedings involve questions of high national interest
because of their international complexion, McCulloch v. Sociedad
Nacionel de Marineris de Honduras, 372 U.S. 10 (1963).

3) When agency action has clearly violated the constitutional rights of
the party seeking injunctive relief against the agency proceedings.
Fay v. Daud, 172 F. 2d 720 (1949). Fairchild, Arabatzis and Smith
v. Sackhern, 451 F. Supp. 1181 (1978).

Under the last exception, if the necessary constitutional protection
initially lacking is provided to the party in a later stage, it could
not reasonably be said the agency clearly violated the party's
constitutional rights. See e.g. Coastal States Gas Corp. v. Doe, 495
F. Supp. 1300, 1309 (1980).

35 U.S.C. s704. When a public hearing is held to determine the issue of
registration, agency actions occurring before the public hearing process are not
directly reviewable. See footnote 2 for exception. Such actions can include the
agency's use of the pesticide assessment documents during the RPAR process, and
the ruling issued after the RPAR process. The APA allows for court review of
these actions at this time.

4 Agency orders granting registration, or refusing to cancel or suspend
registration, are final on the effective date the 'Notice of Registration' or letter
of approval is issued. 40 CFR 0162.47(d)(3).


