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Chairman: William Woodruff
Major Department: History

The attempt to attain an international consensus on law

of the sea is a recent phenomenon. Throughout history,

power politics has determined law of the sea. Although

still a major influence, it is no longer the primary factor.

In the past, states claimed as much of the seas as they

could. When Britain became the major power, it enforced a

three-mile territorial sea with freedom of fishing and

navigation in the rest of the oceans. British power—not

general international agreement—maintained this legal

regime

.

Following the World Wars and subsequent changes in the

power structure, no one state was able to determine and

enforce law of the sea. Instead, states unilaterally

claimed jurisdiction over the sea. As claims proliferated,



instability increased. States sought a stable legal regime

for economic exploitation and military use of the oceans.

The United Nations Conference on the Law of the Sea III

(UNCLOS III) convened not only to codify law of the sea but

to create new laws based upon an equitable and rational

system. The Conference, reflecting democratization of

international relations, attempted to reach consensus of all

states on all related issues. Although it succeeded in

writing a Treaty based upon a moral vision of state equal-

ity, the United States rejected this endeavor. In so doing,

it attempted to re-establish the primacy of power politics

in the determination of law of the sea. Despite the re-

emergence of power politics, the attempt by UNCLOS III to

write a constitution for the seas based upon consensus is

significant and will undoubtedly have far-reaching impli-

cations for law of the sea and international relations.

This dissertation examines the search for consensus in

international sea policy in UNCLOS III. The Conference's

historical antecedents are outlined and important develop-

mental trends are emphasized. Shifts in a state's inter-

national sea policy are seen as part of the total world

situation and as a function of the change in the state's

power relative to that of others. An analysis of the

important law of the sea issues is used to describe the

thematic configuration and the underlying principles.

XI



INTRODUCTION

Until the recent attempt by the United Nations to

create a constitution of the seas based upon a consensus of

virtually all nations of the world, law of the sea developed

from customary law, based upon unilateral state action, and

treaty law agreed upon by several states. Rather than

creating a new legal and political order, these laws and

treaties legitimized the accomplished political fact of

states' control over part of the ocean or states' rights of

access to the seas. Law of the sea, by its nature, has

always been in a state of flux. It has reflected changes in

man's ability to exploit the oceans, in states' perceptions

of their economic and security needs regarding the oceans,

and in the world power balance.

The oceans are a vital component of the earth's eco-

logical balance. They provide 70% of the earth's oxygen

supply, cover 70% of the earth's surface, hold 80% of the

animal life, and are the major determinant in the earth's

weather and climate systems.

The oceans are also a valuable economic resource. They

provide a vast commercial and military transportation net-

work. Over 95% of international trade is now carried on the

oceans. As international trade increases—especially in



vital energy resources— so does the importance of oceanic

transportation which is expected to quadruple by the year

2000. The oceanic fishing industry supplies an annual

75 million metric ton catch accounting for 10% of the

world's consumed protein and was valued in 1980 at $10 bil-

lion. Marine plants are farmed increasingly for food,

chemicals, and dyes. Mining of offshore resources provides

20% of the world's oil and 6% of its gas. Present esti-

mates--set at approximately 2.3 trillion barrels of oil-

indicate that petroleum reserves in exploitable regions of

the oceans are greater than those on land. Although oil and

gas represent 90% of the oceanic mineral yield today, many

other minerals and metals are mined from the oceans, includ-

ing coal, iron, tin, limestone, sulphur, barium ore, sand,

gravel, sodium, magnesium, zinc, uranium, molybdenum, cal-

cium, chlorine, and bromine. Commercial mining of sea-bed

manganese nodules (containing over twenty different minerals

but commercially important today for manganese, nickel,

copper and cobalt) is expected to begin during the next

decade. The value of these metals is difficult to estimate,

but it is thought to be in the region of several trillion

dollars. The economic importance of the oceans is already

enormous, and undoubtedly will grow in the future.

Yet, it is only recently that oceans have come to be

considered as enormous resource mines. The change in out-

look has come about because of the growing scarcity of

resources relative to world demand; because of technological



advances, which have improved man's ability to exploit the

sea; and because of changes in naval strategy and tactics

undertaken by the great powers. Today, as the exploitation

of living and non-living resources has intensified and

become economically more valuable, oceans have shifted to

the center of world affairs. As nations now look upon the

ocean resources as exhaustible and ocean space to be in need

of regulation, past perceptions of the nature of the seas no

longer prevail. It is this thinking which caused many

coastal states in the mid-twentieth century to pass uni-

lateral legislation expanding their jurisdiction over their

adjacent waters and resources. Often these claims con-

flicted with each other and with the traditional freedom of

the seas which for the past several centuries has been

thought necessary for commercial and military navigation.

Because of the growing instability in the legal regime

governing ocean use, and the subsequent threat posed to

global communication and transportation, a new legal order

governing all aspects of ocean use, and defining the rights

and regulations of states in the different types of ocean

space, has become necessary. The Third United Nations

Conference on the Law of the Sea (UNCLOS III) convened in

1973 to address this need. It concluded its negotiations

for a virtual constitution for the seas in the Spring of

1982. The completed treaty, if ratified by the requisite

number of individual states, will become international law.



UNCLOS III is important not only because of the Conven-

tion it produced but also because of its nature. It is the

largest and most representative international law-making

effort ever to take place. Its task has been especially

difficult because of the vast range of geographic, politi-

cal, economic, and ideological interests represented by the

156 states involved in these negotiations. The basic divi-

sions have been between the industrialized and the develop-

ing states, and between the states with and without maritime

interests. Despite their ideological and political differ-

ences, the United States and the Soviet Union share many

economic and military concerns and so have worked toward

acceptance of similar provisions.

In this study, I intend to investigate the changing way

in which states have attempted to reach consensus on law of

the sea. I will summarize the history of law of the sea up

to the UNCLOS III. Next I will consider the development of

the negotiations in the Conference—especially the more

important issues of the deep sea-bed mining regime, the

offshore jurisdictional issues of the territorial sea,

straits passage, and the exclusive economic zone, and the

other issues of scientific research and the marine envi-

ronment. I will also discuss the different interest groups'

cooperation in this attempt to reach consensus.



CHAPTER ONE

EARLY THEORETICAL BACKGROUND

In earlier times, states did not attempt to reach con-

sensus on law of the sea. It was power rather than accepted

international legal principles that determined the extent of

a state's jurisdiction over its adjacent waters. A state

would generally claim as much of the seas as it could suc-

cessfully control and defend against others. After the act-

ual act of appropriation, civilian legal theorists would

introduce principles of law justifying the state's increased

jurisdiction.

The earliest formal statement defining the legal status

of the oceans and the rights people possessed therein was

made by the Roman jurist Marcianus in the second century

A.D. He stated that the sea and the coasts are common to

all men and that all men hold a common right to the free use

of the seas and its products. This pronouncement was codi-

fied in the Justinian Institutes in 529 A.D. and in the

Justinian Digest in 534 A.D. Since in practice the Roman

Empire exercised sovereignty over the Mediterranean, it is

generally accepted that this doctrine applied to the rights

of individual members of the Roman Empire rather than to



those of states in an international community. In contrast

to the view of Marcianus, jurisdiction over the seas was

gradually thought of as based upon naval supremacy rather

than the right of common use based upon a growing body of

international law.

Whatever the basis of ocean rights, there could be no

denying that control of the seas increasingly enabled a

state to bolster its economic, military, and commercial

strength in the world. As the seas became more important as

a source of food and as a network for military and commer-

cial transportation—especially with the expansion of mari-

time commerce in the Middle Ages—competition among states

for sovereignty over the oceans increased.

Thirteenth-century Venice, whose vessels dominated the

Mediterranean and Middle Eastern trade routes to the East,

claimed the entire Adriatic Sea even though it did not con-

trol both shores. From 1269 to the seventeenth century

Venice demanded tributes from foreign ships and reserved the

right to prevent their travel on these waters. Because

other European powers and the Pope recognized the Venetian

claim, its sovereignty over the Adriatic Sea became rooted

in custom and treaty, and outlasted its ability to maintain

2control by force.

After Venice had established its control, jurists

developed theoretical justifications for this extension of

seaward jurisdiction. Bartolus de Sassofe,rrato (1314-1357),

an Italian jurist, wrote a treatise defending the right of a



state to extend its jurisdiction to include offshore islands

within a 'moderate' distance from its shore. He defined

this distance as 100 miles and maintained that the state has

sovereign rights over this area. Later this argument was

used to claim control over adjacent seas even though no off-

shore islands existed. Another legal writer and former stu-

dent of Bartolus, Baldus de Ubaldis (1327-1400) , agreed on

the need for and legality of a wide territorial sea but

thought it should be limited to 60 miles.

Other Mediterranean powers also claimed their adjacent

seas through force and then rationalized their appropriation

on the basis of these legal theories. Following the Vene-

tian example, the Republic of Genoa claimed sovereignty over

the Ligurian Sea. As late as the seventeenth century, the

Supreme Court of Piedmont, basing its decision on the writ-

ings of Bartolus and Baldus, condoned the capture of a

Spanish ship by the Genoese in the Ligurian Sea fifty miles

from shore and thus legitimized the Genoese seaward exten-

3
sion.

Various states of northern and western Europe also

claimed and fought over possession of the seas. From the

eleventh century Denmark, Sweden, and later Poland disputed

control of the Baltic Sea and eventually shared possession

of it. Denmark took the Sound and the Belts while Sweden

ruled over the Gulf of Bothnia. On the grounds that they

controlled the opposite shores and therefore held sover-

eignty over the intervening seas, Norway and later Denmark



claimed the northern seas between Norway and the Shetland

Isles, Iceland, Greenland, and Spitzbergen. Following sev-

eral wars over the Scandinavian Seas, treaties were conclud-

ed concerning the rights of fishing, trading, and navigation

in these waters.

As might be expected, the weaker states could not and

did not attempt to make claims over their adjacent seas.

Since England--because of Dutch, Spanish, and French compe-

tition—could not maintain exclusive rights to its surround-

ing seas, it naturally supported a policy of freedom of

fishing and navigation. In this way it was able to ensure

access to the seas. In 1351 Edward III signed a treaty with

the King of Castile providing for "liberty of fishing." In

140 3 Henry IV entered into an agreement with the King of

France to guarantee freedom of fishing in the Narrow Seas.

Also at this time, in order to avoid disputes over ocean

areas, England did not specify its sea boundaries but delib-

erately left them vague. This allowed England flexibility

to extend or curtail its area depending upon its naval

strength.

The attempt to maintain closed seas did in fact reach

its apex in the fifteenth century when Spain and Portugal

divided the oceans of the world between them on the basis of

several papal bulls and the Treaty of Tordesillas. After

Portugal had explored the west coast of Africa, Pope

Nicholas V showed his appreciation of the Portuguese efforts

to convert the heathens by granting the Portuguese exclusive



and permanent rights to Africa. The Spanish exploration of

America was similarly rewarded by Pope Alexander VI who had

extremely close ties to Spain. In 1493 Pope Alexander VI

issued several bulls confirming Spanish claims to the

recently discovered islands and lands 100 leagues west of

the Azores and Cape Verde. He forbade anyone not granted

permission by Spain to travel west of this line.

Portugal, however, unhappy with a division that inter-

fered with its ability to navigate around its island terri-

tories, opened negotiations with Spain to move the dividing

line further west. In return for Portuguese recognition of

its American claims, Spain agreed to Portugal's request.

The outcome of their negotiations was the Treaty of

Tordesillas concluded between Spain and Portugal on June 7,

1494 and ratified that September. This treaty divided the

New World between the two states along a longitudinal line

370 leagues west of the Cape Verde Islands, or approximately

45° west longitude, with Spain taking the land west of the

line and Portugal the land east of it. The important point

here is that each country claimed exclusive navigational

rights within its respective territorial area. However,

since Spanish ships had to travel through Portuguese waters

to reach their American territory, they were allowed this

pas- sage as long as they travelled by the most direct

route. Basing their claims to the seas and to neighboring

territory upon this treaty, the Portuguese and Spanish

continued their world exploration and colonization (the
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Portuguese in Africa, Persia, India, the East Indies, and

Brazil and the Spanish in North, South, and Central America

7
and the West Indies)

.

In 1506 Pope Julius II issued a bull approving and

confirming the Treaty of Tordesillas and commanding all

Christian princes to observe it. Yet this division of the

world, though sanctioned by the Pope, was not accepted by

other states in Western Europe. By the 16th century the

French, English, and Dutch, having entered into world-wide

commercial competition, challenged the Iberian claim of

control of the seas and of trade monopolies. Although, in

theory, the Portuguese and Spanish continued to deny the

other Western powers access to the oceans of the world, in

practice, the emerging non-Iberian western trading nations

persisted in navigating on the so-called 'closed seas.'

Inevitably, hostilities broke out between these two groups.

The ensuing political, economic, and military struggle is

reflected in the legal arguments that emerged concerning a

nation's right of access to the seas.

A significant and ironic note about the growing legal

battle between the Iberians and the other Europeans concern-

ing free use of the seas is that it was professed by the

work of a Spanish theologian and lawyer, Francisco Vitoria

(1480-1546), one of Spain's most distinguished 16th century

publicists. Writing in 1532, Vitoria questioned the right

cf the Pope to grant the New World empire to the Iberians.

He challenged the Spanish Emperor's right to take lands
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already held by the Indians, and to exert temporal authority

over them. On the right of a nation to use the seas, he

argued that this was a right possessed by all. It was a

common right that could not be prohibited. The right

claimed by Spain to travel to the New World had to be

extended to all. Later, when protesting the Iberian claims

of sovereignty over the high seas, Grotius would invoke

. . 9
Vitoria as an authority to bolster his own position.

Regardless of Spanish claims, throughout the sixteenth

century the French refused to be excluded from navigation

and trade on the basis of the Treaty of Tordesillas and the

papal bulls. The differences between the two powers inten-

sified when the French tried to establish a colony in

Florida, and began attacking Spanish treasure ships and

settlements in the West Indies. In 1544 Spain and France

made an effort at compromise by concluding a treaty which

allowed the French to travel to the West Indies for trade

but not for colonization. The French continued to attack

and plunder the West Indies.

One could almost expect that France's determination to

use the seas would find support among French writers—and it

did. One of the most important of these was the French

legal publicist, Jean Bodin (1530-1596) , who in 1576 pub-

lished a treatise entitled De Republic which denied the

legality of the Iberian claims. Bodin declared that the

legal oceanir. limit over which a state could claim
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sovereignty was 60 miles from its coast. To support this

position he referred to the writing of Baldus

.

The English were not far behind the French in resisting

Iberian claims to the oceans of the world. With Queen

Elizabeth's encouragement, British ships increasingly sailed

forth in pursuit of lucrative markets, and Spanish loot.

Tensions between Spain and England grew until formal war

broke out in 1585 when Philip of Spain seized and declared

an embargo on Dutch and English ships in Spanish and Portu-

guese harbors. The subsequent British defeat of the Spanish

Armada in 15 8 8 marked the turning point in the struggle for

mastery of the seas. Henceforth, Spanish sea power waned

I 9
while British power rose.

As the Spanish lost control over the Atlantic Ocean and

thus over North America, the French, British, and Dutch

attempted to replace Spanish influence with their own. In

the Treaty of the Hague (1596), the Netherlands, England,

and France formed a league against Spain with the express

purpose of further diminishing Spain's dominion. A few

years later England and the Netherlands again cooperated in

the Treaty of Westminster (15 98) in which they attempted to

lay the groundwork for an Anglo-Dutch co-ownership of the

seas. Some of Queen Elizabeth's advisors, foreseeing the

Anglo-Dutch wars of the 17th century, opposed this plan.

As with the French and the Dutch, so with the British,

in the late sixteenth and early seventeenth centuries, when
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freedom of the seas became of greater consequence to them,

English legal publicists began to develop international laws

of the seas. The first of these writings were by Alberico

Gentili (1552-1608) , an Italian lawyer who fled to England

and there established a reputation as a teacher and jurist.

In 1605 Gentili was appointed a counsel for Spain before the

English Court of Admiralty from which position he wrote

Pleas of a Spanish Advocate . In this work he began with the

premise of freedom of the seas but imposed many restrictions

on the freedom— some of which supported British claims. He

defended England's claim to its adjacent seas on the basis

of the writings of Bartolus who had upheld the legality of a

100 mile wide territorial sea. Although Gentili considered

the high seas to be held in common, he claimed that the King

of England had jurisdiction over wide expanses of the sea

for special purposes such as taking measures against pi-

14
rates, privateers, and others.

15 . .

The Netherlands, the other emerging maritime power at

this time, also made a concentrated effort to seize control

of the sea lanes and markets of the world. Its effort was

inadvertently aided by the Spanish. In 15 8 —the year

before Holland declared its independence from the Spanish

—

the Spanish annexed Portugal, and in 1599 closed the Port of

Lisbon. In doing so they left many of the Portuguese mar-

kets vulnerable to Dutch encroachment. By 1598 the Dutch

were in control of Mauritius in the Indian Ocean; a few

years later they controlled Java and the Moluccas. In 1602
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they created the Dutch East Indies Company, and greatly

enlarged their merchant marine and navy to protect the Com-

pany. As the Company tried to increase its trade in the

East Indies, the Portuguese, under Spanish rule, responded

with armed resistance and invoked the authority of the papal

bull of 1493 to exclude other traders from the Indian

Ocean.

Despite Spanish threats and protest, the Dutch contin-

ued their commercial expansion in the East. This resulted

in the extension of semi-official hostilities between the

Dutch and the Spanish (and Portuguese) from Europe to the

Far East. As this conflict intensified, the States General

of the United Provinces gave the Dutch trading companies the

authority to defend themselves against attack, and later the

right to seize the Portuguese vessels and cargo. In 1603

the Portuguese carrack Catherine was seized by Jacob Heems-

kerk for Amsterdam shipowners. This action resulted in a

hearing to determine the legality of the seizure. It was

judged to be legal, and the proceeds from the captured ship

were awarded primarily to the Dutch East Indies Company;

additionally, the Dutch government rewarded the Company for

its actions by granting it a monopoly of the East Indian

trade. Some of the Company's shareholders (mainly those of

the Mennonite sect) criticized the government's action in

condoning the taking of ships.
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At this time there appeared the writings of the Dutch-

man Hugo Grotius (1583-1645) who is generally regarded as

the originator of the concept of freedom of the seas.

Grotius, having been the Company's advocate in the Prize

Court hearing, is thought to have written the Commentary on

the Law of Prize and Booty (De lure Praeda) at the direction

of the Dutch East Indies Company. With the Company's

victory assured, a written defense was thought unnecessary.

As a result Grotius never published this work in its en-

tirety. Instead, he revised and published Chapter XII of

the Commentary anonymously. It appeared in 160 9 under the

title of Mare Liberum . His specific purpose in writing Mare

Liberum was to support the right of the Dutch to navigate

the high seas and engage in the profitable East Indian

trade. From the Company's point of view, its importance was

enhanced by the fact that it appeared at a time when Dutch-

Spanish-Portuguese negotiations were taking place. The

Company's fear was that their countrymen's desire for peace

17
might lead them to concede their right to sail the seas.

Mare Liberum appeared in the form of an appellate brief

in which Grotius made the following arguments: 1) The law

of nations allows all nations freedom of navigation and

communication with each other. 2) The Portuguese do not

possess exclusive sovereignty over the East Indies by right

of discovery, papal donation, or war. 3) The Portuguese do

not possess the sea or the exclusive right of navigation
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through occupation, papal donation, or custom. 4) The law

of nations allows all nations to trade with one another.

5) The Portuguese do not possess exclusive trade privileges

with the East Indies by right of occupation, papal donation,

or custom. 6) The Portuguese claim to exclusive trade

privileges has no basis in equity and the Dutch must keep

their right to trade with the East Indies by peace, treaty,

or war.

These arguments were supported as follows: 1) Every

nation should be free to travel and trade with every other

nation. 2) God has willed this freedom because Nature does

not supply every place with all the necessities and nations

excel in different arts. 3) Those who do not follow this

law harm the bonds of human fellowship, destroy the possi-

bilities for mutual service, and violate Nature. Therefore,

since the seas cannot be seized, enclosed, or moved, they

are not property by their nature. Since the seas cannot be

exhausted by navigation or fishing, there is no need to

claim sovereignty over them. 4) In a true law of Nations,

the sea should be called the property of no one ( res nul-

lius ) , or a common possession ( res communis ) , or a public

property ( res publica ) . 5) God did not give all things to

one or another individual but to the whole human race and

therefore a number of people can possess the same thing

which is different from the 'modern 1 meaning of sovereignty.

6) Because the sea is not merchandise, it cannot become

private property. 7) Therefore neither a nation nor an
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individual can claim any right of private ownership over the

sea because such a claim would go against nature and public

utility.

Although Mare Liberum was written with the specific

purpose of influencing the outcome of the treaty between

Spain and the Netherlands, it is doubtful that it had much

of an impact on the negotiations. The Treaty of Antwerp was

concluded on April 9, 1609, and gave the Dutch limited trad-

19
ing rights in the East Indies. However, this concession

was due to the political reality of the time—Spain was in a

weakened condition and no longer able to enforce its claims

to the seas and markets—rather than the acceptance of

Grotius ' legal argument. The concession was not a recog-

nition of theory but of reality.

Mare Liberum 's initial impact was in fact on the fish-

eries dispute between England and the Netherlands. As an

emerging commercial state, England generally upheld the

right of freedom of navigation on the high seas; but it was

also concerned with maintaining its exclusive fishing

grounds adjacent to its coast. Considering Grotius' freedom

of the seas doctrine to be an attack upon its fisheries,

England became the strongest opponent of Mare Liberum .

In 1613 William Welwood wrote Abridgement of All Sea-

Lawes as a defense of England's claim of exclusive control

over i.ts adjacent fisheries. He regarded Mare Liberum as a

direct attack on the English fisheries. The freedom of

navigation to the East Indies was not the issue but was
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being used as a pretext to wrest control of the fisheries

from the English. His refutation of Mare Liberum (and of

Hugo Grotius , its anonymous author) initiated the debate

20
over freedom of the seas versus closed seas.

Welwood began by dismissing the sources on which Mare

Liberum was based. He argued that Ulpian and Martian

—

Roman jurists Grotius used as authorities to prove the sea

was held in common—wrote under the command of the Emperor

who, in fact, possessed the sea and controlled the use of

it. These directives, Welwood believed, were aimed at Roman

subjects rather than states in an international community.

While accepting the idea of freedom of the high seas ex-

pounded in Mare Liberum , Welwood believed that restricting

the use of adjacent seas was justifiable. Unless England

protected the existing stock of fish which surrounded its

shores it would be depleted. This idea, he maintained, had

been supported by the author of Mare Liberum . Welwood

concluded his work by stressing not the differences but the

21
similarities between his own work and that of Grotius.

Two years later, in De Dominio Maris (1615) , Welwood

further defined his position. He stated that the sea is

capable of being owned just like land according to both

human and divine law. He rejected the sources used by

Grotius as unaware of the true law of nature. Welwood fur-

ther stated that it is necessary for a ruler to claim juris-

diction over the adjacent seas so as not to disturb the

intimate relations between the land and coastal waters; in
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the waters over which a ruler claims jurisdiction, he has

the right to control navigation and fishing and to charge

others for using the seas. He reaffirmed his earlier argu-

ment that fishing in adjacent seas should be controlled by

coastal states. Since God ordained the fish to swim along

the British coast at certain seasons, no reason exists why

the British should be denied this benefit. If other states

want to share this advantage, they should pay a 'just

price'. Otherwise, the British would be robbed of their

22
true rights.

Grotius' arguments in Mare Liberum were further tested

with the English seizure of several Dutch cargoes of walrus

which the Dutch had taken from the waters surrounding Green-

land. The English justified this action on the grounds that

the Dutch did not have British permission to fish those

seas. The Dutch government protested the British seizure of

its cargoes. To legitimize Britain's conduct, in 1618 a

treatise was written— some say at the request of King James

I—refuting Mare Liberum . Its author was John Selden (1584-

1654), an English scholar, lawyer, and historian. His work

was Mare Clausum seu de Dominio Maris . However, feeling

that some passages might offend Britain's ally, the King of

2 3
Denmark, the treatise was not published until 1635.^

Selden 's subtitle clearly indicates his purpose:

The right and dominion of the sea in two books.
In the first the sea is proved by the law of
nations, not to be common to all men, but to be
susceptible of private dominion and propriety as
well as the land. In the second, it is asserted
that the most serene King of Great Britain is the
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Lord and proprieter of the circumfluent and sur-

rounding sea, as an inseparable and perpetual
appendix of the British Empire.

In the first book Selden dealt with three basic argu-

ments of Mare Liberum : that sovereignty over the sea is

against the law of nature and of nations; that the nature of

the sea makes it incapable of ownership; and that learned

men have opined against sovereignty over the seas. Selden

argued that ownership of the sea was not contrary to the law

of nature or to the law of nations; the ancient law uphold-

ing the community of things had been modified and the

accepted practice of ancient and modern nations showed that

appropriation of the seas was possible. To support his

argument he quoted the Scriptures— showing that the divine

law permitted appropriation of the seas. Next, he used

historical examples of ancient nations which had claimed

sovereignty over the seas. Then he discussed the recent

claims of the Venetians in the Adriatic, the Genoese in the

Ligurian Sea, the Tuscans and Pisans in the Tyrrhenian Sea,

the Pope in the Mare Ecclesiae; he further noted the immense

claims of sovereignty made by the Spanish and Portuguese,

and by the Danes and Norwegians, as well as the claims of

the Poles in the Baltic Sea, and the Turks in the Black Sea.

Selden agreed with Grotius that the Spanish and Portu-

guese had no right to claim sovereignty over the oceans,

not because their claims went against reason and nature, but

because they had no legitimate title to the oceans and were

not able to support their claims with an adequate navy. He
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agreed that to prohibit innocent passage would be against

humanity, but that to allow innocent passage did not neces-

sarily detract from the dominion of the sea; furthermore,

innocent passage could not always be claimed as a right.

Refuting the claim that the sea can not be appropriated

because of its physical properties, he gave the example of

Roman law which allowed the appropriation of rivers,

springs, and lakes; he denied the claim that the sea has no

banks—all are bounded by shores and some are entirely

enclosed—or limits--these can be set by nautical science.

He disagreed that the sea is inexhaustible—the abundant

resources can be diminished by over-exploitation by out-

siders to the detriment of the owners of the sea.

In the second book, Selden attempted to prove that

sovereignty over the seas had been held by the ancient

Britons, the Romans, the Anglo-Saxons and by the Normans and

later kings. He claimed that this sovereignty was an abso-

lute kind—especially in the southern and eastern seas

24
between England and France and Germany.

Selden ' s work became the basis of England's maritime

policy for over 100 years. However, its acceptance was

based upon England's ability to enforce this policy by its

naval strength rather than acceptance of Selden 's argument.

The debate continued between proponents of freedom of

the seas and proponents of closed seas for navigation and

fishing. Although the Dutch publicist Cornelius van Bynker-

shoek (1673-1743) and the Swiss publicist Emmerich de
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Vattel (1714-67) are better known for their contributions to

territorial sea concepts, they are only two of the many

authors drawn into this debate. Both had a considerable

impact on the development of the principle of freedom of the

seas

.

Cornelius van Bynkershoek in De Dominio Maris Disserta-

tio n which was first published in 1702 and revised in 1744,

generally supported freedom of the seas but differed from

Grotius on two major points. First, he believed that the

ocean was capable of being appropriated and occupied, but

since it had not been possessed or occupied, it remained

free for all to use. Second, he supported the creation of a

territorial sea—a narrow belt of water adjacent to the

. 25
coast.

Emmerich de Vattel (1714-1767) in The Law of Nations

upheld the concept of freedom of the open sea but claimed

that a nation required the exclusive use of the sea adjacent

to its coast for fishing and security of its ships.*********
Despite the general acceptance of freedom of the seas,

states— to maintain control over their adjacent waters

—

adopted the concept of the territorial sea. They did so

primarily because they were reluctant to allow foreign ships

complete freedom along their coasts. Not only was security

involved; states required policing rights in their adjacent

seas in order to control smuggling and other criminal activ-

ities which affected them directly. States also required
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exclusive rights over coastal resources in order to obtain

the food they needed.

Even where rights over adjacent waters were conceded,

there was no agreement on boundaries or the type of juris-

diction possessed in the area. In the 14th century—by

which time the theory of a territorial sea had been devel-

oped—many jurists accepted the general principle of deter-

mining seaward jurisdiction by the range of navigation from

the coast. Neither of these territorial boundaries—one day

or two days—came into general use. Although they remained

in use in the Mediterranean until the 18th century, they

were not adopted by any northern or western European states.

Another general principle used to set territorial sea

boundaries was thalweg or the mid-channel principle. Al-

though originally meant to apply to rivers, it was sometimes

used to delimit the boundaries between contiguous states.

This principle was declared by the Romans in the seventh

century and used by some northern Europeans although never

27
by the English.

Meanwhile, the manner of determining the boundary and

defining the type of jurisdiction in international waters

continued to change. Before the acceptance of the three-

mile limit, three basic methods of determining the terri-

torial sea prevailed. They were the line of sight doctrine,

the Scandinavian league, and the cannon-shot rule.
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As the cannon-shot rule was the most widely practiced

it will be examined first. It provided that a coastal state

held sovereignty over its adjacent waters for the distance

its cannons could fire. This was an exceedingly practical

rule. A state needed only to shoot a cannon and measure its

range to determine its territorial waters. While the

cannon-shot rule did not provide a uniform standard range

because the distance fired depended upon a variety of fac-

tors such as the height, position, and caliber of the can-

nons, from 1610 to about 1911, many states measured their

territorial seas in this manner. The rule was most popular

during the 18th century until, in 1793, the effective firing

range increased from one to two miles.

The Dutch were the first to present the idea of the

cannon-shot rule. A Dutch delegation visited England on May

6, 1610, in response to a British proclamation prohibiting

"strangers" from fishing the seas claimed by the British.

On this occasion the Dutch statement included the following

note: "For that it is by law of nations, no prince can

challenge further into the sea than he can command with a

cannon except gulfs within their land from one point to

another."
28 Additionally, in 1671 the Dutch required their

ships to salute foreign fortresses and towns when they came

within the cannon range of other states.

By 1685 the cannon-shot rule was established in France.

This principle quickly gained acceptance there because it

countered British claims to the North Sea, the English
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Channel, and the Bay of Biscay. The French also modified

the cannon-shot rule; they added the idea that the cannon

range of a neutral state delimited the extent of a neutral

maritime zone in wartime—making it illegal to capture ships

as prizes within this zone. The territorial sea and neu-

trality zone did not extend uniformly in a belt along the

coast but only in the areas where actual cannons were

29stationed.

Although in the 17th century some states practiced the

cannon-shot rule, it was virtually ignored by the legal

publicists of the day. By this time most publicists con-

cerned with laws governing coastal waters recognized the

concept of territorial seas.

Even Grotius, the major proponent of freedom of the

seas, accepted the idea of a state possessing jurisdiction

over its coastal waters. In his work De Jure Belli ac Pacis

(1625) Grotius modified his earlier position and introduced

the idea that jurisdiction over the adjacent seas could be

exercised from the land without claims to ownership. Al-

though he stated that this jurisdiction would be based on

the exercise of power from land, he did not specifically

refer to the cannon-shot rule.

The other two publicists in the 17th century who re-

flected the prevailing opinion toward adjacent waters were

Joannes Loccenius (1598-1677) and Samuel Puffendorf (1632-

1694) . Locce.iius wrote that although a state could not

possess ownership over the sea, it could hold sovereignty
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over the part of its adjacent waters that it could control;

he gave Sweden and Denmark—who controlled the Baltic—as

examples. Puffendorf in The Law of Nature and Nations

agreed with Grotius ' argument that it was contrary to moral-

ity for a state to own the seas. He disagreed that the sea

is inexhaustible and stated that a nation could rightfully

claim control over its adjacent waters for the purpose of

preserving its fisheries and for maintaining security and

defense. He did not say how this claim should be determined

or what the limit should be but did imply that he approved
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of a wide territorial sea.

The first publicist to recognize and recommend the

cannon-shot rule was Cornelius van Bynkershoek, a judge of

the Supreme Court of Appeals at the Hague. In his Dominion

of the Seas (1702) he objected to the sweeping claims the

British made over their adjacent seas and further expounded

on the necessity for freedom of navigation, trade and

fishing on the high seas. His most important contribution

to maritime law was made in Chapter II, entitled "Whether a

Maritime Belt Can be Occupied and Held Under Sovereignty,

And if so in What Way it May Be Done." In this chapter he

discusses possession of adjacent waters and concludes that a

32
state may claim as much of the sea as it controls or "the

control of the land [over the sea] extends as far as cannon

will carry; for that is as far as we seem to have both com-

33
mand and possession."
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Thirty-five years later Bynkershoek in Questions of

Public Law maintained his earlier position "for I hold that

the territorial domain ends where the power of weapons

terminates." Although Bynkershoek never proposed a set

measurement or a maritime belt for the territorial sea—

because he believed that the territorial sea could only be

determined by the range of a cannon—many later writers

34
attributed these ideas to his work.

Even though Bynkershoek did not originate the cannon-

shot rule, he did popularize it and was the first jurist to

record its existence. In restating the rule, he claimed

that it was applicable in times of peace and not just during

war to create a neutrality zone. He did not state a general

principle in which a maritime territorial belt was deter-

mined but rather accepted the fact that a protective zone

35
existed within the range of the guns on shore. Neverthe-

less, his contribution was important. He effected the

theoretical reconciliation of the idea of freedom of the

seas with the idea that some parts of the sea can be appro-

priated while limiting the extent of the claims. Nations at

this time had become aware of the need for freedom on the

high seas but had difficulty allowing this freedom up to

their coasts. Bynkershoek ' s alternative fitted the spirit

of the times and was readily accepted by many states in the

18th century.

During the 18th century all the important maritime

states—except the Scandinavian ones—upheld the practice of
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determining neutrality zones by means of the cannon-shot

range. France continued to practice the cannon-shot rule

and concluded treaties with England in 1786, Russia in 1787,

and Tunis in 1795 establishing the cannon-shot range as the

limit of the neutrality zone in times of warfare. England

gradually relinquished its claims to the "British seas." In

1762 England concluded a treaty with the Kingdom of Algiers

in which England stated its adherence to the neutrality zone

based upon the cannon-shot range. The Italian States—the

Grand Duchy of Tuscany, the Vatican, the Republic of Genoa,

the Republic of Venice, the Kingdom of the Two Sicilies, and

the Kingdom of Naples—betv/een 17 78 and 1787 confirmed their

support of a neutrality zone based upon the cannon-shot

range. After the unification of Italy in 1861, the govern-

ment of Italy also stated its support of the territorial sea

and neutrality zone determined by the range of a cannon.

Spain and Portugal also concluded treaties with Algiers in

1786 and with Russia in 1787 adopting this rule. In 1787

the United States signed a treaty of Peace and Friendship

with Morocco, safeguarding American ships in the waters

within cannon-range of Morocco. In 1794 the United States

and England concluded the Treaty of Amity, Commerce, and

Navigation protecting ships and goods of either state while

within the other's cannon-shot range. Russia concluded

treaties with several states in the 18th century estab-

lishing a neutrality zone based upon the cannon-shot range;
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in the 19th century it formulated other limits for various

37
types of jurisdiction.

One of the problems of discussing the cannon-shot rule

is the great variation that existed in the range of a cannon

from country to country. A popular misconception concerning

the range of a cannon is that it was approximately three

miles at the time when Bynkershoek wrote De Dominio Maris .

The only state that claimed that it had built a cannon

capable of a three-mile range was Spain; however, accuracy

at that range was non-existent. At the beginning of the

18th century most European states had cannons with a range

of approximately one mile; by the end of the century the

range increased to approximately two miles and to approxi-

3 8
mately three miles at the end of the Napoleonic Wars.

While most publicists in the 18th century agreed with

the practice of determining territorial seas through cannon

range, for the exclusive purpose of neutrality and prize

laws, fishing limits and other rights were established by

other means. The Italian publicist Giuseppe Casaregi

(1675-1737) accepted the cannon-shot range for neutrality

but held to the 100-mile rule of Bartolus for territorial

seas for criminal and civil jurisdiction. Felix Joseph de

Abreu y Bertodano (1700-1775) , a Spanish legal writer, also

concluded that the cannon-shot range was acceptable for the

creation of neutrality zones but not for other jurisdic-

tional purposes. He contended that a state with an exten-

sive ocean frontage— such as Spain— should possess
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jurisdiction out to 100 miles but that a state on a narrow

sea should share the sea equally with the other bordering

coastal states. Rene Josue Valin (1695-1765), an official

in the French Admiralty, wrote two works on the extension of

coastal jurisdiction. In the first, dealing with fisheries,

he proposed that the coastal state possess exclusive rights

as far as the sea bottom could be reached or to two leagues,

whichever was farther. In his second work he agreed with

Casaregi and Abreu that different limits should exist for

different jurisdictions and that the cannon-range rule

should apply to neutrality zones and prize law. Yet, a

German publicist, Christian Wolff (1676-1756) , did not even

mention the cannon-shot rule but supported the freedom of

the seas for fishing and navigation. While Emmerich de

Vattel (1714-67), a Swiss diplomat and philosopher, in Law

of Nations (1758) supported freedom of the seas, he also

supported claims to wide territorial seas if the state mak-

ing the claim could maintain it through force. He stated:

Because all the sea space within cannon range all
along the coasts is regarded as being part of the
national territory . . . , a vessel captured under
the cannons -Qf a neutral fortress [cannot be] a

legal prize.

Another concept used to determine the extent of a

territorial sea was the line-of-sight doctrine. Spain was

the first state to proclaim this doctrine in the 16th cen-

tury. At this time Spain was trying to curb the growing

maritime influence of Britain and France in the western
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hemisphere. Toward this end in 1565 King Philip II of Spain

declared:

No one can come to our coasts, harbors, roadsteads
or rivers, or within sight of our land to wait for
or damage the ships or our allies, under any pre-
text whatsoever, on pain of seizure of crew and
goods

.

In contrast to Spain's power at the time of the Treaty of

Tordesillas, this was a Spain at bay.

England was the next state to apply this doctrine—not

to its own waters but to the territorial seas of its domin-

ions. From 1676 to 1751 Britain signed treaties with

Tripoli, Algiers, and Tunis creating line-of-sight terri-

torial zones around Tangier, Minorca, and Gibraltar. It did

this to protect the merchant ships in the Mediterranean from

the attacks of the Barbary pirates, who had become a great

threat.

In 1691 the King of Denmark and Norway also proclaimed

a protective zone within sight of Norway and Jutland in

which capture of ships was forbidden. Safe passage was

offered to British and Dutch ships "within sight of the
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dominion of the Dano-Norwegian King." On this occasion,

the line of sight was for the first time defined as four to

five leagues or 16 to 20 nautical miles from the coast. On

a clear day, so it was argued, the top rigging of a large

43
ship could be seen at that distance.

Compared with the states maintaining the cannon-shot

rule, few states practiced the line-of-sight doctrine and

few publicists wrote about it. Cornelius van Bynkershoek
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was one of the few. In De Domino Maris he rejected the

line-of-sight doctrine because it was "too loose and vari-

able a rule." In contrast, in 1803, the French writer,

Joseph M.G. de Rayneval (1736-1812) , defended the doctrine

on the grounds that the cannon-shot rule was not as just a

standard measurement as the line-of-sight doctrine.

The most adamant support for the line-of-sight doctrine

came many years later from the pen of Paul Godey, an Under-

Secretary in the French Navy. Writing in 1896, his purpose

in defending the line-of-sight doctrine was to justify the

extension to a six-mile wide territorial sea. Although he

agreed with the principle of the cannon-shot range, he

argued that the men firing the cannons could not control the

guns past the range of their sight. Sight, not cannons

(whose range now exceeded human vision) , should be the

determinant of the territorial sea. Whereas neither cannon-

shot range nor the three-mile limit gave states the needed

protection for fishing and fiscal matters, the range of

human sight would be adequate. Since the range of vision

varied according to many factors, Godey suggested that the

mean far range be determined and used as the measurement for

line-of-sight. He found that using a height of 10 meters

above the surface made the range of vision approximately six

nautical miles. Within this territorial sea he proposed

that the state possess jurisdiction over all matters during

war and peace. His proposals were contested on many

45
grounds

.
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According to his contemporaries, the primary problem

with the line-of-sight doctrine was that vision varies

according to the height of the viewer and the height of the
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object being viewed. The actual width of the territorial

seas would be determined according to where the viewer

stood. Recognizing the problems in this type of measure-

ment, Godey thought that a uniform height of 10 meters

should be used creating a uniform territorial belt. The

Scandinavian Plan claiming 16 to 20 nautical miles placed

its viewer on the heights along the coast but since these

varied so did the territorial belt—it was wider where the

mountains were taller and narrower along the flat areas.

Unlike the cannon-shot rule, where jurisdiction

depended on the location of cannons, the line-of-sight

doctrine provided a continuous belt of jurisdiction along

the coast. Moreover, the purpose of the line-of-sight

doctrine was different from that of the cannon-shot rule.

While the cannon-shot rule was developed primarily to create

neutrality zones during war, the line-of-sight doctrine was

to form a protective area around the coastal state.

Although the line-of-sight doctrine also provided customs,

fishing, and neutrality zones, the emphasis of the treaties

47
and publicists was upon the state's security.

A third method used to determine the territorial sea

was the marine league which, unlike the cannon-shot rule and

the line-of-sight doctrine, provided a standard measurement.

The first implementation of this method was in 1598 when the
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Danes issued an ordinance stating that any English ships

"hovering or fishing . . . two Norwegian leagues" from

Vespeno (Westman Islands) would be seized. This represented

a retreat from previous Danish claims of sovereignty over

vast areas of the North Atlantic and the whole of the

Norweigian Sea. The Netherlands, France and England pro-

tested these claims and considered them to be illegal appro-

priations of the high seas. Pressure from these stronger

states forced the Danes to limit their jurisdiction to

48
uniform coastal belts measured in leagues from the coast.

On June 18, 1745, a royal Danish edict was issued

stating that the limit of the Dano-Norwegian fishing monop-

oly was one league. On the same day a neutrality zone was

also created to a distance of one league. Thus, by the

middle of the 18th century, the Scandinavian territorial sea

extended to a uniform one league and existed for purposes of

49
both fishing and neutrality. Yet England refused to

recognize even the one-league neutrality zones and--using

its naval strength—continued to take prizes into its own

ports for adjudication.*********
These early jurisdictional claims to the seas were

based upon a state's ability to control the seas. As a

state's power increased, it attempted to enlarge its oceanic

domain. The first major maritime states, Portugal and

Spain, divided the oceans between themselves in the Treaty

of Tordesillas. This attempt by the Iberians to maintain
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closed seas was challenged by the emerging mercantile

powers—France, England, and the Netherlands. In order to

pursue their mercantile interest, these states required

freedom of navigation on all the oceans. Defending the

Dutch right to this freedom, Grotius published Mare Liberum .

Although the English agreed with freedom of navigation, they

perceived a threat to their fisheries in the doctrine

presented by Grotius. English publicists such as Welwood

and Selden defended the English historic right of closed

seas over their contiguous waters.

This conflict between maritime and coastal interests

was resolved by the development of the territorial sea

concept enunciated by Bynkershoek and others. During the

18th century extensive claims of sovereignty over the seas

declined. Instead of vague, far-reaching claims, states set

definite boundaries for specific purposes. Publicists from

different nations recommended primarily three methods

—

cannon-shot rule, line-of-sight , and Scandinavian league—of

determining the territorial sea. In the 18th century the

cannon-shot rule was the most widely accepted and was sup-

ported by most maritime powers.
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CHAPTER TWO

GROWING INTERNATIONAL ACCEPTANCE OF THE
THREE-MILE TERRITORIAL LIMIT

The three-mile limit first came into practice for

specific jurisdictional rights such as customs or fishing

zones. As states began to claim this limit for special

zones, they also increasingly used it to determine the

territorial sea limit. By the first half of the 19th

century, most states had abandoned the earlier methods of

determining the territorial sea and employed the three-mile

limit as the standard measurement for the territorial sea.

Only Spain attempted to maintain a wider general jurisdic-

tion but was forced to relinquish its claim. Despite this

general acceptance, states increased their jurisdictional

claims for special purposes in the latter part of the 19th

century. They were able to do so if their claims did not

conflict with those of more powerful states. Against the

French, English, and Germans who continued to fish three

miles from the coasts of Denmark and Iceland, even the Danes

were unable to maintain their historic four-mile limit.

Perhaps the first mention of the three-mile limit was

in connection with the British Hovering Acts the first of

which was passed in 1709. They were instituted to prevent

the smuggling of taxed items into England. Since the first

39
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act was too vague to be properly enforced, a second act was

passed in 1718. This act stated that ships with cargoes of

coffee, tea, brandy, spirits, and other taxed goods would

often pretend to be traveling to other ports while intending

to smuggle the goods into England. Therefore it gave

British customs officials authority to search suspected

ships "found hovering on the coasts of this Kingdom, [or]

within the limits of any port." The port authorities were

given the right to determine the limits within which they

would initiate searches. In 1728 the Customs Collector at

the Port of Yarmouth declared that his authority extended to

three miles from the coast. This limit existed only until

1736 when England passed another hovering act establishing a

customs zone of two leagues in a continuous belt from the

shore. As the smuggling problem became worse, England made

more extensive claims for customs jurisdiction. The three-

mile limit was not used as a customs zone in England for the

2
next 150 years.

Sweden also instituted a three-mile customs zone for a

short time. In 1758 in order to control the privateers off

the Swedish coast, King Adolf Frederick declared that Sweden

possessed jurisdiction three miles from its coast and that

within this area no hostilities were allowed. This limit

was extended to one German mile or 3.48 nautical miles in

1779.
3

During the Seven Years' War (175 6-1763) between England

and France in Europe and India, and the French and Indian
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War (1754-1763) in North America, several lawsuits dealing

4
with captured ships were brought before the courts.

The first of these lawsuits in 1761 involved the Joanna

Katherina , a British ship captured by a French privateer off

the Norwegian coast. The British owner asserted that it was

an illegal seizure because the ship had been taken within

the territorial waters of the Kingdom of Denmark and Norway.

The court ruled that in this instance the territorial sea

was one German mile and that the capture was therefore

legal. Another lawsuit involved a French privateer which

had seized two British ships, the Ellen and the Squirrel , in

waters claimed by Denmark. The French maintained the

legality of the cannon-shot rule for determining neutrality

and therefore the legality of the seizure. They agreed with

the concept of a continuous belt of territorial seas rather

than pockets within actual cannon range and equated cannon

range to three miles although at the time it was approxi-

mately two miles.

Publicists, as well as courts, helped to legitimize the

three-mile limit. The first one to equate cannon-shot range

to three miles was Abbe Ferdinando Galiani (1728-1787) in

The Duties of Neutral Princes Toward Belligerent Princes

(1782). Although an Italian economist, he had served in the

diplomatic corps in Paris from 1759 to 1769—during the

English-French wars and at the time when France advanced the

three mile cannon-shot equation— ar.d therefore was probably

familiar with this idea. In his work on neutrality, he
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examined the then-prevalent practice of states to abide by

the cannon-shot rule. He concluded that states should

accept a standard, continuous belt of three miles from the

coast as the furthest limit of cannon range—even before

fortifications had been built. Although he did not mention
r

the French position of 1761, his view closely resembled it.

The United States was the first country to legislate

the three-mile limit into its domestic statutes. This

decision was caused by its desire to remain neutral in the

European wars following the French Revolution. At this

time, England, France and Spain all held possessions in

North America and consequently were engaged in maritime

hostilities along the American coast. These states began to

pressure the United States to declare the extent of its

territorial sea.

On September 13, 1793, French Minister Edmond Charles

Genet asked Secretary of State Thomas Jefferson to define

the limits of American jurisdiction along the coasts—adding

that states and jurists held varying opinions on the legal

breadth. In order to maintain its neutrality within a zone

acceptable to the belligerents, on November 8, 1793, Thomas

Jefferson sent almost identical replies to Genet and to the

British Minister, Mr. G. Hammond, "provisionally" establish-

ing the United States territorial seas at one sea league or

three miles. These notes mentioned that a three-mile terri-

torial limit was recognized by some of the states with which

the United States had commercial dealings and that it was a
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narrower limit than was claimed by many states. The major

difference in the two notes was that the one to the British

emphasized the temporary nature of the three-mile neutrality

zone. This allowed for the possibility of the United States

increasing its territoral sea once it became strong enough

to defend the increased limit.

As a result of the decisions taken on the three-mile

zone, on June 5, 1794, the United States Congress enacted a

law creating a three-mile neutrality zone. This action

Q
further legitimized the three-mile limit. In doing so it

blended the three previous methods of determining the terri-

torial sea and incorporated the concepts of a continuous

belt from the line-of-sight doctrine, the need for a spe-

cific, uniform distance from the marine league, and a

neutrality zone from the cannon-shot rule. Although there

is no definite connection between Jefferson's formulation

and Galiani's equation of a three-mile territorial limit

with cannon-shot range, it is likely that Jefferson was

acquainted with these ideas.

A few years later several international court cases

upheld the legality of the three-mile limit. In 1800 the

British High Court of Admiralty ruled that the capture of

four Dutch ships within three miles of the Prussian coast

9
was an illegal seizure. In 1805 it ruled that the capture

of an American ship by British privateers one and a half

miles from the alluvial silt islands of the Mississippi

River was also illegal. Conversely, in 1808 a French
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seizure of some American ships off the Prussian shore was

ruled legal because the ships were taken when they were more

than three miles from the coast. In 1812, United States

Circuit Judge Story, in his decision on the seized ship Ann ,

referred to the three-mile limit as established interna-

tional law and stated that vessels within three miles of

United States territory came under United States jurisdic-

tion. Thus by the early 19th century the three-mile limit

had been advanced by publicists, used by statesmen, legis-

lated in domestic statutes, and advanced by the courts.

The first international treaty which specifically

accepted the three-mile limit, the Fishing Convention of

1818, was signed by the United States and Britain. This

treaty involved the regulation of fishing rights of British

dominions in America. Before the American Revolution,

British subjects were allowed to fish the entire North

Atlantic seaboard. Even though the French had lost Nova

Scotia and Newfoundland as a result of the Treaty of Utrecht

(1713) , they continued to maintain fishing rights there.

Following the French-Indian War, France lost all of its

Canadian possessions except the islands of St. Pierre and

Miquelon off the Newfoundland coast; it retained fishing

rights off Newfoundland but lost them off Nova Scotia. As a

result, the British colonials were free to fish the area

under British protection. After the Revolution, the Ameri-

cans, fearing they would be excluded from the rich fishing

grounds off Newfoundland and Nova Scotia, attempted during
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the Paris peace negotiations of 1782 to secure their pre-

vious rights to the fisheries. The Ameri- cans succeeded in

keeping these fishing rights in return for allowing the

British the right to freely navigate the Mississippi River.

The Treaty of Ghent (1814) , which concluded the hostil-

ities, did not refer to either the American fishing rights

off the Canadian coast or to the British navigation rights

on the Mississippi River. Hence, the Americans continued as

before to fish the waters off the Canadian coast; but this

was not Britain's intention. In June 1815, an American

vessel fishing 45 miles from the Nova Scotia coast was

warned by a British ship that it was trespassing when fish-

ing within 6 miles of the coast. The Americans protested

the British pronouncement, insisting that the War of 1812

had not changed the fishing rights granted in 1783. The

British countered that the Treaty of 1783 was cancelled by

the War of 1812. American fishing vessels operating within

60 miles of the Canadian shore would be seized. Claims and

counter-claims followed. Finally in 1818 a compromise was

achieved based on the three-mile limit:

And the United States hereby renounces, for ever,
any liberty heretofore enjoyed or claimed by the
inhabitants thereof to take, dry, or cure fish on
or within three marine miles of any of the coasts,
bays, creeks, or harbors of His Britannic Majes-
ty's dominions in America.

Thus the United States was the first nation to adopt

the three-mile limit for purposes of neutrality and fishing.

In both cases the United States was operating from a
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relatively weak position and claimed the three-mile limit

because it had the greatest chance of being accepted by the

more powerful states.

The most powerful of these states was Britain. Its

empire extended across all the oceans and into all the con-

tinents. After 1815 the Royal Navy possessed 95 capital

ships patrolling all the seas. As Britain required freedom

of navigation and reduced territorial sea limits, it quickly

became the major advocate for international acceptance of

13
the three-mxle limit.

Toward this end Britain negotiated several treaties.

In 1839 it signed the first of five treaties with France

based on a three-mile limit concerning fishing rights. In

1857 the two countries agreed on a three-mile fishing limit

for Newfoundland. Several other treaties were concluded

further defining the rights and regulations of each state

14
within the three-mile zone.

In addition, from 1819, Britain legislated a series of

acts creating three-mile limits throughout the Empire. The

first of these applied to the Canadian colonies. Newfound-

land and Labrador in 1819; Nova Scotia in 1836; Prince

Edward Island in 1843; and New Brunswick in 1853. Then in

1877 Britain established a three-mile territorial limit for

the Empire's Pacific Islands including the Friendly, Navi-

gators, Union, Phoenix, Ellice, Gilbert, Marshall, Caroline,

Solomon, Saata Cruz, Rotunda islands, part of the Island of
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New Guinea, New Britain and New Ireland, Louisade Archi-

pelago and others. In 1881 Britain created a one-league

(three-mile) fishing limit for New South Wales and Australia

and a three-mile neutrality zone for Cyprus. Britain in-

structed all its subjects to abide by the three-mile limits

of other states.

Important domestic legislation based upon the three-

mile limit was also passed in England. The Act of July 31,

1868 gave the British county courts admiralty jurisdiction

to a distance of three miles for cases involving maritime

jurisdiction, salvage, ocean collisions, and slave trade.

The Common Law was made applicable to crimes committed

within three miles of the English coast by the Territorial

Waters Jurisdiction Act of August 16, 1878. The Sea Fisher-

ies Act of August 2, 1883 forbade any foreign fishing vessel

15
from entering the English three mile territorial zone.

Probably the most influential British act in aiding

international acceptance of the three-mile limit was the

Customs Consolidation Act of 1876. Prior to this Act,

Britain had claimed increasingly larger customs zones begin-

ning with the Hovering Acts in 1736 which had created a

two-league limit. As smuggling of tobacco, alcoholic

beverages, and tea continued to increase, Parliament enacted

legislation in 1765 extending the customs zone to three

leagues around the Isle of Man—one of the major smuggling

areas. Even this did not curtail the smuggling, and

Parliament in 1784 increased the customs jurisdiction to
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four leagues. Then in 1802 yet another Act was passed

increasing the zone to eight leagues. Even this did not

alleviate the problem and so, in desperation, in 1805

Parliament extended the zone to 100 leagues.

Toward mid-century, as the general situation changed,

Britain began to re-evaluate the need for such an extensive

customs zone. Smuggling had gradually declined and the

100-league customs zone began to pose problems for the

British government. Questions were raised concerning the

legality of Britain's claiming control beyond the accepted

three mile jurisdiction. Additionally, other states such as

France, Belgium, and the United States began to extend their

customs jurisdiction to 10 or 12 miles. This meant that

ships of the large British merchant fleet could be stopped

and searched outside the three-mile zone, hampering freedom

of trade. On the advice of the British Foreign Office, the

government began to reduce the customs zone to three miles.

As a result, in 1876 Parliament enacted the Customs Consoli-

dation Act. This Act repealed all the previous customs acts

and replaced them with a customs zone of three miles for

non-British vessels and a three-league or nine-mile zone for

vessels belonging to British subjects and ones on which half

of the persons aboard were British subjects. In passing

this Act, the Territorial Waters Jurisdiction Act of 1878

and the Sea Fisheries Act' of 1883, Britain demonstrated to

other states its intention of upholding the three-mile limit

for all purposes.
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France, accepting the three-mile limit for fishing

purposes, rejected it for other purposes. In 1817 it estab-

lished a customs zone of two myriameters or approximately

11 nautical miles and upheld this limit through the 19th

century. For purposes of neutrality, France kept the

cannon-shot rule until 1896 when, following Britain's lead,

it adopted the three-mile limit.

Unlike Britain and France, Austria made minimal sea

claims. In 1803 it adopted cannon range as the limit for

neutrality. In 1849 it equated cannon-shot range with three

marine miles. In 1881 Austria-Hungary established a customs

zone of four miles, and in 1884 a three-mile exclusive fish-

ing zone.

Prussia also held modest sea claims. In 1866 it

accepted the cannon-shot rule for its territorial sea lim-

its. In 1882 and 1884, it signed two treaties based upon

the three-mile limit—the North Sea Fisheries and the Suez

Conventions

.

During the early 19th century, Russia claimed large

territorial seas in order to protect its seal fisheries from

foreign fishermen. In 1821 Tsar Alexander I issued an Ukase

(Proclamation) prohibiting foreign ships 100 miles from

Russian coasts and islands; any ship within this zone was to

be seized. Additionally the Ukase forbade foreign vessels

from the Bering Sea, the Gulf of Alaska, and the Sea of

Okhotsk; the Russians claimed the territory north of a line

drawn 45° north on the Asian shore and 51° north on the



50

American shore to be Russian territory. This position

antagonized the Americans and the British who had fishing

interests in western Canada. The Russian seizure of an

American brig, the Pearl , in 1822 resulted in negotiations

and conventions signed between the United States and Russia

in 1824 and between Britain and Russia in 1825. In these

agreements Russia agreed to withdraw its claims made in the

1821 Ukase . The Pearl was released in 1829.

In the latter part of the century, Russia accepted the

three-mile limit. In 1868 the Russian Foreign Minister told

the United States that foreign whalers were not allowed

within a three-mile limit. The following year Russia adopt-

ed the three-mile rule for purposes of neutrality. Although

the Russian territorial sea was set at three miles in 1893,

the White Sea was still considered to be a closed territor-

ial sea. Later that year, the United States and Great

Britain undertook not to fish seals within ten miles of the

Russian mainland and 30 miles of the Komandorsky Islands and

Tulenew Island.

Throughout the 19th century many of the lesser European

powers also adopted the three-mile limit. This acceptance

was demonstrated by the signing of conventions with other

more powerful states. Perhaps the most important of these

was the "Hague Convention for the Regulation of the Police

of the Fisheries in the North Sea outside Territorial

Waters," better known as the North Seas Fisheries Convention

(1882) . Six states—Great Britain, Germany, Belgium,
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France, Denmark, and the Netherlands— signed; the only North

Sea state not to sign was Norway and Sweden (at that time

one state ruled by the King of Sweden)

.

The purpose of the North Seas Fisheries Convention was

to establish and regulate exclusive fishery zones in the

North Sea. Its most important provisions were Article Two

and Article Three. Article Two created an exclusive fishery

zone of three miles to be measured from the low water mark

along the coasts, islands, and banks of the participating

states. Additionally, Article Two stated that in the case

of bays the three-mile measurement was to begin at the point

where the width of the bay exceeded 10 miles. Article Three

attempted to standardize measurement; it defined miles as

geographic miles, 60 of which make up one degree in lati-

+ A 18
tude

.

Although this convention dealt with fishery zones, it

reinforced the signatory states' acceptance of a three-mile

territorial sea. The ones which had not previously accepted

this limit did so after the Convention, while those which

had already adopted it better defined their positions.

The Suez Canal Convention (1888) also recognized the

three-mile limit. Signed by nine states—Great Britain,

Austria-Hungary, France, Germany, Russia, Italy, The Nether-

lands, Spain, and Turkey—this convention neutralized the

Suez Canal ensuring free passage to all ships during times

of war and peace. It stated that no acts of war could take

place "within a radius of three miles from those ports, even
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though the Ottoman Empire should be one of the belligerent

powers." Thus it recognized a three-mile territorial sea

for the Ottoman Empire while establishing a neutrality zone

19
for the rest of the Suez Canal.

In addition to signing the North Seas Fisheries

Convention and the Suez Canal Convention, many of the lesser

European powers also enacted domestic legislation adopting

the three-mile limit for various purposes. In 1832 Belgium

accepted a three-mile limit as did The Netherlands in 1874.

Greece adopted a three-mile fishing zone in 186 9. The Otto-

man Empire in 1893 established a three-mile fishing limit

around Crete. From 1828 to 1830 Spain fixed a three-mile

anti-smuggling zone but rescinded it in favor of a six-mile

20
zone

.

Since most of the Far Eastern states were colonized by

European powers which accepted a three-mile territorial sea,

they had no choice but to adopt this limit. Even the few

states which maintained their independence were not in any

position to go against the European maritime powers and so

they also accepted a three-mile zone. During the Franco-

Prussian War, Japan declared a three-mile neutrality zone.

King Kamehameha of Hawaii proclaimed a three-mile neutrality

zone during both the Crimean War and the Russo-Turkish

21
War.

Of the Latin American states, Chile was the first to

enact legislation regarding sea limits. In 1855 the Civil

Code of Chile created a dual zone composed of an inner
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territorial sea of three miles and an extended zone of 12

miles for other purposes. In 1870 during the French-

Prussian War, Chile established a 150-mile neutrality zone.

Four other Latin American states patterned their ocean

legislation after Chile's Code of 1855: Ecuador in 1857; El

Salvador in 1860; Argentina in 1869; and Honduras in 1880.

In the 19th century the United States officially

maintained its support of the three-mile limit which it had

adopted in 1793. Several times when other states initiated

broader limits, the United States protested their actions.

It did so following the Russian Ukase (Proclamation) of

1821; the Americans became worried about possible hostili-

ties arising with Russia over fishing rights in the North

Pacific. The United States sent a diplomatic note in 1875

reminding Russia of the general international acceptance of

a three-mile limit. In 1879, after a Mexican attack on an

American merchant ship outside the three-mile limit, the

United States lodged a complaint with the Mexican govern-

. 22ment

.

There are instances when the United States supported

broader jurisdiction over some ocean space. The focus of

the Bering Sea Arbitration of 18 93 was on whether or not the

United States had the right to control seal fishing in the

23
Bering Sea outside the three-mile limit. In 1881 the

United States Treasury Department decided to apply American

conservation laws to all waters of the Bering Sea east of

the boundaries set by the Seward Convention in 1867 and
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ordered the Coast Guard to enforce this interpretation.

Foreign seal fishermen in violation of the conservation laws

were first warned but in 1886 the Coast Guard began to seize

offending British vessels. Between 1886 and 1890 fourteen

ships were taken at a distance of 15 to 115 miles from land

in the American part of the Bering Sea. After extended

British protests, the United States agreed to stop the

capture of British ships if the British agreed to stop seal

fishing in the Bering Sea. The matter was then submitted to

an arbitration tribunal consisting of members drawn from

France, Italy, Sweden, Britain, and the United States.

The major question that emerged was whether the United

States had the right to protect the seals of the Bering Sea

outside the three-mile limit. Only the American member of

the tribunal said they had. The others concluded that the

United States did not have any right outside the three-mile

limit. Although the arbitration board recommended conserva-

tion measures which were put into effect, this had little

24
effect on the destruction of the seal herd.

Meanwhile, the question of the three-mile limit was

being fought out among western publicists of whom only the

British gave the three-mile zone unanimous support. Many

writers still continued to endorse the cannon-shot doctrine

but recommended that the limit of the territorial seas be

extended proportionately as the range of the coastal artil-

lery increased. Fedoi Fedorovich de Martens (1845-1909), a
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Russian professor, diplomat, and arbitrator, was one of the

more distinguished publicists holding this view. He sup-

ported the extension of territorial seas from three to ten

miles—a distance which would be subject to change as

cannon-shot range increased. Similarly, a Spanish publi-

cist, Marquis de Ramon de Dalmau y de Olivart (1861-1928)

,

based his justification of the six-mile Iberian claims on

the increase of cannon range. Likewise, Carlos Calvo (1824-

1906) , an Argentinian publicist, advocated a five-mile

territorial sea corresponding to the cannon range of the

time. Others sharing this view were the French legal writ-

ers, Jean Felicite Theodore Ortolan (1808-1904), Paul Louis

Ernest Pradier-Fodere (1836-1904) , Joseph J. B. Imbart de

Latour (1859-1924) , and the Austrian publicist, Franz von

Liszt (1851-1919)

.

The majority of publicists preferred the three-mile

limit. Domenico Alberto Azuni (1760-1827) , considered the

cannon-shot rule imprecise and thought that the three-mile

rule was an improvement. The Austrian, Felix Stoerk (1851-

1908) argued that submarines, mines, dirigibles, and torpe-

25
dos had made the cannon-shot rule obsolete. Others— such

as the American, Henry Wheaton , (1785-1848) and the Ger-

mans, August Wilhelm Heffter (1796-1880) , Heinrich Bernard

Oppenheim (1819-1880), Ludwig Gessner (1828-1890) —consi-

dered the change from the outmoded cannon-shot rule to the

27
three-mile limit as natural evolution.
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Other legal writers supported systems incorporating

varying limits for different purposes. The major proponent

of this system was the Frenchman Albert Geouffre de Lapra-

delle (1871-1955). Rejecting the cannon-shot rule, he

developed a multi-tiered system consisting of a three-mile

neutrality zone, a three- or four-mile fishing limit, and a

28
four-league customs area. Two American publicists—James

Kent
29

(1763-1847) and Henry Wagner Halleck 30 (1815-1872)—

also advocated extended limits for security, neutrality, and

customs purposes.*********
Although acceptance of the three-mile rule steadily

increased in the 19th century, some states attempted to

maintain other limits. The historic four-mile claim of the

31
Scandinavian states were maintained by Norway and Sweden

but rejected by Denmark who signed the North Seas Fisheries

Convention of 1882. Spain's attempt to enforce this law led

32
to a conflict with England in 1840 and 1841. Failing to

maintain this limit in Europe, Spain claimed a six-mile

territorial sea around Cuba. During the American Civil War,

Spain complained that American war-ships had violated

Spanish neutral waters surrounding Cuba. The United States

refused to recognize this claim. In 1885, Spain was

successful in negotiating a treaty with Portugal providing

for exclusive fishing rights for both within a six-mile zone

33
and certain conservation methods within twelve miles.
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Mexico was the only state to claim a nine-mile terri-

torial sea. The Treaty of Guadalupe Hidalgo (1848) which

ended the Mexican War stated that the United States-Mexican

boundary began "in the Gulf of Mexico, three leagues [nine

34
miles] from land, opposite the mouth of the Rio Grande."

The Gadsden Purchase of 1853 maintained this boundary de-

limitation. Mexico also signed treaties establishing nine-

mile custom zones with Britian, Germany, the Kingdom of

Norway and Sweden, and China, and 11-mile custom zones with

35
France and El Salvador.

Although the United States officially had adopted the

three-mile limit in 1793 and defended it on several occa-

sions during the 19th century, opinion and practice in the

United States varied as to what limits should be held.

Thomas Jefferson believed that the United States' territor-

ial seas should reach to the Gulf Stream; American publicist

James Kent held that wide baselines should be used to deter-

mine the Atlantic territorial sea. In international deal-

ings, the United States signed the nine-mile boundary treaty

with Mexico and attempted to gain seal conservation rights

in the Bering Sea beyond the three-mile limit.

Throughout the 19th century the United States showed an

ambivalent attitude toward the three-mile limit as witnessed

by various acts, cases and pronouncements. In the settling

of a dispute concerning a capture near the mouth of the

Delaware Bay, United States Attorney General Randolph stated

that the entire Bay was an American territorial sea based on
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American ownership of both the New Jersey and Delaware

headlands and shores. He added that the Bay had been

exclusively British and with the American Revolution this

proprietorship passed to the Americans. He thus concluded

that in such cases there was a justification for extending

J £T

the American territorial sea. In 1799 the United States

extended its custom zone to four leagues (12 miles) ; in

which area the transfer of foreign goods was prohibited and

United States officials were authorized to board vessels to

inspect their cargoes. In 1804 the United States Supreme

Court in the case of Church vs Hubbart upheld this law and

the right of other states to a similar zone. It ruled that

the seizure four leagues from the Brazilian coast of an

American ship which was engaged in trade, violating Brazil-

ian law, was legal.

Throughout the century, the United States was in favor

of a wider neutrality zone. During the Napoleonic Wars, the

United States in 1806 signed a treaty with Great Britain

creating a five-mile neutrality zone but this treaty met

with great opposition in Great Britain—especially from the

Admiralty—and was never signed. In 1896 the United States

attempted to gain support for a six-mile neutrality zone but

recognized the fact that such a change would have to be

accepted by a majority of the maritime powers. Later, at

the turn of the century, the United States Naval War College

proposed an extension of the marginal seas to six miles but

cautioned that this would diminish the area of the high seas
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and could be accomplished only with the agreement of the

maritime states. In another departure from the three-mile

limit, the Inland Rules of the Road (1897) —writing regula-

tions for ships in and near the United States

—

considered American jurisdiction to extend as far as

.- .. 37
15 miles.

Various states, although accepting a three-mile terri-

torial sea, advanced different limits for special purposes.

Some of the most common legislation extending limits dealt

with the preservation of sea life. In 1829 France enacted a

law curtailing injurious trawling within three leagues of

. 38
its coast.

In 1868 Great Britain gave the Irish Commissioner the

right to regulate the harvest of oysters as far as 23 miles

39 .

from the coast. Then in 1895 Great Britain passed a

similar act forbidding trawling within 13 miles of the

Scottish coast. Through a set of three acts the British

claimed exclusive rights to the Ceylonese pearl, chank,

coral, beche-de-mer , and shell fishing grounds as far as

twenty miles from the shore; they defended these wide-

ranging claims on the basis that these fisheries had been

41
appropriated from earlier times. Britain in 1888 and 1889

passed legislation controlling pearl and biche-de-mer fish-

eries in Australia from 250 miles to 600 miles applicable

42
only to British subjects.

A much more modest claim was made by Austria-Hungary

and Italy to exclusive one-mile wide belts of sponge and
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coral fisheries; each state was allowed to fish the other's

43
area.

Another special purpose zone claimed by Britain was

exclusive rights to subsoil minerals. This claim dated from

a dispute between the Crown and the Duchy of Cornwall over

who owned the tin and copper mines of the sea-bed extending

from Cornwall, England. In 1858 it was decided that the

Prince of Wales owned all the mines and minerals between

high and low water marks in the County of Cornwall while the

Queen owned all the mines and minerals seaward of the low

water mark. No seaward limit was set. Although these mines

did not extend past three miles, the ownership of coal mines

which did extend was based upon this decision.

Britain also extended its seaward jurisdiction over

British subjects for criminal and admiralty offenses. In

1833 and 1843 Britain created extra-territorial courts in

Canton and Hong Kong to try British subjects for crimes

committed in China and up to 100 miles of the Chinese

. 44
coast.*********

Despite these jurisdictional extensions in special

circumstances, most states at the close of the 19th century

accepted the three-mile territorial sea. This limit

accomodated the coastal state's need to protect its coast

and close-water fisheries while allowing the maritime state

freedom of navigation on the high seas. Britain's primacy
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in world affairs was the major factor in establishing the

international acceptance of the three-mile limit. Other,

less powerful states had little choice but to agree with

Britain's dictum. This was a period of relative stability

in ocean law.
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CHAPTER THREE

1900 TO WORLD WAR II

At the beginning of the 20th century, the three-mile

limit was observed along most coastlines. England, France,

Germany, and The Netherlands— states which held the three-

mile limit—had colonized or taken into their spheres of

influence most of the coastlines of Africa, South Asia, and

Oceania. Consequently, these areas had three-mile terri-

torial seas. States which did not hold the three-mile

limit, Uruguay, Scandinavia, Iberia, and Mexico, possessed

only a small portion of the world's coastline and only 10%

of the world's ships. In the first quarter of the 20th

century the three-mile limit had reached its peak of

acceptance. England—the greatest advocate of the three-

mile limit—was still the most powerful state but global

changes were beginning to foreshadow the end of Britain's

1
supremacy.

Although Britain still possessed unparalleled maritime

strength, its relative power had declined. In 1815

Britain's navy was greater than the navies of all the other

states combined. By 1914 the naval strength of Germany,

France, and the United States had increased and their com-

bined navies were larger than the British. Nevertheless,

65
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Britain was still dominant—possessing not only the greatest

2
number of capital ships, battle cruisers, and cruisers but

3also the largest merchant marine fleet. However, Britain

no longer exclusively controlled the seas but had begun to

share control with the other emerging maritime nations.

The other major change in the power structure at the

turn of the century was the rise of two non-European states,

the United States and Japan. Both of these emerging states

defeated established European nations in wars. Although

previously ignored, through their show of military strength

these non-European states now commanded a voice in global

affairs. By their ascendancy they diminished the relative

power wielded by the established European states—primarily

Britain. Both these states upheld the three-mile territor-

ial limit and upon gaining control over additional territory

established three-mile zones.

Throughout the 19th century the United States expanded

its territory to become a two-ocean state and continued to

develop its economy. With its victory over Spain in the

Spanish-American War of 1898, the United States emerged as a

military force on the world scene. It also became an

imperial power; it gained the former Spanish colonies of

Cuba, the Phillippines , and Puerto Rico whose territorial

seas it changed from six to three miles. With this increase

of power, the United States had a greater impact on interna-

tional affairs, including the development of the law of the

seas

.
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Japan also became a state to be noticed after its

victory in the Russo-Japanese War of 1904-5. This victory

marked the beginning of the growth of the Japanese Empire

and the demise of the Czarist Russian Empire. The Peace of

Portsmouth gave the Japanese the southern half of Sakhalin

reducing the Russian coastline by approximately 1,000 miles.

To increase their fishing grounds, the Japanese changed the

4previously Russian ten-mile fishing zone to three miles.

Britain continued to pressure those states which

extended their territorial seas beyond three miles. In 1905

a Canadian ship was captured while fishing in the mouth of

the Rio de la Plata to which Uruguay claimed exclusive

rights. Britain protested this claim and the ship was

released. Also in the same year, Britain supported the

right of British, French, and German subjects to fish three

miles from the Iberian coast which held a six-mile limit.

The British Foreign Office declared that the British

government "did not recognize any claims of the Spanish or

Portuguese governments to exercise jurisdiction over British

5vessels beyond the three mile limit." Britain was deter-

mined that the three-mile limit be upheld, giving British

ships the maneuverability they required to maintain their

far-reaching empire.

Despite this, Britain itself maintained claims which

extended beyond the three-mile limit although sometimes it

relirquished or modified these claims. After protests were

lodged by Norway and Sweden, British control over fishing
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regulations for the waters surrounding Scotland were inter-

preted by the Foreign Office as applying only to British

subjects. In 1927, following a collision in the Bristol

Channel, a British court of appeals found that the Channel,

which is a width of 20 miles, was not part of the territor-

ial seas.

Although Germany signed both the North Seas Fisheries

Convention (1882) and the Suez Convention (1888), it did not

formally adopt a three-mile territorial sea until 1909. In

1915 the German Supreme Prize Court upheld the international

legality of the three-mile limit as opposed to the four-mile

limit held by Sweden and Norway. This resulted from a World

War I German capture of a Swedish ship between three and

four miles from the Swedish coast. After World War I,

Germany—maintaining its support of the three-mile limit

—

protested the larger Finnish customs zone which it con-

sidered to be illegal. In 19 24 Germany and the United

States signed a treaty pledging to uphold the three-mile

limit as the "proper limits of territorial waters."

Some European states such as Italy (1908) , the Nether-

lands (1904) , and Denmark (1900) which had 19th-century

treaty obligations committing them to some form of the

three-mile limit, passed domestic legislation confirming

their commitments in the early 20th century.

Other states gave in to either diplomatic pressure or

the impossibility of maintaining wider zones in World War I

and so changed their limits. Spain and Portugal succumbed
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to international pressure especially exerted by Britain to

change their limits but did not totally accept the three-

mile limit; Portugal passed a law adopting a three-mile

fishing limit but kept a six-mile neutrality zone while

Spain retained a six-mile fishing zone and adopted a three-

mile neutrality limit. Mexico also gave in to international

pressure—primarily from the United States after the Span-

ish-American War—and reduced its three-league limit to

three miles. Sweden and Norway, wishing to remain neutral

in World War I, relinquished their four-mile limits which

they found too difficult to defend.

As the power of the United States grew and as its

maritime strength increased, it recognized the advantages of

maintaining the three-mile limit. The United States now

wanted to keep as much of the ocean as possible free for

military and commercial navigation. Shortly after its

victory over Spain, it indicated its support of the three-

mile limit in several ways. In 1900 the United States

accepted a code of naval warfare which was based on the

three-mile limit. Then in 1901 prior to the building of the

Panama Canal, Britain and the United States concluded a

treaty in which they agreed to a three-mile limit off the

canal zone. The following year the United States declared

7xts support of the three-mile limit.

Prior to World War I the practice of settling disputes

through international arbitration gained in popularity. In

1899 the First Hague Peace Conference established the
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Permanent Court of Arbitration. This Court handled many

disputes resulting in bilateral and multilateral arbitration

treaties. A number of these dealt with territorial sea

limits

.

The controversy surrounding seal fishing in the Bering

Sea was settled by the Fur Seal Convention of 1911. The

earlier attempt to solve the problem of oceanic seal fishing

by the Bering Sea Arbitration of 1893 was unsuccessful. In

this Arbitration the use of certain seal fishing equipment

was forbidden. The United States interpreted this regula-

tion as allowing the seizure of ships and people who

possessed this equipment. The enforcement of this inter-

pretation led to a dispute with the British following the

American capture of Canadian sealing vessels. The Fur Seal

Convention of 1911—a multilateral convention between

Britain, Russia, Japan, and the United States—settled the

problem by establishing a seal conservation program based on

the three-mile limit. The signatory states agreed to pro-

hibit their subjects from killing, capturing, or pursuing

these animals beyond three miles of their territorial seas.

The seal herd was saved from extinction and within a few
o

years regained its population.

The North Atlantic fisheries dispute also involved

conservation of fisheries and the delimitation of territor-

ial juridiction. This dispute was based on the long stand-

ing rivalry of the United States and Britr.in over fishing

rights off the Canadian coast. By the Convention of 1818
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the United States had to relinquish its rights "to take,

dry, or cure fish on or within three marine miles of any of

" 9
the coasts, bays, creeks or harbors. The Canadians

attempted to extend their jurisdiction beyond this area for

conservation of the fisheries. The Americans wanted to

expand the area in which they were allowed to fish. This

conflict of interest resulted in arrests, seizures of ships,

deteriorated relations between the states and several

attempted negotiations. Finally, in 1908, Britain and the

United States agreed to submit their dispute to the Hague

Permanent Court of Arbitration. Seven questions were sub-

mitted to the Tribunal. The first asked whether or not

Britain had the right in general to enforce conservation

regulations. Another central question was how the baselines

for the three-mile limit should be measured.

The Permanent Court decided in favor of Britain regu-

lating the fisheries for purposes of "protection and

preservation." Recognizing the need for international

cooperation in species conservation, the Court recommended

the creation of a Permanent Mixed Fishery Commission to

regulate conservation measures. The Court also recommended

that the United States and Britain pattern their delimita-

tion of bays after the North Seas Fisheries Convention which

used the ten-mile rule , drawing a straight line across the

bay at the point where the width exceeded ten miles. The

United States and Britain acted on these recommendations and
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on July 20, 1912 signed an agreement on the Mixed Fisheries

Commission and the ten-mile rule for bays.

Another dispute which was submitted to arbitration

concerned a treaty between the United States and Nicaragua.

Signed in 1914, the treaty gave the United States the right

to build a trans-oceanic canal through Nicaragua and to

establish a naval base on the Nicaraguan coast of the Gulf

of Fonseca which was surrounded by Nicaragua, Honduras and

El Salvador. Several Central American states objected to

the treaty. They argued that the Gulf of Fonseca was a

closed historical bay, owned jointly by the three states and

that any rights granted to other states had to be approved

by all the littoral states. Hoping to have the treaty

cancelled, Costa Rica and El Salvador asked the Central

American Court of Justice to determine the legal status of

the Gulf. The judges agreed that the Gulf of Fonesca was a

closed historical bay belonging to the three littoral states

each of which possessed a territorial sea of one league

(three miles) along its coastline. Outside the territorial

seas the three states held jurisdiction in common for cus-

toms and national security. Therefore the treaty between

the United States and Nicaragua—allowing United States

warships to be under exclusive United States control in the

Gulf—would infringe upon the rights of Honduras and El

Salvador

.

The Hague Peace Conference of 1907 instructed belliger-

ents "to respect the sovereign rights of neutral Powers and
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to abstain in neutral territory or waters," from any "vio-

12latxon of neutrality. " It did not define the limits of

these waters. Therefore with the advent of World War I,

states had to declare the limits they held for neutral

waters. In 1912, France, which had previously held a three-

mile fishing limit and a neutrality zone determined by

cannon-shot range, established a six-mile neutrality zone.

Italy, in 1914, proclaimed a six-mile neutrality zone, and

in the same year Uruguay decreed a five-mile neutrality

zone.

Before World War I, when Russia was a weak maritime

state, primarily interested in fishing, it attempted to

extend its seaward jurisdiction from three to twelve miles.

The Russian Professor de Martens (1845-1909) , who advocated

an extended territorial sea, based on increased cannon

range, was a government official in the late 19th century

and influenced Czarist opinion. Russian Foreign Minister

Sazanov on several occasions in the early 20th century

expressed his government's position that the territorial sea

is determined by the extent of control from land. Although

at this time cannon range was approximately twelve miles,

Russia in its weak position could never hope to enforce this

territorial limit against the maritime powers.

Just before World War I, Russia was able to increase

some aspects of its seaward jurisdiction while the major

maritime states were concerned with their own naval rival-

ries. In 1893 Britain and the United States agreed to a
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ten-mile exclusive Russian fishing zone on the Pacific

Ocean. In 1907 Russia signed a treaty with Romania creating

a ten-mile exclusive fishing zone between the two states.

Then in 190 9 Russia established a twelve-mile customs

jurisdiction. In 1911 it created a twelve-mile territorial

sea and fishing zone but only on the Pacific Ocean and not

on any European waters.

Then after Russia's defeat in World War I and its

subsequent revolution and civil war, it was even less able

to defend any seaward extensions. Nevertheless, the Soviet

government in 1927 decreed a twelve-mile territorial sea.

Since the Soviet Union did not have the naval capability to

enforce this limit, other states ignored its twelve-mile

14decree and only recognized a three-mile territorial sea.*********
The first international conference to deal with law of

the sea issues was the League of Nations Conference for the

Codification of International Law held at the Hague in 1930.

To determine the feasibility of this, the Sub-committee on

Territorial Waters in 1926 sent questionnaires to govern-

ments of League and non-League members. The governments

were asked whether they thought a codification convention on

territorial seas was possible and desirable. The members of

the Sub-committee drafting the questionnaire held divergent

views on the extent of territorial seas. Although the

questionnaire incorporated the three-mile limit— as proposed

by the American delegate, George W. Wickersham—the opposing
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views were also included. The Chairman of the Sub-commit-

tee, Walter Schucking of Germany, believed that territorial

seas should be determined by the extent of cannon range; he

advocated a six-mile territorial sea with larger zones for

special purposes. Professor de Magalhaes of Portugal

recommended a twelve-mile territorial sea for all purposes.

The inclusion of these opposing opinions encouraged states

to re-evaluate their positions on territorial seas.

The answers to the questionnaires indicated a willing-

ness to attempt the codification of laws of the sea.

Twenty-five states agreed that a convention on territorial

seas was possible and desirable. The four major maritime

powers'—Great Britain, Germany, the United States, and

Japan—were among these. Only a few states disagreed:

France, Italy, and Poland replied that it was not the right

time for such a convention; Austria and Switzerland—both

land-locked—abstained; Spain objected to the provision of a

three-mile draft convention. Another question addressed

the possibility of states coming to an international

agreement on exploitation of sea products. The majority of

states agreed on the possibility: 22 states, including the

United States, France, and Italy, voted for a convention

dealing with this issue; six states, including Great Britain

and Japan voted against it; and Austria and Switzerland

abstained. As a result of these replies, the League of

Nations Assembly resolved that a conference on territorial
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seas be held and provided for the establishment of a

17Preparatory Committee to decide on areas of discussion.

In order to identify the major law of the seas issues,

the Preparatory Committee requested states to submit their

views. Some of the issues which emerged were rights over

territorial waters, rights of coastal states to the air

above and the sea-bottom and subsoil covered by territorial

waters, breadth of territorial waters, determination of the

baselines, straits, and innocent passage. In answer to the

desirable limits of territorial seas and contiguous zones,

most states favored a three-mile territorial sea but some

preferred a wider margin; several states claimed special

jurisdiction zones of twelve miles. On the basis of these

replies, the Preparatory Committee drafted an agenda for

.18
discussion.

The Conference convened at the Hague March 13, 1930,

with delegates from 48 states attending; nine non-League

members, including an observer from the Soviet Union par-

ticipated in the Conference. The diverse composition of the

Conference and the procedural rules made it unlikely that

the Conference would pass a law supporting a three-mile

territorial sea. Participating states included maritime and

coastal ones, and those established as a consequence of

World War I. The procedural rules stipulated that drafts in

committee were to be approved by a two-thirds majority,

while for the final vote in the plenary session only a

simple majority was needed. Although a majority of the
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states supported the three-mile limit, not enough did so to

pass the two-thirds requirement in committee. Britain and

Japan completely rejected any extensions past three miles

while other states refused to accept a single territorial

zone for all purposes. Britain also objected to the

compromise solution of a three-mile territorial sea with a

twelve-mile contiguous zone.

These inflexible positions made negotiations difficult.

At the end of the Conference states maintained their oppos-

ing views. Because of the diversity of opinion, the Con-

ference decided that rather than to take a formal vote, it

would allow the states to announce their positions on terri-

torial sea limits. Thirty-seven states declared their

positions: ten (Union of South Africa, the United States,

Great Britain, Australia, Canada, China, Denmark, India,

Japan, and the Netherlands) were for a three-mile territor-

ial sea; two states (Greece and the Irish Free State) were

for a three-mile territorial sea but would accept an addi-

tional contiguous zone; seven states (Germany, Belgium,

Chile, Egypt, Estonia, France, and Poland) were for a three-

mile territorial sea only if there was also a contiguous

zone; four states (Iceland, Norway, Sweden, and Finland)

were for a four-mile territorial sea; six states (Colombia,

Italy, Romania, Uruguay, Yugoslavia, and Brazil) were for a

six-mile territorial sea; six other states (Cuba, Spain,

Latvia, Persia, Portugal, and Turkey) were for a six-mile
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(Czechoslovakia and the Soviet Union) abstained.

Britain's refusal to accept any jurisdictional exten-

sion past three miles was the major factor in the Confer-

ence's failure to codify a territorial sea limit. The

German proposal— a three-mile territorial sea with nine

additional miles of adjacent zone—would probably have been

accepted as a compromise solution by a majority except for

British intransigence. Thus failing to agree on territorial

sea limits, the Conference recommended that another confer-

ence be convened to deal with territorial sea issues. How-

19ever, one was never held.

After the Hague Conference of 1930—and the obvious

inability of states to agree on a territorial sea limit

—

more states began to criticize the three-mile territorial

sea and to extend their seaward jurisdiction through con-

tiguous zones.*********
Although the idea and use of the contiguous zone goes

back to the early eighteenth-century-British Hovering Acts,

the actual phrase was first used and popularized at the

Hague Conference. The term refers to the exercise of juris-

diction over ocean space adjacent to the territorial sea for

special purposes such as security, neutrality, sanitation,

customs, and fishing. By the time of the Hague Conference

many states had already extended their seaward jurisdiction
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by creating special purpose zones and by concluding treaties

with other states toward this end.

United States actions during the Prohibition Era

(1920-33) greatly contributed to the international accep-

tance of contiguous zones. In attempts to curtail smuggl-

ing, the United States enacted several laws creating special

customs zones and concluded treaties with other states

establishing the distance within which the United States had

the right to search and detain any foreign vessels suspected

of smuggling alcoholic beverages.

In 1919 the United States adopted the Eighteenth Amend-

ment to the Constitution which prohibited the manufacture,

sale, or transportation of intoxicating liquors in the

20United States and its territories. The United States then

faced the virtually impossible task of enforcing this amend-

ment. To curtail smuggling, it enacted several laws provid-

ing for the enforcement of the Eighteenth Amendment. The

first of these was the National Prohibition Act of 1919,

also known as the Volstead Act, which was supplemented by an

Act of November 23, 1921. The latter Act gave government

officials the authority to seize any boat or vehicle within

23the territorial sea which illegally transported liquor.

In February, 1922, an American coastal patrol four miles

from shore captured a British ship which had transferred its

cargo of liquor to a small boat to take to shore. The

owners of the ship sued for damages. A United States court

ruled that the participation of the ship's crew in the
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delivery of the alcohol constituted the ' constructive

presence 1 of the mother ship in the territorial sea of the

United States and therefore denied the claims for damages.

The British protested the seizure of the ship in the

ill-defined contiguous waters. The United States then

passed the Tariff Act of 1922 extending the jurisdictional

area for the Volstead Act to 12 miles. This Act allowed

United States' officials to board and search any vessels

within 12 miles of shore and resulted in a large number of

seizures. In the fiscal year 1924-5 the following number of

foreign vessels were captured: British— 28, French— 4,

Honduran— 2, Norwegian— 2, Italian— 1, Cuban— 1, and Costa

Rican— 1. These seizures aggravated United States relations

with the countries involved.

Another related source of antagonism between the United

States and other states was the United States Supreme Court

ruling (1923) forbidding foreign ships from entering United

States' territorial waters even with sealed alcoholic

beverages meant for passenger and crew consumption. This

ruling interfered with the laws of other states and their

rights on board their ships and was therefore criticized by

them. Then on June 12, 1923, the United States sent draft

treaties to Britain, Spain, Japan, France, and Italy propos-

ing ways by which United States officials could search ships

twelve miles from shore. Some interpreted this as part of a

United States plan to increase its territorial seas to

24twelve miles. (Although at one time the British had
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extended their customs jurisdiction beyond three miles, in

1876 they relinquished all claims beyond three miles and

became staunch supporters of an all-purpose three-mile

limit.) The British response was swift and definite;

British Foreign Secretary Lord Curzon declared: "There is

no chance of our agreeing in any circumstances whatever to

the American proposal for a twelve-mile territorial

limit." 25

Thus negotiations to reach a compromise solution be-

tween Britain and the United States became necessary and

resulted in the Anglo-American Treaty of 1924. The first

article of the Treaty confirmed both states' adherence to a

three-mile territorial sea. The British agreed to the right

of United States officials to board, search, and seize

vessels suspected of violating American customs law but only

within the distance in which the suspected vessels could

travel in one hour. The United States agreed to permit

foreign ships to enter American territorial waters with

alcoholic beverages for passenger and crew consumption if

the alcohol was kept sealed while the ship was in American

territorial waters.

Between 1924 and 1930 the United States concluded

similar treaties with France, Germany, Italy, Norway,

Sweden, Denmark, Holland, Spain, Belgium, Poland, Greece,

Cuba, Chile,, Panama, and Japan. And thus a new method of

determining the limit of seaward jurisdiction emerged based
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upon the speed capability of a ship and therefore necessar-

i Kl 26
lly variable.

Several United States Supreme Court rulings upheld the

legality of the Anglo-American Treaty of 1924. In 1927 the

United States Supreme Court interpreted the treaty to mean

that it was legal for the United States to prosecute the

persons seized on an offending ship outside American terri-

torial waters for conspiracy to commit illegal importation.

Another Supreme Court decision further defined the American

interpretation of the treaty. In Cook v. United States

(1933) it ruled that the seizure eleven-and-one-half miles

from shore of a ship which was only capable of ten knots was

illegal and that the Tariff Act of 1922 which provided for a

twelve-mile customs zone was superceded by the Anglo-Ameri-

can Treaty which substituted a varying limit dependent upon

27
the ship involved.

The repeal of Prohibition by the Twenty-first Amendment

in 1933 did not result in a decrease of American customs

jurisdiction over other taxable goods. In 1934 a United

States District Court ruled that the end of Prohibition did

not end the right of the United States to search ships under

the Anglo-American Treaty. The Anti-Smuggling Act of 1935

even increased United States jurisdiction in the high seas

£ 28
for customs purposes.

This Act provided for the establishment of a customs-

enforcement area— a changing zone which could be declared by

the President whenever smuggling vessels were detected
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outside American territorial seas. The customs-enforcement

area could extend to 100 miles from where the President said

the offending vessels were hovering but not more than

2950 miles from the customs zone.

Once again the British protested the seaward extension

of American jurisdiction over the high seas. In a semi-

official communication the British government expressed

concern that

in cases where there is no treaty or arrangement
between the United States and the appropriate
foreign government the ordinary rules of interna-
tional law must apply, and the United States
cannot be held in international law to have the
right, by virtue of municipal legislation, to
extend beyond the three mile limit, as is done in
the present bill, the area within which jurisdic-
tion may be exercised over foreign vessels. In
the view of His Majesty's Government such exten-
sion could only be recognized when, agreed upon by
means of an international treaty.

Despite the British communication, the United States

established five customs-enforcement areas all in 1935.

During this time sixteen ships were captured. Fifteen of

these seizures were upheld by international law—the ships

were either American-registered or within a twelve-mile

limit. Even though the other ship was a British-flag ship

seized between 15 and 36 miles from the coast, the British

31did not protest the seizure.

During the inter-war years, many other states extended

their jurisdiction over their contiguous high seas for

various purposes such as customs, fishing, security, and

sanitation. One of the most disputed cases concerned

Norway's extension of its territorial seas to protect its
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fisheries. In 1935 Norway issued the Royal Norwegian Decree

of July 12 which re-drew the baselines from which its

territorial sea was determined; the new baselines were drawn

around the fjords. The Norwegian territorial sea was de-

limited four miles seaward of these baselines while the

waters landward from the baselines were considered internal

waters. The new baselines allowed Norway to claim parts of

the sea up to twenty miles from land as internal or terri-

torial waters and in this way excluded foreign fishermen

from these areas. Britain vigorously protested this

extension but nothing was resolved until after World War II.

Other states extended their claim from five miles to

one-hour sailing distance with twelve miles the most common

claim for contiguous zones. Five states even extended their

territorial seas beyond three miles: Bulgaria (1935) to six

miles; Greece (1936) to six miles; Honduras (1936) to twelve

miles; Iran (1934) to six miles; and Romania (1934) to six

miles. Among the states which established twelve-mile con-

tiguous zones for various purposes were: China (1934) for

customs; Czechoslovakia (1936) for anti-smuggling; Denmark

(1935) for anti-smuggling; El Salvador (1933) for police and

security; Guatamala (1939) for port authority jurisdiction;

Hungary (1932) for anti-smuggling, Iran (1934) for marine

supervision zone; Italy (1940) for customs; Poland for

(1933) customs; USSR (1935) for sovereignty over air space

of maritime territorial belt; and Venezuela (1939) for se-

curity, customs and sanitation.
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One of the earliest direct effects of World War II on

the development of law of the sea was the extension of neu-

trality and security zones by non-belligerents. The first

such effort grew out of the Meeting of the Foreign Ministers

of the .American Republics held in Panama in September and

October, 1939. On October 3, representatives of twenty-one

American states, acting on the proposal made by the United

States, adopted the "Declaration of Panama."

This resolution confirmed the neutral status of the

American states and extended their security zones on a

continental basis but excluded Canada and other European

possessions and colonies. The purpose of the Declaration

was to protect the neutrals' rights by creating "a zone of

security including all the normal maritime routes of com-

munication and trade between the countries of America."

Therefore, these states resolved and declared that

as a measure of continental self-protection, the
American Republics, so long as they maintain their
neutrality, are as of inherent right entitled to
have those waters adjacent to the American conti-
nent, which they regard as of primary concern and
direct utility in their relations, free from the
commission of any hostile act by any non-American
belligerent nation, whether such hostile, act be
attempted or made from land, sea or air.

J

These neutral waters were designated by navigational

lines beginning at the Maine-New Brunswick border, going

south around Cape Horn, and ending at the Washington-British

34Columbia border." The width of this neutrality belt varied

usually from 500 to 900 miles but even extended as far as
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1200 miles at some points off the coasts of Chile and

35
Peru. The Declaration also made provisions for collective

action by the American Republics to obtain support for and

secure observance of the neutrality belt by the belliger-

3 fients, and to patrol the area for offenders.

Although neutral states often had wanted to restrict

the activities of belligerents in their adjacent waters

outside their territorial seas, the Panama Declaration set a

precedent concerning the relations between neutral and

belligerent states. The response of the major belligerents

37to the Declaration was generally uniform. Most agreed

with the British who stated that the Declaration was not to

be understood as extending the American territorial seas

beyond three miles. On three occasions—December 23, 1939,

March 16, and May 24, 1940—the American Republics sent

joint notes to the European belligerents protesting their

3 8hostile activities within the proclaimed security zone.

The British replied to the first note that because the

belligerents' legitimate rights were affected by the Declar-

ation their consent was necessary for the legal maintenance

of the security zone. Furthermore, the British stated that

they would not be able to accept the security zone unless

they were certain that this zone would not serve as a sanc-

tuary for German warships and supply ships or otherwise aid

the German war effort. Since this precondition for accep-

tance of the security zone could not be met, the British

stated that they did not intend to comply with the Panama
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Declaration and would continue to maintain their full

39belligerent rights. With no basis in international law,

and lacking support of the belligerents, the Declaration was

largely ignored. The American Republics remained unable to

regulate hostile activity in the waters adjacent to their

territorial seas.

The importance of the Panama Declaration lies in the

attention it brought to the possibility of neutral states

extending their neutrality zones beyond their territorial

seas during times of war. In such a case, the neutral state

would have to be able to enforce its claims since the bel-

ligerent states would be unlikely to willingly give up areas

of hostile operations.

According to the Hague Convention of 1907, a neutral

state was required to allow the use of its harbors to bel-

ligerent powers impartially as long as the belligerents did

not violate the right of innocent passage. Despite this

Convention, in the early part of World War II while the

United States was still neutral, President Roosevelt invoked

the Act of March 4, 1917, to create "defensive sea areas" by

executive order for "purposes of national defense." Between

May 1939 and November 1942 thirty-four naval defense areas

41
were established. Within these areas and the air space

above them, foreign persons and vessels were prohibited

entry unless authorized by the Secretary of the Navy. Even

though most of the restricted zones corresponded to the
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three-mile territorial sea, the right of innocent passage

was not allowed.

On entering the War, the United States established

"maritime control areas" outside its three-mile territorial

sea on the high seas. Between December 1941 and November

1942, on the grounds of national defense, President Roose-

velt (through six proclamations) created 17 such areas

42varying in seaward extensions. The proclamations for-

bade any vessel not under United States naval or other

supervision to enter the area "except during daylight, when

good visability conditions prevail and then only after

specific permission has been obtained." Additionally any

vessel entering the area was required to obey any further

instructions from United States authorities. With the end

of the war these maritime control areas were repealed by the

43proclamations of September 1945 and May 1946.*********
These increasing jurisdictional claims marked the

beginning of a period of instability in ocean law. From the

turn of the century to the onset of World War II, states

generally maintained a three-mile territorial sea. Never-

theless, they continued to extend their jurisdictional con-

trol seaward through the creation of contiguous zones for

special purposes and of varying distances. For customs

enforcement, the United States made claims more extensive

thi.n any other state. The creation of these special zones

added a new complexity to the search for consensus on law of
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the sea. It was no longer a matter of only a regime for

territorial and high seas, but of an increasing number of

jurisdictional issues. In an effort to reach agreement on

these issues, the Hague Conference was the first

international forum to attempt codification of law of the

sea. It was unsuccessful. Adding to this instability,

Britain's power and therefore its ability to influence law

of the sea was diminishing relative to other states.
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CHAPTER FOUR

FROM THE TRUMAN PROCLAMATION TO
UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA II

In 194 5 the United States promulgated the Truman Pro-

clamations expanding its jurisdiction over its adjacent

waters and resources. This claim initiated a flurry of

other contiguous zone demands and even territorial sea

expansion on the part of the other powers. The prolifera-

tion of increased seaward jurisdiction—which conflicted

with each other and diminished the traditional high seas

freedoms—created an unstable legal regime.

Therefore, new internationally accepted laws regulating

ocean use beyond the territorial sea became necessary. In

the early 1950' s the United Nations through the Interna-

tional Law Commission began drafting articles governing

ocean use. In 1958 the United Nations convened the first

international conference whose purpose it was to codify

ocean law. While the United Nations Conference on the Law

of the Sea I (UNCLOS I) succeeded in concluding four conven-

tions on the territorial sea, fishing and conservation, the

high seas, and the continental shelf, it was unable to reach

agreement on two important issues—the breadth of the terri-

torial sea and the related contiguous fishery zone. A

93
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second conference convened in 1960 (UNCLOS II) . It was also

unsuccessful in establishing the territorial sea limit and

fishing zone. Meanwhile, in the absence of internationally-

accepted laws governing ocean use beyond territorial seas,

states continued to take unilateral action and make treaties

extending their seaward jurisdiction.*********
The Truman Proclamation was the most significant con-

tiguous zone extension since the general acceptance of the

three-mile limit. It did more to disrupt the stability of

the legal regime of the oceans than any other act. Ironi-

cally, it was instituted by the United States which, follow-

ing the war, had become a global power, active in world-wide

ocean policy formulation, and the strongest advocate of the

three-mile limit. It possessed the largest merchant marine

2and warship fleet in the world and had supplanted Britain

as the major maritime power.

These contiguous zone extensions, although proclaimed

by President Truman, were formulated during the Roosevelt

Administration. When a dispute arose between the United

States and Japan over Japanese salmon fishing off the

Alaskan coast, Roosevelt proposed regulations restricting

foreign fishing rights in adjacent waters.

The Alaskan salmon industry feared Japanese encroach-

ment and urged Congressional action to regulate foreign

fishing. In mid-1937 Senator Homer T. Bone of Washington

introduced a bill which claimed that the salmon hatched in
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Alaska were United States property and therefore subject to

Commerce Department regulation. The State Department con-

sidered such unilateral legislation to be difficult and

dangerous. It therefore recommended that diplomatic nego-

tiations be pursued. Although no conclusive evidence of

Japanese fishermen harvesting salmon existed, the Alaskan

fishing industry continued to lobby for the exclusion of

Japanese fishermen from these waters. In November, 1937,

the United States government demanded that Japan stop its

4
present fishing practices. Japan responded that it would

not agree to anything which could affect its internationally

accepted right to fish the high seas.

Negotiations between the United States and Japan con-

tinued. The Japanese became increasingly willing to make

concessions because of their unsettled international rela-

tions and their hostilities with China. On March 25, 1938,

the Japanese government agreed to American demands. Despite

this, special interest groups in the United States were not

satisfied and continued to agitate for a permanent agreement

excluding foreigners from the fishing grounds adjacent to

the United States. The State Department drafted an outline

of a fishing agreement which stated that if the nationals of

a country had established a fishery in adjacent waters, that

country possessed a prior interest and claim to the fishery.

This statement later formed the basis for the Truman Pro-

clamation on Fisheries.
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In contrast to the traditional issues concerning fish-

eries, the origin of the Truman Proclamation on continental

shelf resources lies in the non-traditional usage of the

oceans— the exploitation of offshore minerals. The first

offshore oil was extracted from shallow waters off the

California coast in 1894. Usually these early wells were

land-based with slanted pipes going into the ocean. In 1898

the first oil well was drilled beneath the sea off the

California coast. Even with this development, recovery of

offshore oil was gradual and there was little possibility of

the exploitation of offshore oil beyond the three-mile

7
territorial limit. The question of mining beyond the

three-mile limit was first raised in 1918 when a private

individual asked the State Department how he could obtain

rights to oil deposits located approximately 4 miles from

the nearest American shore but in shallow water of less than

100 feet. The State Department replied that the United

States did not possess any jurisdiction to the ocean floor

beyond the three-mile territorial sea.

The question of who possessed jurisdiction beyond the

territorial seas became more urgent as rapid technological

advances in the late 1930' s enabled companies to increase

their offshore oil production further from shore. The

exploitation of oil in the Gulf of Mexico began at this time

in the High Island Field off Texas and in the Creole Field

in Louisiana. As the companies realized the oil potential

in the shallow Gulf of Mexico, they sought the right to
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explore and exploit these deposits beyond the three-mile

limit. This posed a dual jurisdictional problem—the domes-

tic issue of state versus federal ownership and the interna-

tional issue of United States' jurisdictional extensions

versus other nations' rights.

Because the United States Navy feared an oil shortage,

it also became interested in claiming the offshore oil

deposits and suggested that the entire continental shelf

—

rather than a set mile limit—be declared a naval oil

reserve. President Roosevelt, as in the fishery dispute,

was eager to extend United States jurisdiction seaward as

far as possible. In the summer of 1938 he asked Assistant

Secretary of the Interior, E. K. Burlew, to investigate the

feasibility of issuing an executive order to establish

"naval oil reserves on the coast beginning with the shore-

line and extending halfway across the oceans." Interior

Solicitor Margold replied that according to international

law the sea-bed beyond the three-mile territorial limit did

not belong to anyone and was free for all to use; therefore

there was no legal basis for the United States to consider

this area its public land prior to actual occupation.

Undeterred, President Roosevelt continued to insist

that the United States could legitimately extend its juris-

diction beyond the territorial sea. In a memorandum of July

1, 1939, to the Attorney General and the secretaries of

State, Navy, and Interior Departments, he stated that

new principles of international law might have to
be asserted but such principles would not in
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effect be wholly new, because they would be based
on the consideration that inventive genius has
moved jurisdiction out to sea to the limit of in-
ventive genius.

He proposed that a joint-interdepartmental committee

drawn from the Justice, State, Navy, and Interior Depart-

ments with the Attorney General as Chairman study the ques-

tion and propose legislation for the following session.

On March 13, 1940, the Committee to Study Title to

Submerged Oil Lands reported to the president. It concluded

that governmental rights "should be defined through appro-

priate court proceedings" and that legislation would be

helpful but not necessary for an assertion of these rights.

This report further noted that the Navy, still fearing an

oil shortage, strongly urged that, at the least, submerged

oil lands within the three-mile limit be set aside as a

13
naval oil reserve.

With the beginning of World War II, the importance of

oil and oil products grew. After receiving a memorandum in

1943 from the Interior Department, which emphasized the

abundance of natural resources on the continental shelf,

Secretary of Interior Ickes became even more concerned v/ith

extending United States jurisdiction over this area. He, in

turn, urged the President to take action in creating new

14
limits beyond the three-mile territorial sea.

President Roosevelt's major concern was to safeguard

the oil in the Gulf of Mexico from exploitation by any

European states, particularly Britain. Yet, the possibility

of such exploitation in 1943 was unlikely. Secondly, he
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still wanted to protect the Alaskan fisheries from future

Japanese encroachment— a consideration from the 1937-8

salmon dispute. He maintained his earlier hostile attitude

toward developing nations and jealously guarded American

offshore resources even though no present threat to these

resources existed.

In all of these actions, President Roosevelt failed to

recognize America's increasing power in the world and the

precedent-setting nature of his actions in expanding Ameri-

can jurisdiction seaward. Siding with the domestic objec-

tives of Secretary of Interior Ickes rather than with the

15
international aims of the State Department, in 1943 he

instructed the State Department to combine its efforts with

the Interior Department to formulate policies on United

States control of both fisheries and mineral resources on

the continental shelf. Because of their divergent percep-

tion of American interests, the Department of Interior and

State Department had difficulty reaching an agreement

but did so by the end of 1944. This compromise later became

17
the basis for the Truman Proclamations. The policy was

approved in March 1945.

While taking unilateral action in its oceans policy,

the United States was simultaneously encouraging its allies

to form a cooperative multi-lateral bloc against the Soviet

Union and to use the new international forum—the United

Nations—to curtail Soviet political advances. This uni-

lateral approach in expanding United States offshore
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jurisdiction undermined other states' belief in America's
1 o

commitment to multi-lateral approaches.

Roosevelt's continental shelf and fisheries policies

soon received the support of incoming President Truman. In

early May (following Roosevelt's death in April 1945), the

United States notified Britain, the Soviet Union, Canada,

Mexico, the Netherlands, Norway, France, Iceland, Denmark,

Cuba, and Portugal of the pending proclamations to test

19
international reactions to them. The only state to give

its support was Cuba and this was contingent upon being

allowed to share in the management of its traditional fish-

eries. While rejecting a United States request to support a

general statement on the continental shelf, the United King-

dom voiced its disapproval of the proclamations. Both Canada

and Newfoundland resented the unilateral nature of the pro-

clamations which affected their traditional fisheries.

Other governments were officially noncommittal or expressed

no interest in exploiting the offshore resources of the

20
United States.

Despite general opposition to American proposals, on

September 28, 1945, President Truman issued Presidential

Proclamation 2667: "Policy of the United States With

Respect to the Natural Resources of the Subsoil and Sea Bed

of the Continental Shelf." The Proclamation claimed juris-

diction over the continental shelf adjacent to the United

States coast for purposes of utilization and conservation of

the natural resources. The grounds for this unilateral act
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were economic (much-needed oil and other minerals had

recently become accessible due to technological advances)

,

and political ("since self-protection compels the coastal

nation to keep close watch over activities off its shores

which are of the nature necessary for utilization of these

resources"). "Having concern for the urgency of conserving

and prudently utilizing its natural resources," the Pro-

clamation began,

the Government of the United States regards the
natural resources of the subsoil and sea bed of
the continental shelf beneath the high seas but
contiguous to the coasts of the United States as
appertaining to the United States, subject to its
jurisdiction and control. In cases where the con-
tinental shelf extends to the shores of another
State, or is shared with an adjacent State, the
boundary shall be determined by the United States
and the State concerned in accordance with equit-
able principles. The character as high seas of
the waters above the continental shelf and the
right to their free and„ .unimpeded navigation are
in no way thus affected.

One of the problems with this was that no internation-

ally accepted legal definition of the continental shelf

existed. Geologists generally defined the continental shelf

as the submerged part of the continental land mass beginning

at the shoreline and extending seaward until an obvious

slope occurs. Although the outer limit of the continental

shelf is usually considered to be at a depth of approxi-

mately 100 fathoms (600 feet or 200 meters) , the width

varies from one-half of a mile to 600 miles.

Following the Presidential Proclamation, a White House

Press Release proceeded to enlarge upon several points. It

defined the United States continental shelf as "the
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submerged land which is contiguous to the continent and

which is covered by no more than 100 fathoms (600 feet) of

water." It was, it said, "an area covering approximately

750,000 square miles." It drew attention to the fact that

in extending jurisdiction seaward it was concerned not with

the domestic issue of federal versus state rights, but with

international implications only. It emphasized that its

claim to control mineral resources did not in any way affect

the right of freedom of navigation on the high seas or ex-

22
tend United States' territorial waters.

Presidential Proclamation 2668: "Policy of the United

States With Respect to Coastal Fisheries in Certain Areas of

the High Seas," issued on the same day provided for the

establishment of "conservation zones in those areas of the

high seas contiguous to the coasts of the United States

. . . subject to the regulation and control of the United

States." In areas fished exclusively by Americans, the

United States alone would establish the regulations for

conservation. In those areas traditionally fished by for-

eign fishermen the conservation zones would be established

by means of international agreement with the states in-

volved. The right of other nations to create their own

fishery conservation zones was recognized. One of the prob-

lems with this Proclamation was that the area over which the

United States claimed jurisdiction remained vague. It was

described as "those areas of the high seas contiguous to the

coasts of the United States wherein fishing activities have
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been or in the future may be developed and maintained on a

substantial scale."

As with Proclamation 2667, American action was

explained almost entirely in economic terms: existing

conservation measures were inadequate; the fisheries were an

important economic resource for the local fishing communi-

ties and a valuable food and industrial resource for the

nation; technological advances had improved fishing methods

and techniques which in turn had led to overfishing and

depletion of certain areas, which made the need for a solu-

23txon to the problem most urgent.

The improvements in ocean technology which had been

introduced since 1945— such as improved radar and naviga-

tional systems, larger vessels, better refrigerator units,

and stronger nets—had transformed much of the fishing

industry. Moreover, as a result of war and post-war short-

ages of food, the demand for seafood had risen precipitously

from its war-time levels. Hence, the depletion of several

areas. The war had also left a backlog of fishery treaties

as well as fishery conservation policies which might have

helped to meet a changing world situation. The Truman Pro-

clamation on Fisheries was, in fact, the first attempt to

formulate fishery policies in the post-war period.

The Fisheries Proclamation was a conservation measure

and did not extend American sovereignty beyond the three-

Mile territorial sea or intend to exclude foreign fishermen

from American waters. Because it was issued at the same
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time as the Continental Shelf Proclamation (which did claim

exclusive jurisdiction) confusion existed over the extent of

United States claims. Many states—particularly Latin

American ones—used these two proclamations to justify

exclusive claims to fisheries over continental shelves and

beyond; they created exclusive fishery zones rather than

conservation areas. Thus, the Truman Proclamation on Fish-

eries was not only ineffective in encouraging international

conservation of fish but also harmed the United States

distant-water fishing industry which operated off foreign

shores.

But this is to overlook the difficulties faced. Dis-

tant-water, coastal, and salmon fishermen possessed dispar-

ate interests and lobbied for dissimilar policies. Even

within—as well as between—the various United States gov-

ernmental departments and agencies disagreement existed over

the proper approach. The State Department consistently

encouraged the United States to abandon the Truman Procla-

mation on Fisheries.*********
Although the United States rescinded the Fisheries

Proclamation eventually, the precedent which the Truman

Proclamations had set continued to influence other states'

contiguous zone policies. The proliferation of unilateral

fishery and other jurisdictional claims that immediately

followed the Truman Proclamations was a direct reaction to

them.
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On October 29, 1945, Mexico issued a declaration claim-

ing the entire continental shelf adjacent to Mexico to a

depth of 200 meters and all of its resources. Freedom of

navigation on the high seas of the waters above the shelf

was to be maintained. This part of the declaration was

similar to the Truman Proclamation on the Continental Shelf

and therefore did not disturb the United States. The

declaration also established fishery zone areas over which

Mexico would have control for conservation purposes. The

declaration also emphasized the over-exploitation of its

fisheries by foreigners and the subsequent need for Mexico

to control the breeding grounds regardless of their distance

from the shore. This disturbed the United States because it

could be interpreted to mean that Mexico was claiming exclu-

sive control over the fisheries. Hence, the United States

warned Mexico that it would recognize the Mexican claim only

if it corresponded with the Truman Proclamation allowing

foreign fishermen access to the waters. In effect, the

United States looked upon the declaration as a conservation

claim rather than an exclusive fishery claim.

Matters came to a head when, in September 1946, the

Mexican Coast Guard seized and fined American boats fishing

for shrimp 17 and 30 miles off the Compeche coast. At first

the Mexican government claimed that the American vessels

were fishing illegally as defined by its new declaration.

The United States counterel that Mexico's claim was illegal.

Mexico then argued that the seizures were based on their
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nine-mile territorial waters (the seized vessels had been

within four miles of Mexican land) . At this point, the

United States decided to resume negotiations with Mexico

aimed at achieving a bi-lateral fishing treaty. Meanwhile,

the American shrimping industry continued to expand rapidly

in the Gulf of Mexico resulting in the capture of several

more American vessels in 1947 and 1950. In the negotia-

tions that followed the seizing of the vessels, the United

States insisted on its right to fish outside the three-mile

territorial sea of other states. Mexico maintained its

claim to a nine-mile territorial sea. The outcome of this

ongoing dispute between Mexico and the United States was a

victory for Mexico. While refusing to recognize Mexico's

so-called legal claims, the United States shrimp industry

forbade its ships to fish within Mexico's nine-mile terri-

. . , 26tonal sea.

The United States faced similar problems with other

countries of Latin America. In 1946 Panama claimed juris-

diction over the fisheries above its continental shelf.

The United States did not object to Panama's claims since it

licensed American vessels at a reasonable rate and made

informal agreements with the United States not to press its

i
27

claims.

Argentina's claims, made in the same year, were another

matter. Since Argentina possesses one of the widest conti-

nental shelves in the world (varying from 100 to 300 miles

in width) its claim to sovereignty over its shelf was
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contested by the United States which felt that freedom of

navigation was at stake. While this was not spelled out by

Argentina, there also was the fear that Argentina would

claim the fish in its epicontinental waters as an exclusive

2 8
Argentinian resource. Argentina's argument that it was

merely following the precedents of the Truman and Mexican

Proclamations, overlooked the fact that its claims differed

considerably from the others. The Truman and Mexican

Proclamations had been concerned with jurisdictional control

rather than sovereignty. To claim sovereignty, as Argentina

was doing, was contrary to internationally accepted law.

Despite the Argentine decree, the United States gave notice

that it would protect its rights and interests off Argen-

29
tina ' s coast.

Between 1947 and 1949 Costa Rica also claimed various

jurisdictional extensions. Yet as most of the Costa Rican

fishing industry was American owned, Costa Rica's initial

claim to a 200-mile fishery zone was greatly modified. In

1949 the United States and Costa Rica signed a Convention

for the Establishment of an Inter-American Tropical Tuna

Commission. While the commission established an investiga-

tory body for conservation purposes it did not specify any

national seaward limits.

Because the continental shelf on the Pacific coast is

very narrow—generally only 10 miles—and therefore not an

adequate conservation area for offshore natural resources,

claims were made by other Latin American states to a
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200-mile exclusive fishery zone. Between 1947 and 1955,

Chile, Peru, Costa Rica, Ecuador, and El Salvador declared

31
such exclusive fishery zones. Additionally, Chile, Peru,

Costa Rica, and later El Salvador made claims of national

sovereignty over their continental shelves. The United

States, citing the Truman Proclamation as the basis for

its action, protested all claims except those made by Costa

a 2
Rica. In this it was joined by the major European powers.

A direct outcome of America's protests was the "First

Conference on the Exploitation and Conservation of the Mari-

time Resources of the South Pacific" (attended by delegates

from Chile, Ecuador, and Peru) which met in Santiago in

33
August 1952. In the resultant "Santiago Declaration on

the Maritime Zone," issued on August 19, 1952, these states

justified their claims on the grounds that governments are

reguired to provide access to necessary food supplies and

means of economic development for their people; it is incum-

bent upon them to conserve, protect, and regulate their

natural resources; thus, each of the signatories must pos-

sess "sole sovereignty and jurisdiction over the area of sea

adjacent to the coast of its own country and extending not

less than 20 nautical miles from the said coast." Addi-

tionally, they claimed "sole sovereignty and jurisdiction

over the sea floor and subsoil" of that area and the right

to establish and enforce regulations regarding hunting and
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fishing in their respective zones. Innocent passage was

n i
34

open to all vessels.

Even before the Santiago Declaration was ratified,

Ecuador and Peru had begun to enforce their fishing juris-

dictions more stringently. After several United States

ships had been seized, the Americans began to exert pressure

on Chile, Ecuador and Peru (the CEP states). It fostered

common agreement among the European powers against such

jurisdictional extensions. It also encouraged the Interna-

tional Law Commission to study the possibility of codifica-

tion for offshore areas. By whatever means, the United

States tried to carry the dispute before an international

forum in which it felt it could influence world opinion. To

combat such moves the CEP states tried to keep the debate on

law of the sea in the Organization of American States (OAS)

where they had support.

In December 1954, the CEP states held still another

meeting in which they reaffirmed and supplemented their

previous agreement. American ships were then seized for

violations of the CEP 200-mile zone. To stop these seiz-

ures, the United States negotiated with the CEP states in

Santiago in 1955. At these meetings the CEP states con-

35
tinued to present a common front.

The Inter-American Juridical Council of the Organiza-

tion of American States— as well as other inter-American

groups—had already validated their claims. In 1952 the

Inter-American Juridical Commission had already passed a
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draft convention recognizing "exclusive sovereignity" of a

state over its continental shelf, superjacent waters and

airspace, and its right to protect, control, and exploit an

area out to a distance of 200 miles.

In 1956 at the Inter-American Council of Jurists meet-

ing in Mexico the draft resolution declared that each state

has the right to set its own territorial sea limit depending

on its circumstances. It also stated that straight base-

lines should be used in determining territorial sea limits

and exclusive economic zones. This resolution passed (15-1)

against the objections of the United States.

Only the Ciudad Trujillo Resolution of 1956 gave any

thought to United States views. It defined the continental

shelf, and recognized a coastal state as having exclusive

rights, jurisdiction, and control over its shelf. No agree-

ment was reached on jurisdiction or control over the waters,

37
or the living resources above the shelf.

By the early 1950 's the United States had become the

greatest opponent of extensive offshore claims. In 1955 it

encouraged the Food and Agriculture Organization in Rome to

establish guidelines for a fishery policy agreeing with its

own position. It also supported the attempts made by the

General Assembly of the United Nations and the International

Law Commission to find solutions to the growing problems

3 8
surrounding the law of the sea.
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Just as the United States' position on a three-mile

limit developed out of its historical circumstances, so did

the Soviet Union's position evolve. Despite ideological

differences, early Soviet and Czarist Russian national

self-interest perceptions remained similar and were re-

flected in their maritime policies. Russia was, in both

cases, a relatively weak, land-based power with very few

ships in its navy or merchant marine. Its major maritime

concern was with maintaining the security of its extensive

coastline; a secondary but nonetheless important considera-

tion was the protection of its close-water fisheries.

Czarist Russia had adopted the principle of the terri-

torial sea being determined by the range of a cannon in the

19th century. Although it did not accept the three-mile

territorial limit as a general rule of international law, in

practice it used this limit for a variety of purposes. As a

coastal rather than a maritime power, Russia was consist-

ently interested in extending its seaward jurisdiction.

Therefore, whenever possible it established contiguous zones

beyond the three-mile limit for specific purposes such as

39
fishing, customs, or security.

In the years before World War I, Russia tried to extend

its seaward jurisdiction to twelve miles. Professor F. F.

de Martens, the major Russian law of the sea jurist, advo-

cated an extended territorial sea based on the increased

cannon ranc,e which was approximately ten miles. Russian

Foreign Minister Sazanov had repeatedly expressed his
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government's position that the territorial sea is determined

by the extent of control from land. However, Czarist Russia

could never hope to enforce this wider territorial limit

against maritime powers such as Britain who were determined

to maintain the three-mile limit. Whenever Russia unilater-

ally extended its jurisdictional control seaward, the other

powers usually ignored Russia's claims and so, in effect,

cancelled the extension. Only where the extensions did not

impinge upon the interests of the other powers were they

tolerated.

Such was true of the ten-mile exclusive Russian fishing

zone on the Pacific Ocean agreed to by Britain and the

United States in 1893. Similarly, in 1907, Russia signed a

treaty with Romania creating a ten-mile exclusive fishing

zone between the two states. Also, in 1909, Russia estab-

lished a twelve-mile customs jurisdiction zone. In 1911 it

established a twelve-mile territorial sea and fishing zone

on the Pacific Ocean, which was strenuously contested by

Japan. A bill establishing a twelve-mile fishing zone in

European and Arctic waters was opposed by the British as

being contrary to international law, and did not pass the

Duma

.

During the Russian Civil War of the 1920 's, the Allied

naval presence in the North and Black Seas threatened the

almost maritimely defenseless Soviets and made them all the

more determined to secure their borders. Therefore, its

primary concern was that of a small, weak power with a large
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coastline that it wanted to protect. A secondary interest

was to protect its close-water coastal fisheries. In 1921

the Soviet Union declared a twelve-mile exclusive fishing

41
zone in its adjacent European Arctic Seas.

Six years later, a still insecure Soviet Union enacted

the Statute on the Protection of the State Boundaries of the

USSR. While this statute did not mention the territorial

sea or a territorial sea concept, it did establish a juris-

dictional boundary of twelve miles in which the state pos-

sessed police control over Soviet and foreign vessels. At

the time, this statute was interpreted as not specifically

claiming exclusive or sovereign rights in the area but

rather as claiming police jurisdiction for national defense

and security. Realizing that it could not defend a twelve-

mile territorial sea limit against the maritime powers'

adherence to a three-mile limit, the Soviets chose to extend

their jurisdiction through the establishment of contiguous

42
zones

.

Russia emerged from World War II as one of the two

world superpowers. It was only then able to actively en-

force its sea limits. Since it was still a land-based power

with an inferior merchant and war-ship fleet, it continued

to maintain the twelve-mile limit. And only at this time

did Soviet jurists begin to interpret the 1927 Statute as

establishing a territorial sea.

Realizing its new-found strength viz a viz the other

powers, the Soviet Union began to insist that the
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twelve-mile sea limit established as a contiguous zone did,

in fact, create a territorial sea. Moreover, as no inter-

nationally accepted limit for territorial waters existed,

each state could legally determine its own territorial sea

breadth. Other Communist and non-Communist developing

states were encouraged to adhere to the Soviet's twelve-mile

limit.*********
The United Nations Conference on the Law of the Sea

(UNCLOS I) met in an effort to combat this growing instabil-

ity and to find consensus on a legal regime governing the

oceans. The background work for this Conference had been

done by the International Law Commission (ILC) . Founded by

the United Nations in 1947 "to initiate studies and make

recommendations for the purpose of . encouraging the

progressive development of international law and its codifi-

43
cation," the ILC held its first meeting in 1949. Fourteen

areas of discussion for codification were selected, includ-

ing the development of a regime for the high seas and a

regime for territorial waters. In contrast to work on

territorial waters which was accorded only a fourth prior-

44
ity, work on the high seas was given first priorxty.

In 195 the ILC began to study the question of rights

on high seas, including those in contiguous zones and the

continental shelf. Two years later it turned to study the

problems associated with territorial seas, including such

items as the appropriate breadth, the determination of
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baselines, the delimitation of boundaries between adjacent

or opposite states, the status of islands and internal

waters, innocent passage, and passage through international

straits. J. P. A. Francois of the Netherlands was chosen as a

special rapporteur first on the high seas and then on the

closely related topic of territorial seas. In time, Mr.

Francois submitted various drafts to the Commission for

approval

.

The Commission's response was to appoint a group of

experts to aid Francois. By 1955, the Commission, having

adopted a provisional draft with commentaries on the regime

of the high seas, submitted its findings to member states

for comments. There followed much coming and going of

drafts and revisions. In 1954 and in 1956 the Commission

submitted and re-submitted its articles to member states.

In the latter year (1956) it published its final report on

the regime of territorial seas. The finished ILC Report on

both regimes consisted of 73 articles divided into two

parts: the first one dealt with the territorial sea (arti-

cles 1-25) and the second one with the high seas (articles

45
26-73)

.

The Commission in Article 1 accepted the internation-

ally held principle that a coastal state possesses sov-

46
ereignty over a portion of its adjacent sea. It further

stated that these sovereign rights extend to the airspace

above the territorial sea and the subsoil and sea-bed

47 . .

beneath it (Article 2) . Although the Commission was
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unable to agree on the breadth of the territorial sea, it

concluded that international law does not allow a territor-

ial sea limit beyond twelve miles. Furthermore it recom-

mended that an international conference be held to determine

48
a uniform limit for territorial seas (Article 3) . Other

articles in Part I dealt with the delimitation of the terri-

torial sea, the definitions of bays, islands, and straits,

the meaning of innocent passage through territorial seas,

49
and other rights and duties of the coastal state.

Part II of the ILC Report considered definitions and

regulation for the oceans outside the territorial sea limit.

It defined the high seas as "all parts of the sea that are

not included in the territorial sea... or in the internal

50
waters of a state" (Article 26) . The Report also stated

that "the high seas being open to all nations, no one state

may validly purport to subject any part of them to its sov-

ereignty. Freedom of the high seas comprises, inter alia :

1) freedom of navigation; 2) freedom of fishing; 3) freedom

to lay submarine cables and pipeline; 4) freedom to fly over

51
the high seas" (Article 27) . In order to ensure that all

states shared in these freedoms the Commission established

rules governing certain aspects of ocean use, including

sovereign rights of states on their own flag ships, policing

rights, rights of states in conserving the living resources

of the high seas, and rights of states in contiguous zones

52
and on the continental shelf.
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Of importance in future negotiations, the commission

stated that although freedom of fishing existed on the high

seas, conservation of living resources was the responsibil-

53
ity of all states. The aim of the conservation measures

would be "to conduct fishing activities so as to increase,

or at least maintain, the average sustainable yield of pro-

54
duct." Regulations would be determined through negotia-

tions with the concerned states. * The contiguous zone was

defined as an area of the high seas not more than twelve

miles from the coast but adjacent to the territorial sea.

In this area the coastal state could exercise control to

a) prevent infringement of its customs, fiscal or sani-
tary regulations within its territory or territorial
sea; b) punish infringement of the above regulations
committed within its territory or territorial sea.

The continental shelf was defined as

referring to the sea-bed and subsoil of the submarine
areas adjacent to the coast but outside the area of the
territorial sea, to a depth of 20 metre (approximately
100 fathoms) , or, beyond that limit, to where the water
admits of the exploitation of the natural resources of
the said areas.

The coastal state possesses sovereign rights for purposes of

exploration and exploitation of natural resources on the

continental shelf but not over the water or airspace above

57
the shelf.

Of greatest significance, the ILC recommended that the

General Assembly summon an international conference to study

the law of the sea including the legal, technological,

biological, economic, and political issues of the problem.

After considering the ILC Report and recommendation, the
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General Assembly adopted Resolution 1105 (XI) convening the

first United Nations Conference on the Law of the Sea

(UNCLOS I)

.

58*********
On February 24, 1958, the first United Nations Confer-

ence on Law of the Sea (UNCLOS I) convened in Geneva, Swit-

zerland. Eighty-six countries were represented; seven

specialized agencies and nine inter-governmental organiza-

tions attended as observers. The UNCLOS I attempted to

reconcile the differing views of states on law of the sea.

It was to codify existing law concerning the regimes of the

territorial seas and contiguous zones, the high seas, fish-

eries and living resources, and the continental shelf. The

major area of disagreement was on the breadth of the terri-

torial sea and the related contiguous fishing zone—problems

which were not solved in the course of UNCLOS I.

States were divided primarily into two blocs—those

supporting a three-mile limit led by the United States and

those for a twelve-mile limit led by the Soviet Union. As

the United States perceived the situation, its military

security, commercial navigation, and fishing required a

three-mile limit. A twelve-mile teritorial sea would limit

the maneuverability of its fleet and air force. Strategic

straits in the Aegean and East Mediterranean seas and in

Indonesia, the Phillippines and Japan could be closed to

United States armed forces. Moreover, the Soviet Union's

more numerous submarine fleet (equipped with missiles) could
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operate in neutral states' territorial seas without being

detected while American surface ships could not enter with-

out violating the states' neutrality. The recently devel-

oped Polaris submarine gave the United States an increased

deterrent capability without it having to rely upon bases in

59
other countries.

As the Conference went on, the United States realized

that there was little possibility of states agreeing to a

three-mile limit. Therefore it proposed a compromise: a

six-mile territorial sea with an additional six-mile fishery

zone which would not exclude fishing vessels that had fished

those waters for five years. The upshot of the debate in

the plenary session was the United States' failure to re-

ceive the necessary two-thirds vote for adoption of the com-

promise, falling short by seven votes.

The different positions taken by the United States and

the Soviet Union on the law of the sea was reflected in the

policies of their allies. Most of the West European states

—wanting to protect their maritime interests, maneuverabil-

ity, and the traditional freedom of the high seas— supported

the United States' position on a narrow territorial sea. At

the beginning of UNCLOS I they backed the United States'

position on a three-mile territorial sea, but later in the

Conference compromised on a six-mile territorial limit.

Conversely, the East European bloc upheld the Soviet Union's

proposals for a twelve-mile sea limit. These states were

motivated more by their political-ideological connection to
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the Soviet Union than by their own specific maritime self-

interests .

Differences about the law of the sea were not limited

to United States-Soviet relations. It became apparent at

the time of the UNCLOS I that a wide gap existed between

positions taken by the developing and developed states.

Many developing states opposed a law of the sea which had

been devised during a period of western hegemony. These

states wanted laws that reflected the special economic and

political needs of a developing nation. Various regional

groupings also existed. Because a twelve-mile limit would

change the Gulf of Aqaba into a territorial sea, and the

Straits of Tiran into territorial straits allowing the Arab

states to legally close off the Gulf to Israel, the entire

Arab bloc was in favor of a twelve-mile territorial sea.

The primary concern of most of the Latin American states was

to protect their coastal fisheries from foreign encroach-

ment. Hence, they supported a wide territorial sea and/or a

wide contiguous zone for exclusive fishery control. Many

African and Asian states, which had only recently become

states, generally voted for wider territorial limits. Other

states— such as Iceland, Canada, the Phillipines, and

Indonesia—were against the three-mile limit because of

their special economic or geographic circumstances.

Proposals included variations of three-, six-, and

twelve-mile limits. Canada, afraid that the American pro-

posal recognizing historic fishing rights would allow too
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great an access to the Canadian fisheries, proposed a six-

mile territorial sea with a six-mile exclusive fishery zone.

The Soviet Union proposed an optional limit of three to

twelve miles to be determined by the individual state.

Later, the joint Indian-Mexican proposal and the eight-power

proposal—sponsored by Burma, Colombia, Indonesia, Mexico,

Morocco, Saudi Arabia, Egypt, and Venezuela—also suggested

an optional limit up to twelve miles; both of these pro-

posals were backed by the Soviet Union. They failed because

the states desiring a narrow limit believed that an optional

limit would in effect create a twelve-mile territorial

61
sea.

Although the Conference failed to find agreement on the

issues concerned with the breadth of the territorial sea and

the related contiguous fishing zone, it reached agreement on

four conventions signed on April 29, 1958. These were: 1)

Convention on the Territorial Sea and the Contiguous Zone;

2) Convention on the High Seas; 3) Convention on Fishing and

Conservation of the Living Resources of the High Seas; and

4) Convention on the Continental Shelf. It also adopted an

Optional Protocol of Signature Concerning the Compulsory

Settlement of Disputes which became effective September 30,

1962. Nine resolutions were also accepted regarding the

issues of nuclear testing on the high seas, radioactive

pollution of the high seas, international fishery conven-

tions, cooperation in conservation measures, humane killing

of marine life, special coastal fisheries circumstances, a
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regime for historic waters, and the convening of a second

UNCLOS. In all, 78 substantive articles dealing with a wide

range of international law were adopted.

The UNCLOS I used the ILC Report as its basic working

text and based many of its articles on the Report. A great

deal of other preparatory work was done including recommen-

dations from a series of regional meetings held in 1955-6,

comments from various states on the ILC Report, debates held

in the Sixth (Legal) Committee of the General Assembly, and

papers prepared by a United Nations appointed group of

. 62
experts.

The Conference's failure to reach agreement on the

breadth of the territorial sea and the related fishing zone

reflected the wide diversity of territorial claims which

ranged from three to two hundred miles. Individual or

groups of states maintained their positions on the breadth

of the territorial sea based on perceptions of their self-

interest as well as on their adherence to a regional or

ideological power bloc. The major political division in the

Conference was between the United States and the Soviet

Union. Not only were these states engaged in an ideologi-

cal-political struggle but their self-interest dictated that

they take opposing positions on the territorial limit.

Despite its inability to agree on the breadth of the

territorial sea and the related contiguous fishing zone,

UNCLOS I did achieve success in other areas. The Convention

on the Territorial Sea and Contiguous Zone succeeded in
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establishing a twelve-mile contiguous zone for non-fishery

purposes and a territorial sea of unspecified breadth not

exceeding twelve miles. It also provided for the use of a

normal baseline—defined as "the low-water line along the

coast as marked on large-scale charts officially recognized

by the coastal state"— from which to measure the territorial

sea. Straight baselines were to be used only in specific

situations such as enclosing internal waters and bays less

than twenty-four miles wide. The Convention guaranteed

the right of innocent passage—passage not "prejudicial to

the peace, good order, or security of the coastal state"—to

ships of all states through territorial waters and pre-

scribed rules for passage through territorial straits. It

set additional rules concerning innocent passage for mer-

chant ships.

The Convention on the High Seas also maintained use of

the ILC Report's definition of the high seas and the still

debatable four high seas freedoms. Soviet bloc proposals

concerning military activities near other countries or near

international shipping lanes, as well as nuclear testing on

the high seas, were referred to the General Assembly. A

resolution was passed concerning the threat posed by nuclear-

explosions on the high seas to the freedom of the seas.

Proposed regulations covering pollution from nuclear testing

on the high seas were deleted as a result of American and

ft f>

British insistence. Other articles dealt with the rights

and duties of states over ships flying their flags, with
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illegal acts of piracy and slavery, and with regulations for

hot pursuit.

The Convention on Fishery and Conservation of the

Living Resources of the High Seas concentrated its efforts

on fisheries' conservation and management in unspecified

areas. The question of the breadth of contiguous fishing

zones and jurisdiction over the living resources of the

continental shelf were handled in Committee I and IV respec-

tively. This Convention relied heavily on the ILC text on

conservation of fisheries. The major conflict in this Com-

mittee was between the coastal states which wanted to pro-

tect their special interests in fishery conservation and

management and the distant-water fishing nations. A balance

between these opposing views was eventually obtained. In

order to maintain this balance and prevent states from

adding reservations to articles with which they did not

agree, the Convention forbade the addition of reservations

to the key articles of the text. Because of this and the

compulsory arbitration of disputes, the Soviet bloc

—

although in agreement with the substantive articles—refused

6 8
to sign the fishery Convention. The major feature of this

Convention was its provision for multi-lateral conservation

programs over an entire fishery. When agreement could not

be reached, the dispute would be submitted to a Commission

which was to arbitrate on the basis of scientific evi-

A 69
dence

.



125

Formulating the Convention on the Continental Shelf

proved to be a difficult process. There was considerable

debate between states with primarily coastal interests and

those with maritime interests on what constituted the conti-

nental shelf. As there was no internationally accepted

legal definition of the continental shelf, UNCLOS I attempt-

70
ed to define it. The continental shelf was defined

as referring (a) to the sea-bed and subsoil of the
submarine areas adjacent to the coast but outside
the area of the territorial sea, to a depth of 200
meters or, beyond that limit, to where the depth
of the superjacent waters admits of the exploita-
tion of the natural resources of the said areas;
(b) to the sea-bed and subsoil of similar sub-
marine areas adjacent to the coasts of islands.

The only change from the earlier ILC text was that the

continental shelf definition was to apply to islands also.

Before the Conference accepted this definition several

alternative methods of defining the shelf were proposed,

including omitting the exploitability clause, establishing a

set distance from shore, or relying on the geological char-

acteristics. Since none of these received a sufficient

7 2
majority, the ILC definition was finally accepted. ^ The

rights of the coastal state over its shelf were considered

exclusive

in the sense that if the coastal state does not
explore the continental shelf or exploit its
natural resources, no one may undertake these
activities, or make a claim to the continental
shelf, without the express consent of the coastal
states

.

Since the ILC text did not define natural resources on

the shelf, a definition was attempted. It soon became
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evident that differences existed as to what constituted the

natural resources of the continental shelf—whether or not

living resources were to be included and, if so, whether

sedentary as well as free-swimming species were part of the

shelf resources. States wanting to curtail extended juris-

dictions proposed that the definition of natural resources

be limited to minerals while those states for greater

coastal state jurisdiction wanted to include all living

species--even free-swimming fish in the waters above the

shelf. Ultimately, most states agreed to the inclusion of

74
some living species as shelf resources. An eventual

compromise defined the natural resources as consisting of

the mineral and other non-living resources of the
sea-bed and subsoil together with living organisms
belonging to sedentary species, that is to say,
organisms which, at the harvestable stage, either
are immobile on or under the sea-bed or are unable
to move except in constant physical contact with
the sea-bed or subsoil.

Furthermore, the coastal states' rights would not

affect the rights of other countries in the airspace or the

waters above the shelf; all the freedoms of the high seas

would be preserved in those waters. Delimitation of conti-

nental shelf boundaries between opposite and adjacent states

were to be determined by mutual agreement, or failing agree-

7 6
ment, by an equidistant median line.

Finally, a resolution was adopted that a second confer-

77
ence should be held in March or April of 1960. There was

an understanding at the close of the UNCLOS I that nations

were not to take any actions in regard to their territorial
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seas because the UNCLOS II would concern itself with the

still unresolved problems of territorial sea limits and con-

tiguous zones. Several states—China, Panama, Iceland,

Sudan, Iraq, Libya and Iran—proceeded to enact unilateral

legislation extending their territorial sea limits or con-

tiguous fishing zones to twelve miles. The maritime states

—the United States, Britain, and Japan—protested, insist-

ing that three miles was the maximum internationally

accepted limit for territorial seas and that states adhering

to the three-mile limit were under no obligation to recog-

nize wider territorial sea limits.

These unilateral extensions obviously strengthened the

Soviet Union's position concerning a twelve-mile territorial

sea which the United States viewed as part of the Soviet's

Cold War strategy. Before the second Conference, the United

States held discussion with over forty countries in an

attempt to sway them over to the six-mile compromise pro-

7 8posed by the United States in 1958.*********
The UNCLOS II started on March 17 and ended on April

26, 1960. It dealt only with two related issues: the

breadth of the territorial sea and the contiguous fishing

zone. Discussions and debates were held in a 'Committee of

the Whole' composed of representatives from eighty-eight

79
states. A simple majority vote in this Committee would

adopt a report which would then be voted on in the Plenary
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Session of the Conference where a two-thirds majority was

8
needed to adopt an official convention.

Various proposals for determining the territorial sea

and the contiguous fishing zone were submitted in the 'Com-

mittee of the Whole'. Most of these were variations on the

twelve-mile territorial limit or the six-mile territorial

sea plus the fishing zone. The Soviet Union introduced an

optional twelve-mile territorial limit with an exclusive

fishing zone to twelve miles if a state's territorial sea

was narrower. Mexico proposed an optional territorial limit

from three to twelve miles with a sliding scale fishery

limit dependent on the extent of the territorial sea. If a

state chose a territorial limit of six to nine miles, it

could have a fifteen-mile exclusive fishing zone. If it

chose a ten- or an eleven-mile territorial sea, it could

only have a twelve-mile exclusive fishing zone. The United

States re-introduced its proposal for a six-mile territorial

sea, plus a six-mile exclusive fishing zone in which his-

toric fishing rights would be accepted if a state had fished

those waters five years preceding 1958. The average level

of fishing during this period would be the maximum allowable

fish catch in the future. Canada proposed its original

six-mile territorial sea plus a six-mile contiguous fishing

zone. The Soviet Union and Mexico withdrew their proposals

and supported the eighteen-power proposal which was very

similar to the Soviet Union one allowing each state to set

its own territorial limit up to twelve miles. The other
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major proposal was presented by Iceland to allow a coastal

state which is "overwhelmingly dependent" for its "liveli-

hood or economic development" on its fisheries to have pref-

erential rights in the case of limitations set on the fish

catch.

After debate, some of these proposals were withdrawn or

revised. The United States and Canada withdrew their orig-

inal proposals and agreed on a compromise incorporating the

features of both. It maintained the six plus six formula

but changed the historic rights provision so that those

fishing privileges would only last ten years. The maritime

and distant-water fishing states supported this proposal

while the states advocating a twelve-mile territorial sea

supported the eighteen-power proposal.

On April 13, the 'Committee of the Whole' voted with

the following outcome: the eighteen-power proposal was

defeated 39 to 36, with 13 abstentions; the American-

Canadian joint proposal was adopted 43 to 33, with 12

abstentions; and the Icelandic proposal was adopted 31 to

11, with 46 abstentions. The two adopted proposals, along

with others developed in the Plenary Session, were voted on

beginning April 26. An amendment had been added to the

United States-Canadian proposal by Brazil, Cuba, and Uruguay

to allow coastal states to claim preferential fishing rights

in areas of the high seas next to the fishing zone. This

amendment was accepted by the United States because it

needed the support of more states to pass its proposal.
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Nevertheless, this proposal failed to receive the necessary

two-thirds majority by one vote— 54 to 28, with 5 absten-

81
tions

.

Arthur Dean, the head of the United States delegation,

attributed the failure of this proposal to the last minute

withdrawal of promised support by Japan, Ecuador, and Chile.

Japan abstained because the Brazil-Cuba-Uruguay amendment

would extend coastal state fishing rights cutting into the

areas where Japan—the then largest fishing state—could

fish; it was especially concerned with the expansion of

Korean fishing interests based on this amendment. Ecuador

insisted that the United States should release Ecuador from

the obligation to pay fines or damages as a result of seiz-

ures of American fishing vessels. Initially, Ecuador agreed

to abstain in the voting but on the day that voting began

Ecuador informed the United States that if it did not obtain

a release for the claims it would vote against the United

States-Canadian proposal. Since the United States could not

agree to Ecuador's demands, Ecuador voted against the pro-

posal. Chile had also said earlier that it would vote for

the United States-Canadian proposal if the Brazil-Cuba-

Uruguay amendment was adopted. Chile subsequently stated

that it was unable to vote for the proposal because Peru

would not release it from its obligations under the 1952

Declaration on the Maritime Zone as amended by the agreement

of 1954 prohibiting the signatory states from entering into

agreements which would decrease the jurisdictional areas.
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If either one of these states had abstained rather than

voted against the proposal, it would have passed.

Before the final vote was held, the Soviet Union,

believing that the six plus six formula would pass, de-

nounced the procedural rules of the Conference and said that

no matter what the Conference decided the Soviet Union would

continue to abide by its twelve-mile territorial limit. The

Soviet Union, after the failure of the eighteen-power pro-

posal in the 'Committee of the Whole', supported the ten-

power proposal which was introduced in the Plenary Session.

This proposal provided that states which had achieved inde-

pendence prior to the date when the United Nations Charter

came into effect should not extend their territorial seas

until another conference or the General Assembly decided on

the breadth of the territorial seas; a twelve-mile fishing

zone was to be recognized immediately; and states which had

become independent after October 24, 1945, could extend

their territorial seas to any breadth. This proposal failed

to achieve even a simple majority— 32 to 39 with 17 absten-

tions .

After the final vote, the head of the American delega-

tion stated that since the compromise proposal had failed,

the United States would continue to consider the three-mile

territorial sea as the internationally accepted limit and

was therefore under no obligation to recognize greater ter-

8 2ritorial limits imposed by some states.
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UNCLOS II concluded with no plans to convene another

conference to resolve the unsettled issues of the breadth of

the territorial sea and the related contiguous fishery zone.

Only two resolutions were adopted by this Conference. Ethi-

opia, Ghana, and Liberia proposed that the United Nations

give technical and material assistance to the developing

countries to help them improve their fishing capabilities.

Mexico recommended that the United Nations allocate money to

publish the record of the Conference which would be valuable

in interpreting the work of the Conference.********
The failure of UNCLOS I and II to reach agreement on

the breadth of the territorial sea and the contiguous fish-

ing zone was the major weakness of both conferences.

Another problem was the flexibility allowed by the exploit-

ability clause for mining the continental shelf; this became

more of a problem as technological advances allowed mining

further offshore and thus continually extended national

jurisdiction seaward. Additionally, ambiguity surrounded

the definition of the living resources of the continental

shelf, making it unclear which fisheries came under coastal

state jurisdiction. Finally, the provisions in the Conven-

tion on Fishing and Conservation of Living Resources of the

High Seas failed to give the coastal states their desired

increased control over offshore fisheries and to establish a

cooperative mechanism for conservation of living resources.
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Despite these weaknesses, the UNCLOS I was a consider-

able achievement in the codification of international law.

It produced four conventions which became effective several

years after the Conference: the Convention of the High Seas

was ratified in September, 1962; the Convention on the

Continental Shelf in June 1964; the Convention on the

Territorial Sea and Contiguous Zone in September, 1964; and

the Convention on Fishing and Conservation of the Living

8 3
Resources of the High Seas in March, 1966. Even though

states took a relatively long time to ratify these conven-

tions and ratification by only twenty-two states was neces-

sary, the Conventions had an international importance. They

represented the greatest agreement achieved on these complex

issues. Although the Conventions were only binding on the

signatory powers, their existence restrained other states

from going much beyond these established guidelines. Even

states which had not signed the Conventions accepted parts

of them which evolved into customary international law.

Furthermore, the Conference focused debate on these issues

and brought up questions which needed to be resolved. Even

when agreement was not achieved, the recorded votes of the

states' positions indicated the level of agreement on vari-

ous issues which could be used for further negotiations in

bi-lateral and multi-lateral agreements.*********
The period 1°45-1960 was marked by increasing instabil-

ity in law of the sea and subsequent unsuccessful attempts
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to reach consensus. In reaction to the Truman Proclamation,

many states claimed extensive offshore jurisdiction. As

these claims proliferated, UNCLOS I met in an attempt to

establish an internationally acceptable legal regime for the

oceans. It failed to do so because the United States and

the Soviet Union disagreed on the limit of the territorial

sea—an issue which was central to the Cold War strategy of

each. Although UNCLOS II came closer to reaching a compro-

mise, it also failed.
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CHAPTER FIVE

FROM UNITED NATIONS CONFERENCE ON THE LAW
OF THE SEA II TO UNITED NATIONS CONFERENCE

ON THE LAW OF THE SEA III

During the 1960 's the proliferation of jurisdictional

claims over extended areas of the oceans and/or sea-bed

continued. The failure of UNCLOS I and II to define an

internationally accepted breadth for the territorial sea

contributed to the general confusion and uncertainty over

the legality of these claims. Adding to the instability of

this legal regime, many newly emergent states felt no obli-

gation to uphold the existing international legal order.

Since this regime had been established primarily by former

colonial maritime powers, the new states wanted to replace

it with one reflecting their own interests and position in

the world community. Tension increased between the devel-

oped and developing countries as their interests continued

to diverge further. The expansion of ocean use and the

growth of more sophisticated marine science and technology

intensified this tension between the developed and develop-

ing states.

In the 1960's the primary tension in international

maritime law shifted from the United States-Soviet Union

dispute to the developing-developed states conflict. Of

140



141

greatest significance in this shift was the changing posi-

tion of the Soviet Union toward the law of the sea. As the

USSR became a maritime power, its interests increasingly

coincided with those of the United States and other tradi-

tional maritime states. Although political conflict con-

tinued between the United States and the Soviet Union and

was reflected in their increased competition in civilian and

military matters in the oceans , their goals for a maritime

legal regime were increasingly similar and so they often

agreed on ocean issues.

Following the attempts by UNCLOS I and II to codify

international law of the sea, there was a temporary lessen-

ing in activity during the early 1960 ' s in efforts to reach

an international solution. Instead, states acted on their

own initiative and made unilateral claims and/or bi- and

multi-lateral treaties. Other states then responded by

either accepting these claims or by contesting them, some of

which resulted in clashes and eventual individual settle-

ments. In this way customary law developed supporting

extended jurisdictional claims.

Most of the new or extended claims were made by devel-

oping countries many of which were newly emergent states.

These countries sought to diminish their dependence on the

ex-colonial powers and to increase their political power

through regional groupings and bloc voting at international

meetings. Toward this end in 1964 at the first United

Nations Conference on Trade and Development (UNCTAD) the
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developing countries formed the Group of 77. Although

during the 1960 's the Group of 77 did not play a major role

in law of the sea development, the level of cooperation

achieved at this time extended into the 1970 's when the

Group of 77 voted as a bloc in international forums on the

law of the sea.

Latin American states, as in the 1950' s, continued to

make the most extensive territorial sea claims. Although

the UNCLOS I and II had discounted using the continental

shelf as the basis for control of the superjacent water, the

conferences' inability to reach agreement on the breadth of

the territorial sea justified states taking unilateral

action in determining their own territorial limits. Taking

advantage of this situation, several Latin American states

extended their territorial seas to 200 miles: Ecuador in

1966, Argentina in 1966, Panama in 1967, Uruguay in 1969,

and Brazil in 1970.

Outside of Latin America two other developing states

extended their territorial seas beyond twelve miles but

under 200 miles. In 1964 Guinea claimed a 130-mile terri-

torial sea and in 1967 Cameroon claimed an eighteen-mile

territorial sea. Although not as extensive as the 200-mile

Latin American claims , they were significant because they

made claims beyond twelve miles an international rather than

2just a Latin American phenomenon.

Many other developing states instituted a twelve-mile

territorial sea limit during this period. Before the UNCLOS
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I and II only 13 states—primarily the Soviet bloc and some

Mid-Eastern states—claimed a twelve-mile territorial sea.

Then in the 1960 's many more states increased their terri-

torial seas to twelve miles: in 1963 Algeria and Syria; in

1964 Cyprus, Togo, and North Vietnam; in 1965 Honduras; in

196 6 Pakistan and Thailand; and in 1968 Burma, Dahomey,

3
India, Kuwait, Liberia, and Senegal.

Both developing and developed states increased their

contiguous fishing zone claims during the early 1960 's. As

competition for the more desirable fish increased and as

their numbers diminished, many coastal states took protec-

tionist measures—including states which had traditionally

upheld narrow claims. Throughout the 1960 's this trend

continued. By 1968 over 50 states had made claims to

twelve-mile contiguous fishing zones and over a dozen states

had made more extensive claims ranging from 12 to 200 miles.

Some of the more extensive claims of 200-mile limits were

made by Latin American states—Nicaragua in 1965, and

Ecuador and Argentina in 1966. Most states expanded their

4
exclusive fishing zones to twelve miles.

Between 1961 and 1963, Norway, Tunisia, and South

Africa established twelve-mile contiguous fishing areas.

In 1961 , the United Kingdom, traditionally a supporter of

narrow limits, agreed to recognize a twelve-mile exclusive

fishing zone around Iceland effective in 1964. Also in 1964

the United Kingdom sponsored the European Fisheries Confer-

ence which was attended by Austria, Belgium, Denmark,
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France, the Federal Republic of Germany, Ireland, Italy,

Luxembourg, the Netherlands, Portugal, Spain, Sweden, and

Switzerland. This Conference adopted a variation of the

twelve-mile exclusive fishing zone. Within the inner six-

miles of the zone, states possessed exclusive fishing rights

while in the outer six miles states with historic fishing

rights could continue to fish the area under coastal state

control. Even though these West European states supported a

wider exclusive fishing zone, they continued to adhere to

5
narrower territorial waters.*********

During the 1960 's most developed countries—especially

the United States and the Soviet Union—rather than extend-

ing their jurisdictional claims seaward, intensified their

economic exploitation and military use of the oceans. These

activities added to the instability of the legal regime and

at the same time encouraged states to seek a consensus on

law of the sea. The possibility of immense wealth from

ocean resources and the increasing militarization of the

oceans emphasized the need for internationally accepted laws

governing ocean use. As part of the Cold War strategy, the

Soviet Union attempted to achieve parity with the United

States in oceanography, distant-water fishing, and naval and

commercial shipping. It made especially great advances in

the 1960's. In the 1950 ' s Soviet distant-water fishing was

virtually nonexistent but by 1961 the first Soviet trawlers

were fishing off the east coast of the United States and by
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c

1966 off the west coast. The Soviet Union also concen-

trated on building research vessels and educating the neces-

sary scientists and technicians to allow continued growth in

its oceanographic research program. By the mid-1960 ' s , its

ocean related research was greater than that of Britain,

7
France, and Japan and equal to that of the United States.

The great strides made in Soviet oceanography spurred

the United States to increase its ocean program and an

'ocean-race' ensued between the two super-powers. As early

as 1959 the United States Office of Naval Research and

Development recommended that an oceans program be insti-

tuted. Subsequently, the National Academy of Sciences'

Committee on Oceanography called for a ten-year program

aimed at creating the necessary educational infrastructure

to expand and continue an oceans program. In 1959 President

Eisenhower established an Inter-Agency Committee on Oceano-

graphy which did little to create a long range oceans pro-

8
gram.

Two years later (in 1961) President Kennedy formulated

and presented a comprehensive oceans program to Congress.

He proposed to double the government's expenditures in

oceanography for 196 2 over those of 1961 (to over 97.5

million dollars) . Having envisioned an ever-growing oceano-

graphic research and technology program, President Kennedy

9
died before he was able to implement it.

The United States became increasingly aware of the

military and strategic importance of the oceans at the same
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time when several incidents pointed out American short-

comings in deep-water technology. This combination spurred

the United States to increased spending on ocean programs.

The first such incident occurred in 1963 when the nuclear

submarine, Thresher , sank off the coast of Cape Cod in deep

waters. When the Navy conducted its search, it realized

that it lacked an adequate deep-water submarine rescue capa-

bility. To bolster this deep-water technology which was

central to the American strategic system, funds were appro-

priated in 1964 for the development of research programs in

marine technology including deep-water submergence systems

and rescue vehicles. Further impetus was given to American

deep-water research by the loss of nuclear bombs in 1966 off

the Spanish coast, and again in 1968 by the loss of another

nuclear submarine, the Scorpion . American shortcomings,

which subsequent attempts at recovery revealed, fostered

further spending on ocean programs.

This accelerating interest by the United States govern-

ment, especially by the United States Navy in marine

technology and development, caused some countries to fear

that the United States was planning to establish permanent

military sea-bed installations.

In 1966 the United States government further demon-

strated its commitment to a long-range ocean science program

by enacting the Marine Resources and Engineering Development

Act and the National Sea Grant Colleges and Programs.

The aims of this legislation were to increase America's
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ability to exploit ocean resources, to encourage private

enterprise to become active in ocean-related fields, to

maintain United States supremacy in marine science, tech-

nology, and resource exploitation, and to educate the neces-

sary technicians and scientists to continue this program.

Especially important in the development of the ocean

policy of the United States was the powerful petroleum

industry's influence on governmental agencies. Of the ocean

resources, the growth of offshore oil exploitation was

especially rapid. In 1949 the first mobile offshore oil rig

operating in 20 feet of water was built. In 1956 offshore

oil production represented only 1% of total American pro-

13
duction. By 1969 the oil industry had invested almost

thirteen billion dollars in American offshore oil explora-

tion and exploitation— supplying approximately 1.25 million

barrels per day or approximately 15% of the total United

States production. In the early 1960's oil and gas were the

major energy sources in the United States; 45% of America's

energy needs were met by oil and 25% by natural gas.

Increasing American reliance on and consumption of petroleum

products aided the oil industry's lobbying efforts to expand

14
the leasing of offshore production.

As technological developments improved the ability to

explore and exploit offshore oil at greater depths, the

petroleum industry became eager to expand operations further

offshore. During the mid-1960 's offshore oil operations

primarily occurred at depths of 150 feet or less. In 1966
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there were only four producing oil rigs at depths greater

than 300 feet off the United States coast. The surge of

deep water offshore operations which followed in 1967 and

1968 spurred the oil industry's efforts to persuade the

United States administration to gain control over its con-

tinental shelf—extending to the outer edge of the conti-

. , .15
nental margin.

Partly as a result of the oil industry's efforts, part-

ly because oil was considered to be the most valuable and

important of the continental shelf resources, the Interior

Department (whose job it was to issue leases to the oil com-

panies, recommend regulations, supervise operations and

handle the large revenues from offshore leases) continued to

urge increased offshore oil operations and extended United

States control over the continental shelf. The National

Petroleum Council, an industry advisory and study body for

the Interior Department, had similar interests in expanding

United States offshore oil development and control.

This expansion of offshore oil production was not

unique to the United States. During the 1960 's, the petrol-

eum industry not only increased exploration and exploitation

in the traditional oil producing areas but also expanded

into new regions. Between 1960 and 1967, the United States

and Mideastern offshore oil fields continued growing at a

rapid rate— some estimates place the American expansion at a

four-fold increase and the Mideastern at ten-fold. After

1960 the oil industry also initiated offshore operations
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worldwide. From 1960 to 1968 offshore oil and gas produc-

tion was begun in over 20 countries including Iran, Indo-

nesia, Australia, Mexico, Trinidad and Tobago, Nigeria,

Brazil, Gabon, Britain, Peru, the United Arab Emirates, and

Malaysia. During this same time, offshore exploration was

undertaken in over 50 countries. This expansion of off-

shore oil production revitalized coastal states' interests

in controlling their continental shelf resources.

Although the Soviet Union also attempted to expand its

offshore oil and gas production, the geographic-climatic

conditions did not allow development as rapid as that of

other states. Most of the Soviet continental shelf is in

the Arctic and Bering Seas where adverse climatic conditions

hamper development. In the 1960 's most of the Soviet off-

shore oil production was in the Caspian Sea in which the

first oil field was discovered in 1949. A second oil field

in the Caspian was discovered in 1963 and began production

then. Soviet offshore exploitation and production tech-

niques at that time lagged behind the western oil companies.

In the Caspian, offshore platforms were constructed in 130

feet of water incorporating slant-drilling techniques which

could extract oil at a depth of 200 feet. Ten percent of

the offshore oil during the drilling process escaped into

the sea causing a great deal of pollution and killing fish

and wildlife. As a result in 1968, the USSR Council of

Ministers instituted a decree prohibiting new offshore oil
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wells until methods of preventing oil pollution were

A A 17
devised.

Another issue which focused world attention on law of

the sea matters was jurisdictional rights over fisheries.

World-wide exploitation of fishery resources expanded quick-

ly after World War II and especially in the 1960 's. Techno-

logical advances coupled with a burgeoning world population

and the subsequent increase in global food requirements were

largely responsible for this expansion. In 194 8 the world

fish catch amounted to approximately 19.4 million metric

tons; ten years later in 1958 it was approximately 32.5 mil-

lion metric tons; by 1962 it was approximately 44.7 million

metric tons and by 1967 it had reached 61.1 million metric

18
tons.

Along with the increase in the quantity of fish caught

there was a redistribution in the ranking of states catching

the fish. In 1948 the Japanese fish catch was 2.5 million

metric tons, the United States' was 2.4 million metric tons

while the Soviet Union's was 1.5 million metric tons. By

1962 the United States' fish catch had increased slightly to

2.9 million metric tons while the Soviet Union's and Japan's

jumped to 3.6 and 6.9 million metric tons respectively.

China and Peru had also substantially increased their fish

catch and moved ahead of the United States. In the mid-

1950 ' s the United States had fallen from second place to

1 9
fifth place. By the 1960 's it occupied sixth place among
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the fishing states. Although by 1967 United States consump-

tion of fish had doubled from the 1948 figure, United States

fishermen only caught 40% of the fish consumed. The United

States became the biggest importer of fish and fish pro-

ducts

.

Adding to the American fishery problem during the

1960 's, foreign fishing fleets—especially the Japanese and

Russians—intensified their operations off the Untied States

coast. The older United States coastal fleets could not

compete with the foreign technologically advanced distant-

water fish factories which used the newest electronic and

mechanical equipment. As these foreign fleets were often

thought to be responsible for the overfishing of some spe-

cies, the American coastal fishermen lobbied for national

legislation curtailing foreign fishing activities near

American coasts. As a result of their efforts, in 1964

Congress passed the first of a series of three laws protect-

ing American coastal fisheries. The act generally called

the 'Bartlett Act' after its sponsor, Senator Bartlett of

Alaska, prohibited foreign vessels from taking any conti-

nental shelf living resources up to a depth of 200 meters.

Since the Bartlett Act only applied to continental shelf

living resources, American coastal fishermen continued to

lobby for the establishment of a broader exclusive fishery

zone beyond the three-mile territorial limit. Consequently,

in 1966 Congress passed the second protectionist measure

against the encroachment of foreign fishermen. It extended
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an exclusive American fishing zone of nine miles contiguous

to the three-mile territorial sea. In 1968 a supplemental

act was passed prohibiting foreign fishing support vessels

in the twelve-mile fishing zone. These acts were passed

over the strong objections of the distant-water fishermen

—

particularly the shrimpers in the Gulf of Mexico and the

tuna fleets based in San Diego and Puerto Rico which fished

21
the western coast of South America.

These actions were not uncontested even in the United

States. Although in 1962 the State Department felt that

international law did not permit such jurisdictional exten-

sions, by 1966, it had changed its position and considered

international law—as confirmed through international

practice—to allow such claims. When attempts were made in

1966 to extend exclusive fishing rights to the 200-meter

depth contour, which would in effect establish an exclusive

fishing zone in the waters superjacent to the continental

shelf, spokesmen from various governmental departments

—

including Commerce, Interior, State, and Defense—adamantly

22
protested against such a far-reaching extension.

Along with increased fishing and greater offshore

mineral production, the other major commercial use of the

oceans— shipping—also grew throughout the 1950 's and

1960's. In world sea trade the shipping tonnage increased

23
8% annually. From 1950 to 1970 the number of the world's

merchant fleet doubled and the tonnage quadrupled. Also the
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size of the ships increased to accommodate transporting bulk

commodities such as oil. Ocean shipping remained the

cheapest way to move many bulk goods and so continued to

24
grow.*********

The military importance of the oceans rivaled their

economic significance. Maritime states have traditionally

relied on sea power—the use of force or the threat of force

on the oceans—to defend their national security interests.

National navies composed of armed and unarmed vessels cap-

able of striking other ocean-going vessels or land targets

are the physical manifestations of sea power. The task of a

navy is to defend the state's coast, to protect its coastal

and global fishing and shipping, to maintain the capability

for an amphibious assault and coastal bombardment, to pro-

vide a strategic nuclear deterrent and to offer by its pres-

ence a show of the state's power and interest in an area.

With rapid scientific and technological changes, modern

navies became increasingly sophisticated and diversified and

25
increasingly dependent on further technological advances.

As the military and strategic importance of the oceans

increased, the world's two super-powers, the United States

and the Soviet Union, sought supremacy in the oceans. The

United States considered strategic deterrence for protection

of the state to be the most important naval objective.

Therefore, in the late 1950' s and early 1960 ' s America

focused on ways to counteract the Soviet Union's large
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submarine fleet—the largest in the world. The United

States Navy also considered the possibility of establishing

submarine tracking devices off the continental shelves of

other states in order to continuously monitor the movement

of foreign submarines. In order for this type of surveil-

lance equipment to be used legally, territorial seas would

have to be narrow. This consideration added to the Navy's

desire for the maintenance of three-mile territorial seas.

In contrast, other potential military uses of the sea-

bed involved placement of weapons systems necessitating

exclusive coastal state control over broad areas of the sea

bottom. These continental shelf weapons systems would

eventually become detectable with technological advances and

would become vulnerable to enemy attack. The United States

and the Soviet Union, therefore, agreed to prohibit the

installation of weapons on the sea-bed beyond twelve miles.

With this decision, the Defense Department resumed its

traditional position upholding narrow jurisdictional sea

27
claims

.

The other major aim of the United States Navy—main-

taining its striking capability and freedom of navigation

—

further motivated it to support narrow jurisdictional

claims. If countries adopted— as many threatened—a twelve-

mile territorial sea, many of the 121 strategic straits

world-wide would beccme territorial sea straits in which

innocent passage would be maintained. Navigation by Ameri-

can military vessels through these straits could then be
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curtailed. The American involvement in Vietnam— in which

the United States Navy developed extensive supply lines

across the oceans—reinforced the Navy's desire for narrow

jurisdictional sea limits and global freedom of movement.

This naval mission to uphold global freedom of movement

was close to the classic idea of control of the sea—main-

taining open sea lanes for one's own navy while denying them

for the enemy's navy or supply lines. The traditional

purpose of sea control was to reinforce and resupply mili-

tary forces overseas, ensure the safe shipping of necessary

industrial supplies, provide war-time economic and military

supplies to allies, and give protection for naval forces

while projecting power to enemies on shores. It was,

therefore, critical for the Navy to have freedom of naviga-

tion through straits for sea control. The other related

naval missions—the projection of power onshore and a show

of naval presence—also required freedom of movement and

narrow coastal jurisdiction for the Navy to be as effective

and efficient as possible. All the classic naval missions

were served by the maintenance of freedom of the seas with

three-mile territorial seas. The Navy's position conflicted

with other governmental and commercial interest groups in

the United States— such as the close-water fishing industry,

the oil and gas industry, and the Interior Department—which

advocated increased United States jurisdictional control

29
over the seas and/or sea-bed.
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Since no internationally accepted law governed these

new or intensified uses of the seas, states made diverse and

extensive claims during the late 1960 's. This proliferation

of claims encouraged states to consider taking steps toward

an international agreement. The United States and the

Soviet Union especially realized that their martime and

national interests would benefit from a uniform interna-

tional agreement on the related issues of the territorial

sea, transit through international straits, fisheries and

sea-bed mining. Both super-powers were especially concerned

with the breadth of the territorial sea and transit through

straits. Since the USSR had become a maritime state and

wanted to maintain freedom of navigation, it had changed its

earlier position on the breadth of the territorial sea—that

a state could extend its limit to any breadth—to a more

modest position—that a state could extend its limit only up

to twelve miles.

In the late 1960 's, several factors (military, economic

and political) combined to encourage states to begin inter-

national discus sion regarding different aspects of ocean

use. Through ~he 1960's both the United States and the

Soviet Union had clashed with other states which claimed

extensive territorial seas. In 1967 the Algerian government

protested the presence of a United States naval sguadron

within seven miles of its coast. Continuous disputes over

fishing rights occurred between the United States and the

Latin American states.
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Another source of friction was the claim made by vari-

ous archipelago states that the waters between their islands

were 'internal' ones. This question arose when in 1964, a

United States aircraft carrier task force navigated in the

Java Sea and Sunda Strait which Indonesia claimed to be

internal waters. Subsequently, Indonesia announced that all

foreign shipping going through the waters of the Indonesian

Archipelago would be required to obtain prior written per-

mission. For violating Indonesian internal waters, a Soviet

hydrographic survey ship was seized by the Indonesian Navy.

The ship later escaped but was followed by the Indonesian

Navy in hot pursuit. In 1968, when five Russian trawlers

were spotted navigating 120 miles off the Argentine coast,

Argentine warships were deployed to seize them. Although

the trawlers escaped capture, Argentine warplanes fired on

one of them in an attempt to force it to stop. Incidents

such as these made it clear to the Soviet Union and the

United States that clearly defined internationally accepted

laws governing ocean space were urgently neeaed.*********
Although in the 1960's the commercial production of

manganese nodules did not yet exist, the potential of such

production was to a great extent responsible for the onset

of the subsequent United Nations sea-bed debate. Manganese

nodules were first discovered during the voyage of the

British H.M.S. Challenger in 1874. These potato-sized

chunks are scattered half-buried in mud across millions of
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square miles of the deep ocean floor in depths of 12,000

feet or more. Economic interest in these nodules began

after the Scripps Institute expedition in 1957-8 recovered

some nodules containing commercially exploitable levels of

cobalt, copper, and nickel. Although varying in composi-

tion, the nodules considered to be commercially exploitable

contain up to 30% manganese, 1.4% nickel, 1.2% copper, and

.25-. 30% cobalt. In the early 1960's United States mining

companies became interested in possible production and

instituted various programs studying the nodules and the

31
possibilities of mining them. In 1965 John Mero published

32
The Mineral Resources of the Sea in which he stressed the

economic potential of the manganese nodules, bringing them

into the public eye.

As technological advances made the eventual commercial

exploitation of manganese nodules feasible, states began to

consider ways of regulating this production. So great had

interest become, that in 1966, at the commissioning of the

Oceanographer , President Johnson warned that

under no circumstances . . . must we ever allow
the prospects of rich harvests and mineral wealth
to create a new form of colonial competition among
the maritime nations. ... We must ensure that
the deep seas and the ocean bottoms ^axe , and re-
main, the legacy of all human beings.

In early 1966, the United States representative to the

United Nations Economic and Social Council proposed a draft

resolution asking the Secretary General to conduct a survey

of the existing information on deep sea-bed mineral re-

sources and the available techniques for their exploitation.
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On March 7, 1966, the Economic and Social Council adopted a

resolution, proposed by the United States, Ecuador, and

Pakistan, asking that a marine resource survey be conducted

to identify resources which could be economically exploited,

especially for the benefit of developing countries, and to

identify any existing gaps in the knowledge necessary to

exploit these resources.

On December 6, 1966, the General Assembly adopted a

resolution on "Resources of the Sea," by a vote of 87 to

with 12 abstentions. It requested the Secretary General to

conduct a survey of activities in marine science and

technology undertaken by various organizations, states,

universities, and institutes, and to formulate proposals

encouraging international cooperation in understanding

marine science, exploiting the marine resources, and estab-

lishing marine science education and training programs.

Although neither of these proposals dealt directly with the

sea-bed, they were indicative of growing interest in the

economic potential of the ocean floor beyond the continental

shelf. They also showed the growing desire on the part of

the developing countries to participate with the developed

states in exploiting the sea-bed resources.*********
Although the United Nations had been involved in vari-

ous practical aspects of ocean use for a long time, from

1966 it became increasingly involved in law of the sea

issues. The rapidly expanding United States and Soviet
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ocean programs, the increased interest by coastal states in

extending seaward jurisdiction, and the developing coun-

tries' desire for a new international legal regime en-

couraged the United Nations to take action on law of the

seas issues. In the 1960's, its focus was on the sea-bed

and its resources beyond the continental shelf—an issue

which had not been dealt with before in international forums

or in state practice.

On August 17, 196 7, Arvid Pardo, the Ambassador from

Malta, introduced an item to the agenda at the 22nd session

of the General Assembly opening the general debate on the

development of the sea-bed. He called for a

Declaration and treaty concerning the reservation
exclusively for peaceful purposes of the sea-bed
and of the ocean floor, underlying the seas beyond
the limits of present national jurisdiction, and
the use of their resources in the interests of
mankind.

The attached explanatory memorandum stressed that rapid

technological advances would soon allow developed countries

to exploit the sea-bed beyond the continental shelf and lead

to national appropriation of these areas. To prevent this

from taking place, Ambassador Pardo stated that the ocean

floor should be declared the common heritage of mankind. He

further proposed that a treaty be drafted incorporating the

following principles: the sea-bed and ocean floor beyond

the limits of national jurisdiction should not be subject to

national appropriation; the exploration of this area should

be conducted in ways consistent with the principles and
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purposes of the United Nations Charter; the exploitation and

use of this area should be undertaken so that the interests

of mankind are safeguarded and that development of poor

countries promoted; the area should be reserved exclusively

for peaceful purposes. Additionally, he proposed the crea-

tion of an international agency to assure international

jurisdiction over the area in conformity with the provisions

4-U 4- *.
36

in the treaty.

On October 6, 1967, the General Assembly adopted

item 9 2 to examine the proposal by the Maltese Ambassador.

Initially, few representatives were interested. Yet, the

ambassador continued to stress that the new resources of the

ocean floor should be used for the development of the poorer

countries under the jurisdiction of an international organi-

zation. On November 1, he began discussion of this item by

elaborating his earlier memorandum and noting the need for

the control of marine pollution from the release of radio-

active and other waste materials into the seas. Pardo pro-

posed that a resolution be adopted including the following

points: the deep ocean floor is the common heritage of

mankind to be used exclusively for peaceful purposes and for

the benefit of all mankind; national claims of sovereignty

over the area should be frozen until the continental shelf

is clearly defined; and a committee should be established to

study the implications of an international regime and to

draft a treaty safeguarding the international nature of the
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area and providing for the creation of an international

37
agency.

After discussion of these proposals, on December 18,

1967, the General Assembly unanimously adopted Resolution

2340 (XXII)

,

Examination of the question of the reservation
exclusively for peaceful purposes of the sea-bed
and the ocean floor, and the subsoil thereof,
underlying the high seas beyond the limits of
present national jurisdiction, and the use of
their resources in the interests of mankind.

It established an ad hoc committee "to study the peaceful

uses of the sea-bed and the ocean floor beyond the limits of

national jurisdiction." The Ad Hoc Sea-bed Committee was to

deliver its report to the General Assembly at the 23rd ses-

3 8
sion the following year. The Committee was composed of 35

states from different regional groups designated by the

39
United Nations. The Committee's decision to conduct its

work by consensus (where no item would be adopted until all

agreed) rather than by voting, reflected the fear of the

developed countries that they would be consistently outvoted

by the numerically stronger developing states.

The Ad Hoc Sea-bed Committee held three sessions in

1968: March 19-27 and June 17-July 9 in New York and August

19-30 in Rio de Janeiro. Hamilton Shirley Amerasinghe of

Ceylon was elected chairman; four vice-chairmen reflecting a

balance of regional groups were chosen.

Two working groups were established, one dealing with

the technological and economic aspects and the other with
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legal ones. The Report of the Committee was adopted by the

Committee on August 30, 1968, and was delivered in the 23rd

session to the General Assembly's First Committee (Political

and Security) for consideration. After deliberations, the

First Committee recommended to the General Assembly that it

41adopt the Ad Hoc Committee's four resolutions.

Subsequently, on December 21, 1968, the General Assem-

bly voted and adopted these resolutions. The most important

resolution called for establishment of a permanent Sea-Bed

Committee. It was to continue the tasks begun by the Ad Hoc

Committee and laid the foundation for the future UNCLOS

42
III. The most controversial of these resolutions also

43
dealt with the sea-bed. Developing states voted for a

study to consider the establishment of international machin-

ery for exploration and exploitation of sea-bed resources,

while developed ones voted against it or abstained. The

other two resolutions dealt with uncontroversial issues and

were widely accepted. One requested a study of marine

44pollution and the other the creation of an "International

45Decade of Ocean Exploration."

The Sea-bed Committee was established and its member-

ship was changed from the Ad Hoc Committee to include more

developing states. It was now composed of 16 developed

46
states and 26 developing ones. The Committee agreed to

keep this membership for two years and after that to rotate

one-third of the members of each regional group. It was

also divided, as the Ad Hoc Committee had been, into two
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working sub-committees—the Economic and Technical Sub-Com-

47mittee and the Legal Sub-Committee.

Although the Legal Sub-Committee was unable to agree on

the specifics of many issues, it did agree on some general

principles and was able to identify issues which needed

further discussion. The Legal Sub-Committee's Report began

by stating that while the Sub-Committee agreed that an area

of the sea-bed beyond national jurisdiction existed, it

48
found itself unable to establish a boundary for this area.

A consensus was obtained on the general principle that there

is a need for a legal regime of the sea-bed which would be

binding and that the resources of the sea-bed should be used

for the benefit of all mankind. The specifics and scope of

the regime and whether the regime would apply to the area or

only to the resources were unsettled issues. The principle

of freedom of scientific research was acceptable in general.

Although states agreed that it was necessary to distinguish

between scientific research and commercial exploration, they

did not agree on state obligations for communicating the

programs and subsequent results. Also, the idea that scien-

tific research could be the basis for the right of exploita-

tion was disputed. General consensus was reached on the

concepts of noninterference with the freedom of the high

seas of all states and the need for safeguards against ma-

rine pollution and protection of the living resources of the

marine environment. The question of state liability for



165

damage caused in the area was not settled. There was no

49
agreement on coastal state rights in the area.

The other working group of the Sea-bed Committee, the

Economic and Technical Sub-Committee, studied and discussed

50
a wide range of issues. It agreed that since exploitation

of sea-bed resources would begin in the near future there

was a need to establish an international regime for the

benefit of all states while taking into consideration the

special interests and needs of the developing ones. States

further concurred that this regime should not diminish

incentives for exploitation and should minimize the hazards

to the ocean environment from the exploitation activities.

The Report, written by the Economic and Technical

Sub-Committee, stated that progress in sea-bed mineral

exploitation would go through the following stages: acquir-

ing basic knowledge through systematic surveys and research;

exploring the mineral rich areas; evaluating the possibility

51
of exploitation; and finally exploiting the resources.

Further study was needed to determine the economic impact of

sea-bed resource exploitation on the developing countries

which were economically dependent on exporting some of these

, 52
minerals.

In June 1969 a working group of the Intergovernmental

Oceanic Commission (IOC) prepared a paper on oceanic explor-

ation and research. It dealt with both the scientific and

practical problems in implementing a long-range program.

This paper was presented to the Sea-Bed Committee. The
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Economic and Technical Sub-Committee asked the IOC to recon-

sider its study—to view the problems in a way more favor-

able to the developing countries. The study was slightly

modified and adopted in September 1969. It was then sent on

to the General Assembly as requested by the Resolution cal-

53
ling for an International Decade of Ocean Exploration.

The problem of establishing international machinery to

promote the exploration and use of the sea-bed resources for

54
the benefit of mankind proved especially difficult. Dis-

cussion centered on whether the agency should be a registra-

tion center for applications or an agency with the power to

refuse or grant licenses. The developing countries support-

ed the latter idea. This way they could participate in

controlling resource exploitation and receive revenues from

the licensing fees. While most of the developed states

offered no definite opinion, the United States opposed a

licensing agency because it might restrict exploitation and

fall under the control of the numerically superior develop-

ing states. Although the problem of establishing interna-

tional machinery could have been dealt with as a separate

issue—apart from the sea-bed legal regime—the developing

countries insisted that it be considered as part of the

entire sea-bed regime. By linking these issues, they hoped

to increase their bargaining power. Opposition by the

55
Soviet Union proved of no avail.

Despite the Sea-bed Committee's progress during 1969 in

reaching consensus on the issues discussed above, it did not
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come any closer to reaching agreement on the sea-bed regime.

Developing states blamed the industrialized ones for block-

ing agreement. In an effort to force the issue, developing

states sponsored a four-part Resolution (2574-A-D XXIV) on

December 15, 1969, dealing with ocean law.

In the 24th United Nations session the question arose

of convening a conference to deal with all aspects of law of

the sea. Since customary international law defining the

continental shelf was inconclusive, Pardo once again initia-

ted discussion, and submitted a draft resolution to request

a vote on convening a conference to define the international

area of the ocean floor. Jamaica and Trinidad-Tobago

submitted amendments to Malta's draft resolution stating

that this conference should also deal with other closely

related law of the sea issues—high seas, territorial

waters, contiguous zones, and the superjacent waters of the

57
continental shelf.

These amendments spurred further discussion over what

the agenda for the Conference should include. The United

States, the West European states, and the Soviet Union

wanted to limit the conference to delimiting the boundary of

the ocean floor and establishing its regime while the

African and Asian states supported the amendments made by
C Q

Jamaica and Trinidad-Tobago. Seventeen developing nations

sponsored another amendment calling for a conference to

review all the related issues. On December 2, 1969, this

17-state amendment was adopted by a vote of 56 to 25, with
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32 abstentions. Most of the developing states voted for

it while the United States, the Soviet bloc, France, Italy,

Japan and others voted against it. Great Britain and some

other West European states abstained. The resulting reso-

lution requested the

Secretary General to ascertain the views of Member
States on the desirability of convening at an
early date a conference on the lav/ of the sea to
review the regimes of the high seas, the continen-
tal shelf, the territorial sea and contiguous
zone, fishing conservation of the living resources
of the high seas, particularly in order to arrive
at a clear, precise and internationally accepted
definition of the area of the sea-bed and ocean
floor which lies beyond the limits of national
jurisdiction in the light of the international
regime to be established for that area.

The Soviet bloc, the United States, and Japan opposed this

resolution firmly because a 'package deal' diminished their

bargaining power relative to that of the developing states.

Three additional resolutions were passed in this ses-

sion. A resolution calling for the continuation of the

Sea-Bed Committee was relatively uncontroversial and passed

unanimously with one abstention. Although more controver-

sial, the resolution, requesting additional studies on the

establishment of the international machinery for the sea-bed

- 63
regime, passed.

The most controversial resolution—reflecting the grow-

ing difference between the developing and industrialized

states--called for a moratorium on the exploitation of the

deep sea-bed. The sponsoring states, which were all

developing states, feared that the industrialized states

would appropriate and exploit the ocean bottom before an
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international regime had been established and thus exclude

them from participation in sea-bed exploitation. The indus-

trialized states opposed this proposal. According to the

United States representatives, the draft resolution would

not only encourage states to expand claims of national jur-

isdiction; it would be contrary to the trend of the times

and to general benefit and progress. While most of the

developing states voted for the proposal, the developed

states voted against it. This resolution was meant to cur-

tail mineral resource exploitation—especially manganese

nodules—by the industrialized states but not to restrict

coastal state jurisdictional extensions by developing

states. Although this resolution was not legally binding,

it increased the legal uncertainties of deep sea-bed mining

—already a concern to the mining companies. Significantly,

it created an atmosphere of confrontation between the

industrialized and developing states.

During the subsequent 1970 Sea-Bed Committee meet-

ings , little progress was made toward a consensus of views

between the developed and developing states. To hasten

things along, informal drafting groups began meeting in an

attempt to achieve a compromise. The Soviet bloc, Italy,

Belgium, and Malaysia continued their opposition to the

common heritage concept as a principle for the sea-bed

regime, while accepting it as a guideline. On the other

hand, states such as the United States, Great Britain, and
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Canada, while opposing the common heritage idea as a princi-

ple, were willing (unlike the USSR and others) to accept its

inclusion. Toward the end of 1970, disagreement in the

United Nations centered on how the common heritage principle

could be implemented. After much discussion, problems

concerning the delimitation of the boundary for the interna-

tional area, which brought the territorial sea and contig-

uous zone limits into the discussion, and the establishment

of international machinery to administer the area remained

**1 A 67unsettled.

The problem of defining a boundary for the interna-

tional sea-bed area was complicated by proposals for the

establishment of boundaries outside the Sea-Bed Committee's

negotiations. On May 8, 1970, nine Latin American coastal
C Q

states, which prior to 1970 had claimed 200-mile territor-

ial seas or contiguous zones, signed the Declaration of

Montevideo. The subsequent Declaration of Lima of August 8

was supported by the signatory states of the Montevideo

Declaration in addition to Mexico, the Dominican Republic,

Colombia, Guatamala, and Honduras. Both Declarations

claimed that coastal states possessed the right to determine

their own limits of sovereignty or jurisdiction over the

sea-bed and superjacent water including their right to con-

trol living and non-living resource exploitation, scientific

research, and pollution to whatever seaward jurisdiction

they felt necessary. This group of 14 coastal Latin Ameri-

can states attempted to form a bloc whose major interest was
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the extension of coastal state seaward jurisdiction. In

order that they could continue gathering support for greater

coastal state jurisdiction, these states consistently

opposed the early establishment of the boundary for the

i
69

international area.

Another development outside the Sea-Bed Committee which

had an effect upon discussion within the Committee was

President Nixon's statement of May 23, in which he proposed

7
a three-tiered boundary system. He also proposed that

until a sea-bed regime was established, states should be

able to issue permits for the exploration of sea-bed

resources beyond the 200-meter depth— a suggestion which

contradicted the nature of the moratorium resolution

7 1

(1969). Nixon's statement helped focus the discussion of

the Sea-Bed Committee.

Yet, President Nixon's statement and the subsequent

United States draft proposal had not gone unchallenged. The

idea of establishing an interim regime was opposed by the

developing states since it in effect would cancel the mora-

torium resolution which prohibited the exploitation of

sea-bed resources beyond national jurisdiction pending an

international agreement. The United States restriction of

the common heritage principle to the resources of the area,

rather than to the area itself, generated further protest.

Other proposals on the boundary issue were introduced

to the Sea-bed Committee. Most of these expressed the

desire of coastal states for greater seaward jurisdiction.
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Both Norway and Iceland submitted proposals based on varia-

tions of the 200-mile distance/500-meter depth formula.

Canada and Italy suggested that the boundary be based on the

continental margin. Britain and Austalia, due to their

growing offshore oil interest, objected to the 200-meter

depth boundary proposed by the United States and favored a

72broader and deeper limit.

The creation of international machinery remained the

most debated issue. A study regarding international machin-

ery was conducted by the Secretary General and submitted to

the Sea-Bed Committee in the 1970 session. In this Report

four types of international agencies were discussed ranging

from a center for the exchange of information to a compre-

hensive international machinery governing all exploitation

73
activity of sea-bed resources.

While the majority of states supported a comprehensive

international machinery, the developed states opposed such a

system. The Soviet Union maintained its earlier position

that the international machinery should aid international

cooperation in ocean research. The prospect for early and

rapid exploitation was unrealistic. Britain, Canada, Italy,

and Australia objected to a large agency on the grounds that

the operating costs would absorb a large part of the revenue

generated from sea-bed mining. Although Japan was opposed

to a comprehensive international machinery, it conceded that

this type of organization might be needed in the future.
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The three proposals, submitted in the session by the

United States , United Kingdom , and France , for the

establishment of a regime governing sea-bed exploration and

exploitation, were pioneer efforts. Significantly, these

were all industrialized states and approached the problem in

a similar fashion proposing some type of weak licensing

systems.

The United States was the first to submit its compre-

hensive proposal, on August 3, turning attention from the

Secretary General's Report. The Americans defined the

international sea-bed area as "all areas of the sea-bed and

subsoil of the high seas seaward of the 200 meter isobath

adjacent to the coast of continents and islands" which was

open to the use of all states for peaceful purposes and did

not affect the high seas character of the superjacent

waters. According to them (i.e. the Americans) the Inter-

national Sea-bed Resource Authority would be responsible for

licensing parties for exploration and exploitation of this

area. The parties and their originating state would be

liable for damage to the marine environment and costs for

cleanup and restoration. In accordance with the common

heritage principle, the revenues from the exploration and

exploitation of the area would be used for the benefit of

all mankind—especially for the economic promotion of devel-

oping states. The area between the international sea-bed

and the continental shelf would be designated *s the inter-

77
national trusteeship area.
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After discussion of the submitted proposals, the Sea-

bed Committee turned to its task of writing a declaration of

principles on the legal regime of the international sea-bed

area. It was unable to achieve a consensus because of the

variety of positions. In order to complete this declaration

of principles, states had to make concessions on the inclu-

sion of some items and the omission of others. The common

heritage principle and the establishment of international

machinery were included over the protests of many developed

countries—especially the Soviet bloc. Without these two

principles the developing countries would not support the

declaration. Conversely, the developing states had to give

up any direct mention of the moratorium on sea-bed exploi-

tation; and control of metal price fluctuation was only

mentioned in the preface. Complicating matters was the fact

that such terms as 'common heritage' and 'peaceful purposes'

were not defined and the structure and function of the

international regime and machinery remained unspecified.

Difficulty also existed concerning the transfer of technol-

ogy to the developing states. Problems surrounding defini-

tions of limits which had aroused the most controversy in

the deliberations of the Sea-Bed Committee, remained

unresolved. While the developing states insisted that the

regime be established first and the area be then delimited,

the developed states, especially the Soviet bloc, insisted

that the boundary be defined first. The issue remained
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unsettled at the time of the final drafting of the Resolu-

tion, i.e. the boundary limit as mentioned in the preamble

7 8
was yet to be determined.

Faced with these difficulties, the Chairman of the Sea-

bed Committee sent a letter in the fall of 1970 to the Gen-

eral Assembly outlining possibilities of agreement. Based

on this letter, 36 nations, later joined by 10 more, spon-

sored a joint proposal for the declaration of principles,

(Resolution 2749 XXV) adopted December 17, 1970, by the Gen-

eral Assembly. Neither the Soviet bloc (except Yugoslavia)

nor the United States nor the United Kingdom sponsored this

Resolution and in the voting the Soviet bloc abstained. It

79
was adopted 108 to 0, with 14 abstentions. This Resolu-

tion declaring principles for the international sea-bed area

is important because it later formed the basis for law of

8
the sea negotiations. Although it contained most of the

principles enunciated by Ambassador Pardo, states could not

agree on how to implement these principles. Reluctant to

see the regime for the sea-bed as separate from other law of

the sea issues, developing states were unwilling to nego-

tiate a separate agreement dealing with the sea-bed.

Also, during the 25th session on December 17, 1970, the

General Assembly adopted three other resolutions dealing

with law of the sea issues. The first one of these was

sponsored by 17 developing countries four of which had large

copper exporting interests. It requested the Secretary

General to cooperate with UNCTAD and the other specialized
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agencies to identify and study the economic problems arising

from deep sea-bed mining of certain minerals in terms of its

impact on developing countries' economies and to propose

solutions to these problems. It was adopted by a vote of

104 to 0, with 16 abstentions. This Resolution indicated

the emergence of a new special interest group—the metal-

exporting developing states--in law of the sea negotia-

81
tions

.

Another resolution, sponsored by 12 land-locked states,

called for a study on the problem of free access to the sea

by land-locked countries and their special problems in

exploring and exploiting the deep sea-bed resources. It was

adopted 111 to 0, with 11 abstentions and indicated the

emergence of yet another interest group with specific and

82
separate aims.

The final resolution was the most important of these

resolutions and reflected a change in direction in sea-bed

issues and other related law of the sea issues. The results

of the survey, pursuant to a previous resolution which asked

states their opinion on holding a comprehensive law of the

sea conference, indicated most states supported such a con-

ference. Therefore the resolution called for the Third

United Nations Conference on the Law of the Sea to be held

in 1973. Its purpose was to

deal with the establishment of an equitable inter-
national regime—including an international ma-
chinery— for the area and the resources of the
sea-bed and the ocean floor, and the subsoil
thereof, beyond the limits of national jurisdic-
tion, a precise definition of the area, and a
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broad range of related issues including those
concerning the regimes of the high seas, the con-
tinental shelf, the territorial sea (including the
question of its breadth and the question of inter-
national straits) and contiguous zones, fishing
and conservation of the living resources of the
high seas (including the question of the prefer-
ential rights of coastal States) , the preservation
of the marine environment (including, inter-alia ,

the prevention of marine pollution) and scientific
research.

This resolution also called for re-shaping the Sea-Bed

Committee into a preparatory body for the proposed Confer-

ence. Its major task was to define a list of the subjects

and issues relating to the Conference's mission and subse-

quently to prepare draft articles. The Committee's member-

ship was substantially increased to 86 with the addition of

44 states of which 34 were developing states— 9 Latin Ameri-

can, 11 African, 6 Arab, and 8 Asian—and the others devel-

oped ones. This altered the Sea-Bed Committee's composition

to reflect the General Assembly's ratio of developed to

developing countries. Although the political impact of this

change was to a great extent mitigated by the consensus

rule, it made the work of the Committee more difficult in

reaching consensus. Also, since many of the new members had

little knowledge of the issues involved, the Committee had

to concentrate initially on educational aspects of these

issues

.

This resolution was adopted by a vote of 109 to 7 with

6 abstentions. The Soviet bloc and its allies cast all the

opposi'.ig votes and some of the abstaining ones. The Soviet

Union maintained its opposition to an all-encompassing
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conference and international machinery. It wanted a confer-

ence which would deal with a limited agenda on territorial

sea and continental shelf limits, straits navigation, and

coastal state fishing rights. Although the United States

had initially wanted a limited agenda for a law of the sea

conference, it had changed its position to support a compre-

hensive conference approach. In this way the United States

thought it could gain concesssions on certain vital areas by

trading off concessions in other areas.*********
The passage of Resolution 2750-C (XXV) ended the first

phase of law of the sea development leading up to the UNCLOS

III. Beginning with the Pardo Resolution, the international

community became aware of the importance of the sea-bed and

the need for regulations governing its use. During the

negotiations in the Ad Hoc Sea-Bed Committee and the Sea-Bed

Committee, the two major issues were the role of the inter-

national machinery in terms of exploitation of the deep sea-

bed and the jurisdictional limits of the coastal state over

the sea-bed. The alignment on the first issue was clearly

drawn between the developed and developing states: the

developed ones sought greater international control over

deep sea-bed exploitation while the industrialized ones

wanted minimal international interference. On the second

issue, the alignments were not clearly drawn but varied

according to the specific state's needs.
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By the end of this part of the Sea-Bed Committee's

deliberations, many other issues had been brought into the

debate. Most states thought that the sea-bed regime could

not be settled without dealing with related ocean issues.

As these other issues were brought into the discussion, most

states agreed that the scope of the Sea-Bed Committee was

too limited and had to be incorporated in the broader debate

of a comprehensive law of the sea conference.*********
The Sea-Bed Committee, with its new responsibility as a

preparatory body for UNCLOS III, met in March, 1971, in

Geneva. Complicating and prolonging the Committee's work

was the great increase in its membership, from 42 to 86

states, 34 of which were developing ones. During its first

meetings, the Committee organized its work procedures, re-

elected H.S. Amerasinghe of Ceylon as its chairman, and

established three Sub-Committees in addition to the Main

Committee.

The Main Committee's responsibility was to deal with or

allocate the unfinished business, including the precise

definition of the deep ocean floor and its peaceful uses.

Although the Sub-Committees could make suggestions for the

definition, because of the controversial and vital nature of

the issue, only the Main Committee would make the final

pronouncement. The Sub-Committees were given the following

tasks: one was to write draft articles on the international

regime including the international machinery for the sea-bed
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area and its resources beyond national jurisdiction; another

was to prepare for UNCLOS III a 'comprehensive list of sub-

jects and issues' including regimes for the territorial

seas, international straits, contiguous zones, continental

shelves, fisheries, and the high seas; and the last was to

present draft articles dealing with the preservation of the

marine environment and scientific research.

Although during the first meetings no substantive dis-

cussions were held in any of the Sub-Committees, the Main

o c

Committee was active with 61 states debating various

issues. Emerging attitudes of different blocs of states

might be summarized as follows: states with broad continen-

tal shelves and margins defined the continental shelf as

extending to the far edge of the margin, while land-locked

and shelf-locked states considered it to be much narrower so

that the international sea-bed area would be larger; others

(mainly developing states) insisted that the international

machinery should itself directly explore and exploit the

sea-bed area; others (land-based mineral producing states)

advocated a strong central international machinery with

production controls to protect their interests; others

(coastal states with a variety of ocean interests) proposed

a functional approach toward seaward jurisdiction or differ-

ent limits for different purposes; others (archipelagic

states) advocated defining the connecting water of an archi-

pelago as its territorial sea; most agreed on the need to

re-examine the concept of innocent passage. This initial
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debate demonstrated the wide range of opinion and differing

emphasis of states toward these negotiations.*********
During the Summer of 1971, several states submitted

comprehensive proposals on the international sea-bed regime

and the accompanying international machinery. These pro-

posals, as well as the earlier ones made by the United

States, Britain, and France became the basis for discussion

in these meetings.

On July 22, 1971, the Soviet Union submitted its

proposal, dealing with the use of the sea-bed beyond the

continental shelf. It stated that the exploration and

exploitation of sea-bed resources should benefit all of

mankind including geographically disadvantaged states, and

should be conducted with special attention to the needs and

interests of developing states. The proposal was vague on

substantive matters. Despite the mention of the common

heritage principle, the Soviet Union, like other developed

countries, favored a weak international sea-bed regime.

Implicit in this proposal was the understanding that most of

the control and powers of initiative would be left to the

8 7
individual states. Another East European country—Poland

— submitted its proposal on August 3, 1971.

Other states submitted a wide-range of proposals on the

o o

regime for the international sea-bed area. Japan's pro-

posal was similar to positions held by other developed

8 9
states and called for a weak licensing agency. Canada
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tried to reach a compromise between the call for state

initiative and that for international control over the sea-

bed. Reflecting the position of the developing states,

90
Tanzania outlined a stronger international regime with a

sea-bed authority which would possess powers both to exploit

the area directly and to license states. The strongest

statement for international control of the sea-bed was made

91
by thirteen Latin American states; they advocated exploi-

tation only by the international authority. Stressing their

special interests, the geographically disadvantaged and

92
land-locked states proposed delimitation of the area to

increase the economic potential of the common heritage.

Malta's proposal submitted on August 5, 1971, was uni-

que in that it dealt not only with a regime and machinery

for the international sea-bed but with all of ocean space.

The proposal rejected the right of governmental freedom of

action in ocean space beyond national jurisdiction and of

uncontrolled coastal state jurisdictional extensions. It

expanded the application of the common heritage principle to

all ocean space beyond national jurisdiction and not just to

the sea-bed. Malta's proposal had a dual purpose—to find a

compromise between the developed and developing states and

to enlarge the issue of sea-bed resources to all of ocean

space.

Throughout discussions on a sea-bed regime, the basic

alignments on the major areas of dispute were along devel-

oped-developing state lines. The most contentious issues
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centered on the powers and functions of the international

machinery. The basic disagreement continued to be the

nature of the operating agency for the exploitation of the

international sea-bed area. During 1970-71, states proposed

four basic types of systems including a registering agency,

a weak licensing body, a mixed licensing and operating

authority, and an international operating authority. The

industrialized states favored a weak international machin-

ery—a registering or licensing one—which would not inter-

fere with their exploitation activities. Also, they feared

that a large operating machinery would be economically

inefficient—costing as much to function as the revenues it

generated. The developing states wanted a strong operating

machinery to prevent the industrialized states from becoming

the sole exploiters of the common heritage area due to their

technological superiority and financial capability. They

also wanted to be part of a high technological program in

which they would be unable to participate on their own.

They hoped that such an economic program would become a

model for other international sharing ventures and contri-

bute to the formation of the New International Economic

Order. As the licensing vs operating machinery issue became

a symbolic rallying point for both sides, states were reluc-

tant to give up their positions. During the preparatory

stages of discussion, delegates merely made statements and

gathered support for their positions.
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The second major issue concerned which part of the

international machinery—the council or the assembly— should

possess powers of initiative. The developed states wanted

the council to be dominant to protect their interests in

view of their numerical inferiority. The developing coun-

tries, possessing a majority but without technological or

financial capability, wanted the assembly to be the primary

organ which they could control through their votes. This

issue was more important in the early days of the prepara-

tory work because at that time it was thought that the

sea-bed authority would learn from experience. Therefore,

the council or assembly, whichever was dominant, would

determine the future structure of the authority. After 1971

when the Sea-bed Committee decided to give the sea-bed

authority specific powers, this issue became less important.

The third issue—the role of the authority in regulat-

ing the production of sea-bed minerals—was also divided

along developed-developing state lines. The developed

states were against production controls which they thought

would discourage sea-bed resource mining. The developing

states— some of which were land-based producers of copper,

nickel, cobalt, and manganese—wanted to ensure that the

ocean resources would not undercut land-based exports of

developing countries and therefore supported strong produc-

tion controls . Since the impact of manganese nodule mining

on rrineral price levels was uncertain, speculations concern-

ing it were based on states' preconceived ideas and
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interests. The developed states insisted that its effect

would be minor while the developing states took the opposite

view. Throughout the preparatory negotiations, this re-

mained a basic problem area.

Another issue which was divided along developed-devel-

oping state lines was whether scientific research in the

international sea-bed area should be a right or be control-

led by the sea-bed authority. The United States, the Soviet

Union, Britain, and Malta argued that scientific research

should be a free right of states because states were the

only ones possessing the technological and economic require-

ments to conduct the research which would not be directly

remunerative. Canada was concerned with possible environ-

mental damage from certain research practices and therefore

supported regulation by the international sea-bed authority.

In keeping with their desire for a comprehensive sea-bed

authority, an extreme position was favored by the Latin

American states. They wanted the sea-bed authority to have

the power to authorize as well as to regulate scientific

research. This issue was more closely related to the highly

debated problem of scientific research in the coastal zone

rather than to the size and function of the sea-bed author-

ity.

9 5
At its last session, this Sub-Committee produced a

set of bracketed and alternative texts for UNCLOS III on

sea-bed mining issues. It drafted 21 articles dealing

with the international regime for the deep sea-bed and
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31 articles on the implementing machinery. As most of the

draft articles did not represent a consensus, alternative

texts were attached. Reservations were also made to the

texts and many footnotes were added to the draft articles.

Despite the unsettled nature of the agreement, some states

—

including the United States— suggested that a provisional

deep sea-bed regime be implemented to authorize mineral ex-

ploitation prior to the ratification of an international

96
treaty. Although the American draft recommendation was

adopted by the Sub-Committee, no further action was taken to

create a provisional authority. Also at this last session,

97
the Soviet Union proposed that a separate treaty on peace-

ful uses of the sea-bed be concluded but nothing was done.

Even though the Sub-Committee on the sea-bed mining

regime clarified the areas of agreement and disagreement, it

did not come any closer in reaching a consensus. The rea-

sons for this failure were operative from the beginning of

the negotiations. As there was no accepted definition of

the international sea-bed area, it was unclear which

resources would be affected. By the end of 1973, the

Sub-Committee dealing with offshore jurisdictional issues

had failed to define this area. This greatly hampered the

progress of the sea-bed mining Sub-Committee.

The consensus system is an inherently slow process

especially when used among a large group of states. The

large increase in the states participating in these negotia-

tions exacerbated it. Complicating the problem was the
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inclusion of many other such issues as commodity policy and

coastal state jurisdiction. As technological and economic

development increased the impending prospect of commercial

sea-bed exploitation, political tension increased. Develop-

ing countries became aware that their expectations of wealth

from the common heritage would not be as great as originally

anticipated. The unilateral and multilateral actions taken

by states outside the Sub-Committee (in response to eco-

nomic, technical, and political developments within the

Sea-bed Committee) made an agreement more difficult to

obtain. The polarization of developing and developed states

within the Sub-Committee discouraged compromises and gave

each side a base from which to operate. States became

increasingly interested in coastal state jurisdictional

issues rather than exclusively in the sea-bed regime.*********
The Sub-Committee on off-shore jurisdiction tried to

provide an agenda for UNCLOS III. The major problem

involved in compiling a list of subjects and issues was the

fear of both the developed and developing states that

selection of items would be interpreted as giving support.

Also, even though states had agreed from the beginning that

the list would not be exhaustive, or determine the priority

of discussion, states were afraid that their acceptance of

the list would be misinterpreted. The opposing opinion of

the developed and developing states and their mutual dis-

trust slowed down the process of compiling a list.



The major issues in the work of this Sub-Committee

concerned the breadth of the territorial sea, passage

through straits used for international navigation, and regu-

lation of fisheries. Most states supported a twelve-mile

territorial sea. Even though some Latin American and other

states claimed a larger territorial sea, the majority agreed

to accept a twelve-mile territorial sea in conjunction with

a functional approach to coastal state jurisdiction for

fisheries and other rights to a distance of two hundred

miles. Since UNCLOS I (1958), most developing states con-

sidered a twelve-mile territorial sea as their right. The

Soviet Union which had historically supported a twelve-mile

limit continued to do so but feared that such a generally

accepted limit might restrict their passage through straits.

98
The United States , like most countries, realized that

acceptance of such a limit was inevitable but like the

99
Soviet Union was concerned with maintaining freedom of

navigation through international straits.

With the Soviet Union and other maritime states, the

United States stressed that free transit through and over

international straits should be a prerequisite for accep-

tance of the twelve-mile territorial sea. Coastal states

—

such as Malaysia and Spain—bordering important straits

opposed such a precondition. The right of innocent passage

already allowed the transit of merchant ships; moreover,

freedom of navigation for warships and over-flight for

military aircraft could pose a threat to their security.
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Most developing states also felt that permitting free pas-

sage through straits as if they were high seas was a

violation of their sovereignty over their territorial seas.

Many coastal strait states felt that the concept of innocent

passage should be re-examined to allow the coastal state the

right to regulate the passage of potentially hazardous ships

such as nuclear-powered ones and oil tankers. Indonesia and

the Phillippines supported the archipelagic concept claiming

their connecting seas between the islands as territorial

waters

.

The other major area of dispute in discussions on off-

shore jurisdiction was the right possessed by the coastal

state over its adjacent fisheries. The United States, try-

ing to protect its coastal fisheries, was in favor of pre-

ferential fishing rights for coastal states. Other fishing

maritime states with greater distant-water fishing inter-

ests—Japan, the United Kingdom, and the Soviet Union

—

feared that preferential fishing rights would be extended

seaward without restriction. Despite their objections to

preferential fishing for the coastal state, both the United

Kingdom and the Soviet Union supported the American Draft

articles because they provided for freedom of navigation and

overflight through straits used for international naviga-

tion. The Soviet Union submitted a fisheries proposal in

which it attempted to strike a balance between its own

distant-water fishing interests and those of developing

coastal states. During these negotiations the United States
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submitted another set of proposals clarifying its posi-

tion on fisheries. In 1972 a new concept governing coastal

state jurisdiction arose. Its basis was the creation of an

offshore economic zone over which the coastal state would

possess exclusive control. Meetings of Caribbean and

African states outside the Sea-bed Committee in June of 1972

produced two proposals incorporating the economic zone con-

cept.

The Santo Domingo Conference of Caribbean Countries on

the Problems of the Sea proposed the idea of the 'patrimon-

ial sea. ' The coastal state would possess sovereign rights

over the natural resources in the water, sea-bed, and sub-

soil in the patrimonial sea. The state would also have the

right to control marine pollution and to regulate scientific

research in the area. Although this area was to be delimit-

ed by international agreement, the Caribbean states agreed

that it should not exceed 200 miles from the coast. Within

the patrimonial sea all ships and aircraft would be allowed

freedom of navigation and of overflight—the only restric-

tions being "those resulting from the exercise by the

coastal State of its rights within the area." The Declara-

tion accepted the Continental Shelf Convention (1958)

definition of the shelf but stated that the shelf within the

patrimonial sea would be subject to coastal state control;

the shelf outside this area would be governed by existing

law. The sea-bed beyond the patrimonial sea and the
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continental shelf was to be considered as the common

e i*> a 102
heritage of mankind.

The African States Regional Seminar on the Law of the

Sea proposed a similar concept of an economic zone in which

the coastal state would possess exclusive rights over the

exploitation and exploration of all the resources of the sea

and sea-bed. Although the coastal state would have the

right to prevent and control pollution in the area, freedom

of navigation and of overflight would not be affected nor

would laying of cables or pipelines. No mention was made of

freedom of scientific research. The Conference recommended

that the economic zone include at least the continental

shelf but did not delimit the area. Beyond the economic

zone, the sea-bed resources were to be controlled by an

international authority which would be especially concerned

with encouraging the progress of the less developed coun-

103
tries.

Both the Caribbean and African declarations appealed to

many developing states. Shortly after their announcements,

Kenya proposed the creation of a 200-mile exclusive

economic zone in which the coastal state would possess

exclusive jurisdiction over the natural resources for their

control, regulation, and exploitation and for prevention and

control of pollution. Freedom of navigation, overflight and

laying of cables would not be affected in the area but free-

dom of scientific research would be regulated by the coastal

state

.
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These initiatives, suggesting the establishment of an

economic zone, caused other states to propose different

105
types of offshore jurisdiction. The United States sub-

mitted a vague proposal basing the economic zone on the

limit of the continental shelf. The Soviet Union"" also

recommended a plan for delimitation of the continental shelf

but did not incorporate the idea of the economic zone be-

cause it objected to broad jurisdictional extensions.

This Sub-Committee (dealing with offshore jurisdiction)

was unable to agree on a method for choosing smaller working

groups to decide on an agenda for UNCLOS III. It therefore

met as a whole throughout its negotiations. Informal meet-

ings were held by members of the African, Asian, and Latin

American regional groups in an attempt to reconcile the

differences between the proposed Latin American and Asian-

African list of issues. From these meetings, 56 developing

coastal countries were able to agree on an agenda of 23 main

items and 65 sub-items. This proposed agenda was opposed by

states which had not participated in its drafting.

The maritime states—particularly the United States and

Soviet Union—objected to the list primarily because of the

absence of any mention of "free transit through interna-

tional straits." While mentioning "straits used for inter-

national navigation" and "innocent passage", the text did

not deal with unrestricted navigation through straits which

on the acceptance of a twelve-mile territorial sea would

become territorial straits.
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The United States and the Soviet Union also objected to

the text limiting high seas freedoms to navigation and

overflight and referring to scientific research only in

terms of regulation and international cooperation. The

United States additionally objected to the text's provision

for exclusive economic zones rather than the United States

alternative of preferential fishing rights for the coastal

state. The land-locked states found fault with the text for

not taking into account their special circumstances for

their participation in ocean resource exploitation.

After many unsuccessful attempts to work out a com-

promise between the developing coastal states (between those

10 7
which proposed the text and others which objected to it)

,

agreement was reached by the addition of specific amendments

and a general disclaimer.*********
The Sub-Committee on the marine environment and scien-

tific research only began substantive work during the 1973

session; this because the Sub-Committee had waited for the

outcome of the United Nations Conference on the Human

Environment which it thought, erroneously, would deal with

ocean issues.

Thirteen proposals on pollution and seven on scientific

research were presented in the sessions. Both the United

1 fl R 10 9
States and the Soviet Union submitted proposals. The

members were unable to achieve a consensus on the final

draft articles which ended up being descriptions of various
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alternative proposals. Due to the wide range of disagree-

ment, both working groups only managed to make general draft

statements.*********
After three years of preparatory work for UNCLOS III,

the United Nations Sea-bed Committee still had not completed

its work and had written uneven and inadequate texts. This

was due largely to the emergence of various voting blocs and

their growing disparity of interests. Initially the major

split was between the industrialized maritime states, the

Group of 7 7 and a small group of land-locked and geographic-

ally disadvantaged states. Although this division remained

dominant on sea-bed mining issues, toward the end of the

preparatory period new groupings began to emerge on issues

concerned with offshore jurisdiction. These new groups

—

including the territorialists , the broad margin states, the

patrimonialists , the archipelagic states, the maritime

states, and the land-locked/geographically disadvantaged

states—reflected states' increased awareness of specific

geographical and resource interests. They also evinced

their willingness to meet specific needs rather than broad

ideological-political ones.

The territorialists were composed of the Latin American

states—Peru, Ecuador, Chile, Panama, and Brazil—which

claimed 200-mile territorial seas. As these states, except

Brazil, had virtually no continental margin upon which to

base their resource claims, they therefore supported a
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200-mile territorial sea encompassing the rich fisheries

—

their principal marine resource.

The broad margin states, possessing continental margins

beyond 200 miles, wanted to define the outer edge of the

margin as far as possible. These states included Argentina,

Australia, Brazil, Canada, India, Norway, and New Zealand.

Along with continental shelf resources, Canada wanted pre-

ferential fishing rights in the superjacent waters of the

continental shelf beyond 200 miles. States with narrow

margins claiming 200-mile seas were willing to support these

broad margin states in exchange for support of their claims.

The patrimonialists wanted to establish 200-mile eco-

nomic zones over which they would possess sovereign rights

to the resources of the sea-bed and superjacent waters. As

mentioned earlier, the Latin American states holding this

concept signed the Declaration of Santo Domingo in June 197 2

and subsequently presented a draft article to the United

Nations Sea-bed Committee based on this declaration. The

African concept of a 200-mile economic zone— similar to the

Latin American one except in its attempt to reconcile the

interests of Africa's numerous land-locked and geographic-

ally disadvantaged states—was also adopted in June 1972.

It allowed the land-locked/geographically disadvantaged

states to exploit the resources of their neighboring states,

called for regional management of resources, and stressed

the need for equity and not just equidistance.
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The archipelagic states wanted to gain control of the

waters connecting their islands. For this purpose they

developed the "archipelagic waters" concept by which the

island state would possess sovereignty over the waters,

sea-bed, subsoil, and airspace for the seas within straight

baselines from the outermost islands. Vessels could navi-

gate these waters only under the right of innocent passage

but not transit passage. From the straight baselines, the

territorial sea would extend twelve miles seaward and the

economic zone 200 miles.

The major maritime states—the United States, the

Soviet Union, the United Kingdom, Japan, and France—pos-

sessed a common interest in protecting navigation and

distant-water fishing freedoms. Their primary concern

—

especially that of the United States and Soviet Union—was

to ensure free transit through and over the international

straits which would be affected by the establishment of the

twelve-mile territorial sea. Having almost the same mari-

time interests, the United States and Soviet Union often

sponsored very similar proposals. For political reasons

they avoided co-sponsoring any proposals and often competed

in attempts to win over the Group of 77 states. The major

distant-water fishing states—the United States, the Soviet

Union, the United Kingdom, and Japan—wanted to protect

their rights to fisheries and prevent exclusive coastal

state jurisdiction over fisheries beyond the twelve-mile

limit. Since the majority of coastal states supported some
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type of seaward jurisdiction for fisheries, the maritime

states agreed to alternative fishery regulations allowing

the coastal state increased but not exclusive control.

The land-locked/geographically disadvantaged states

sought to gain access to living and non-living resources and

the right to participate in scientific research in neighbor-

ing coastal state areas. They also attempted to enlarge the

international sea-bed area in order to increase the revenues

for the common heritage. Although they were able to agree

on offshore jurisdictional issues, this group of states,

diverse politically and economically, did not cooperate on

sea-bed regime issues.

The Group of 77 states can be divided into different

categories on offshore jurisdiction according to their par-

ticular circumstances. Some supporters of extended seaward

jurisdiction attempted to use the developing-developed state

split in the sea-bed negotiations to improve their own off-

shore positions. The Group of 77 was rarely a cohesive

force in negotiations dealing with offshore jurisdictional

issues

.

*********
In the time between the convening of UNCLOS II and

UNCLOS III, great changes occurred in states' perceptions of

the oceans and consequently of the legal regime required.

Due to technological advances, states began to see the

oceans not only as a transportation network and fishery but

as a great source of mineral wealth. The political
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ramifications of this new perception of the oceans were

first enunciated by Ambassador Pardo. The common heritage

principle declared that all states regardless of their

technological, economic and geographical circumstances,

possessed an equal and common right to exploit the resources

of the sea-bed. This idea quickly gained acceptance by the

numerically superior less developed states and they sought

to institute the implementation of this principle. Also at

this time, the developed states recognized the need for a

stable legal regime dealing with the territorial sea,

straits transit, and fisheries. Consequently, regimes for

these areas were discussed within the United Nations.

Although states agreed on the need for an international

conference dealing with law of the sea, they disagreed on

its agenda. The developing states succeeded in linking

negotiations on offshore jurisdiction with sea-bed mining.

Basing its work on this comprehensive approach, the Sea-Bed

Committee began preparatory work for the up-coming Confer-

ence.

Accordingly UNCLOS III convened in the Fall of 19 73

for its procedural meetings and in the Spring of 1974 for

its first substantive meetings. The conflicts which had

arisen in the preparatory meetings soon surfaced in the

general Conference.
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freedom of the superjacent waters. The Governing body
would be composed of a plenary conference and a Board
of Governors reflecting a balance between developed and
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exploitation of resources such as oil and gas by means
of permanent installations, states would be granted
exclusive areas in which they would grant licenses to
their operators. The state would be responsible for
levying a tax on the companies exploiting the resources
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80. It was composed of the following fifteen provisions:
1) the deep ocean floor beyond national jurisdiction
and its resources are the common heritage of mankind;
2) the area shall not be subject to appropriation and
no state shall claim sovereignty over any part of it;

3) no one shall claim rights to the area or to the
resources which are incompatible with the regime to be
established or with the Declaration of Principles;
4) all exploration and exploitation of the resources of
the area shall be governed by the regime to be estab-
lished; 5) the area shall be used only for peaceful
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purposes by all states regardless of geographic circum-
stances; 6) states shall act according to international
law, the United Nations Charter, and the 1970 Declara-
tion on Principles of International Law concerning
Friendly Relations and Cooperation among States; 7) the
exploration and exploitation of this area shall be
conducted for the benefit of all mankind regardless of
the geographic location of states and taking into
account the special needs of the developing countries;
8) the area shall be reserved exclusively for peaceful
purposes without affecting agreements in disarmament
negotiations and international agreement shall be con-
cluded to exclude the sea-bed from the arms race; 9) an
international regime with the appropriate international
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treaty providing for orderly and safe development and
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ensuring that the benefits are equitably shared with
particular consideration for the interests of the
developing countries; 10) states shall encourage inter-
national cooperation in scientific research for peace-
ful purposes by participating in international programs
of scientific research, by publishing research programs
and their results, and by cooperating in programs to
strengthen the research capabilities of developing
countries; 11) states shall take suitable measures for
the adoption and implementation of international rules,
standards, and procedures to prevent pollution and
interference with the ecological balance and to protect
and conserve the national resources and the flora and
fauna of the marine environment; 12) states shall not
infringe on the legitimate rights and interests of the
coastal states and all other states; 13) the legal
status of the superjacent water and the airspace above
it and the rights of the coastal state to protect its
coastline are not affected; 14) each state and inter-
national organization shall be responsible for ensuring
that activities under its jurisdiction conform to the
international regime; 15) disputes over activities in
the international sea-bed shall be settled in accord-
ance with Article 33 of the United Nations Charter and
other procedures to be agreed upon.

81. U.N. General Assembly Resolution 2750-A (XXV).

82. U.N. General Assembly Resolution 2750-B (XXV).

83. U.N. General Assembly Resolution 2750-C (XXV)

.

:4. Buzan, pp. 112-113

15. In the Summer session of 1971, the Main Committee was
only able to agree on the following procedural points:
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Sub-Committee I was to receive priority in the alloca-
tion of time; the recommendations of Sub-Committee II
would constitute the basis for the Main Committee's
formulation for the limits of the international sea-bed
area; and although each Sub-Committee could discuss the
issue of peaceful uses of the sea-bed, the Main Commit-
tee would maintain primary responsibility.

86. It did not delimit the boundary of the area nor deal
with the method of licensing for industrial exploration
and exploitation or with the distribution of benefits.
The most detailed part of the proposal was the estab-
lishment of the International Sea-bed Resources Agency
composed of the Conference of States (the members of
the Agency) and the Executive Board. The Executive
Board would consist of representatives from 30 states
drawn from countries representing the different region-
al groups. The Executive Board would decide substan-
tive issues by consensus. The proposal did not specify
how the Board would supervise sea-bed exploitation ac-
tivities. The Executive Board would also aid in the
settlement of disputes, based on Article 33 of the
United Nations Charter on the Pacific Settlement of
Disputes, by establishing boards for conciliation and
arbitration.
Provisional draft articles of a treaty on the use of
the sea-bed for peaceful purposes (A/AC. 138/43)

.

87. It suggested that the international machinery at the
outset should start small and be enlarged as commercial
activity in the sea-bed increased. Initially the
international machinery would be a registering and
co-ordinating body and eventually would enlarge its
powers to become a supervising and licensing agency but
still a weak one. It also envisioned states as having
primary control over sea-bed exploitation activities.
This proposal stressed that voting procedures should
ensure that no one group of states could dominate
another group and therefore suggested an elaborate
decision-making system based on consensus. The pro-
posed organization would consist of an assembly, coun-
cil, secretariat, and subsidiary bodies. It proposed
delimiting the area at a 200-meter depth, or a combined
200-meter depth and an unspecified fixed distance.
A/AC. 138/44.

88. Japan's proposal (A/AC. 138/63) submitted on November
23, 1971, called for a weak licensing agency to super-
vise sea-bed exploitation activities. The organiza-
tional structure was composed of an assembly, council,
secretariat, and tribunal with major power vested in
the council in which the developed states would be
dominant. It varied from other developed state pro-
posals in suggesting, as did the Canadian one, that
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land-based mineral producers ' interests be taken into
consideration.

89. Canada's detailed proposal (A/AC. 138/59) submitted on
August 24, 1971, called for a weak licensing regime
with a strong supervising agency and a possible opera-
tional agency in the future. It also suggested that
provisions be made for protection of land-based pro-
ducers. The organizational structure would consist of
an assembly and council with relatively balanced powers
as well as a tribunal and other bodies. The proposal
also stressed the rights and responsibilities of
coastal states in terms of contributions from sea-bed
exploitation in areas of national jurisdiction and
pollution control in zones adjacent to this area.
Finally, it offered a detailed outline for a transi-
tional regime in order to prevent unilateral action by
mining companies or states and to prepare for a perman-
ent sea-bed authority.

90. The Tanzanian proposal (A/AC. 138/33) of July 20, 1971,
suggested that in addition to issuing licenses and
exploiting the sea-bed, the international agency would
distribute revenues from sea-bed mining for the common
heritage of mankind. It would also control pricing and
marketing of the sea-bed minerals from the interna-
tional area to protect the land-based mineral pro-
ducers. The structure was organized along
assembly-council-secretariat lines with the assembly as
the dominant organ. Although this proposal advocated a

strong international authority, it still allowed
exploitation rights on a state's own initiative.

91. The proposal (A/AC. 138/49) was sponsored by Chile,
Colombia, Ecuador, El Salvador, Guatamala, Guyana,
Jamaica, Mexico, Panama, Peru, Trinidad and Tobago,
Uruguay, and Venezuela on August 10, 1971. Based on
the common heritage principle, it advocated exploita-
tion of the international sea-bed area only by the
international authority. A state's role in exploita-
tion would be limited to acting as a service contractor
for the authority or at the most as a partner. The
international body would be structured on the assembly-
council-secretariat model in which the assembly would
be the most powerful. This proposal was diametrically
opposed to those put forth by the developed states and
indicated the range of compromise necessary in negotia-
tions on the regime for the sea-bed.

92. The proposal (A/AC. 138/55 ) sponsored by seven land-
locked and shelf-locked states—Afghanistan, Austria,
Belgium, Hungary, Nepal, the Netherlands, and Singa-
pore—was submitted on August 20, 1971. It dealt only
with specific issues. This proposal suggested that the
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boundary for the international area be based on the
coastal state's choice of either a 200-meter depth or a

40-mile distance with an additional 40-mile priority
limit for the state. The territorial sea would be
limited to 12 miles. This delimitation would grant
substantial resources—especially oil--to the inter-
national body and thus increase the economic potential
of the common heritage. The international body—both a

licensing and operating agency—would be responsible
for protecting developing countries from economic
problems resulting from sea-bed mining and ensure land-
locked states access to the international area. Addi-
tionally, in those organs of the authority where not
all states are represented, there would be a balance
between coastal and non-coastal states. This was the
most issue-specific proposal submitted and cut across
developed-developing state lines and political divi-
sions.

93. According to Malta's plan, (A/AC. 138/53) , the coastal
state would possess exclusive rights to exploit sea-bed
resources up to a distance of 200 miles or a depth of
20 meters but would be required to share this revenue
with the international ocean body. In the interna-
tional area the ocean agency would issue licenses for
exploration as well as exploit the resources directly.
This international body would consist of an assembly,
council, court, secretariat, and other functional
groups with most power vested in the council. Although
protection of land-based mineral producers was mention-
ed, it was not detailed.

94. Chaired by Paul Engo of Cameroon, the Sub-Committee on
the sea-bed regime began its work in 1972 with a debate
on the "status, scope, and basic provisions of the
regime based on the Declaration of Principles, Resolu-
tion 2749 (XXV)." A 33-nation working group chosen by
the respective regional groups was appointed to attempt
to write the section on principles. The Sub-Committee
began work on the second part of its task—to determine
the "status, scope, functions, and powers of the inter-
national machinery" in terms of the organs of the
machinery, the rules and practices for exploration and
exploitation, methods for sharing the revenues, the
economic effect of sea-bed mining, and the special
needs of land-locked states.

Although this Sub-Committee started with an advantage
over the other Sub-Committees (it had met for three
years before the others) , it was unable to agree on a

set of draft articles. Throughout 1971 the Sub-Commit-
tee's discussion centered on the 11 sea-bed regime pro-
posals. In 1972 it debated specific issues based on
the proposals and attempted to write a compromise set
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of draft articles. It failed to reach agreement on
even one draft article and most of the issues had sev-
eral alternative texts. The result of its efforts at
the end of 1973 was a list of alternative texts entitl-
ed "texts illustrating areas of agreement and disagree-
ment" composed of 115 pages covering almost 100 items.
Little progress was made in completing the declaration
of principles.

95. The final two preparatory sessions of the Sea-bed Com-
mittee were held from March 7 to April 5, and July 3 to
August 17, 1973.

96. A/AC.138/SC.I/L. 19

97. The Soviet Union hoped that a separate treaty on the
use of the sea-bed for peaceful purposes could be con-
cluded. Therefore, in the 1973 Summer session it sub-
mitted the Draft preamble to a treaty on the use of the
sea-bed for peaceful purposes (A/AC. 138/SC . I/L. 28)

.

This preamble referred to the Treaty on the Prohibition
of the Emplacement of Nuclear Weapons on the Sea-bed
and to Resolution 2749 (XXV) , which called for the
establishment of an international regime for the sea-
bed. It stressed that concluding a treaty for the
peaceful use of the sea-bed would strengthen the inter-
national principles of freedom of the high seas and of
scientific research. Many states objected to this
draft preamble on the grounds that it was outside the
scheduled work of the Committee and that it assumed
that a comprehensive law of the sea convention would
not be adopted.

98. In the Summer session of 1971 United States proposed
Draft articles on the breadth of the territorial sea,
straits, and fisheries (A/AC. 138/SC. II/L. 4) . Article
one mentioned the existence of the twelve-mile terri-
torial sea; article two stated that straits used for
international navigation should retain their inter-
national character and the coastal states should allow
all vessels and aircraft freedom of transit as if on
the high seas; article three—the most comprehensive

—

detailed the preferential fishing rights of the coastal
state beyond the twelve-mile territorial sea. Since
this limit was no longer controversial, the major con-
cern of the United States and Soviet Union, as well as
of the other maritime states, was to ensure military
and commercial passage through straits. The United
St.ates in this draft treaty offered preferential fish-
ing rights of coastal states in exchange for freedom of
transit for warships and military airplanes through
straits which would come under coastal state control.
The developing states did not consider the twelve-mile
territorial limit or the fishing zone beyond twelve
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miles to be a right which the United States could de-
termine, but an acquired right which developing states
already possessed. Article three provided for the
regulation of international fisheries by international
and regional organizations. If states were unable to
establish such an organization, the coastal state could
take unilateral action for conservation and allocation
of the fisheries in any international area adjacent to
its territorial sea. A preferential percentage of the
fish harvest would be allocated to the coastal state in
the area. Other states with traditional fishing rights
would be granted a percentage of the harvest based on
previous catches. The coastal state's enforcement of
the fisheries regulations would be limited to inspect-
ing and arresting the vessel but not trying the case or
imposing fines, which would be the responsibility of
the vessel's state of origin.

99. Submitted in the 1972 Summer session, the Soviet pro-
posal Draft articles on straits used for international
navigation (A/AC. 138/SC. II/L. 7) also attempted to
establish freedom of transit in straits used for inter-
national navigation affected by a twelve-mile terri-
torial sea. Major provisions included: in straits
joining one part of the high seas to another part of
the high seas and traditionally used for international
navigation all ships would have the same right of free-
dom of navigation as on the high seas; no state would
have the right to interrupt or stop the navigation of
any ship in the strait; in narrow straits the coastal
state would be allowed to establish transit corridors;
ships—especially warships—navigating through such
straits would be responsible for respecting the coastal
state ' s security and not use weapons or take any action
unrelated to transit while in the strait; transitting
ships would follow international rules of navigation to
avoid collisions and avoid polluting the waters or
coasts of the coastal state; (where damage was caused,
the flag-state of the ship would be liable) ; aircraft
would also have freedom of overflight over the straits
in air corridors and at special altitudes determined by
the coastal states.

In the 1973 session the Soviet Union submitted an
addendum

—

Draft article on the breadth of the territor-
ial sea (A/AC. 138/SC. II/L. 7/Add. 1) —providing that each
state would have the right to claim a maximum breadth
of twelve miles for its territorial sea.

100. The Soviet proposal on fisheries was submitted in the
1972 Summer session, Draft article on fishing (A/AC.
138/SC. II/L. 6) . According to the Soviet plan, the
developing coastal state would be permitted to reserve
the part of the allowable (according to international
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regional organizations) fish catch which its vessels
are capable of taking within an area adjacent to its
twelve-mile territorial sea or fishery zone. /V As the
developing state's fishing fleet grew, it would be
allowed to increase its percentage of the catch to
accommodate its new capability/'1' The state would be
required to notify the international fisheries organi-
zation for that area as well as the states of any
foreign fishing vessels active in the area of the size
of its reserved catch. Additionally, any coastal state
would be allowed to reserve whatever percentage of its
anadromous fish (those spawning in its rivers then
swimming out to sea) that its vessels would be capable
of taking. The rest of the allowable fish catch could
be taken by foreign fishermen. Previous" -international
fisheries organizations would remain in effect while
new regional fishing regulations would be established
based on scientific research and agreement of the
states ' fishing the area. The coastal state would have
authority to stop and inspect a vessel suspected of
violating the regulations.

101. Another American fisheries proposal, Special considera-
tions regarding the management of anadromous fishes and
highly migratory oceanic fishes (A/AC. 138/SC. II/L. 20)

,

was submitted in the 1973 Spring session. Concerned
with protecting its fish stock, the United States
emphasized that anadromous fish included not only
Pacific and Atlantic salmon but also trout, shad,
striped bass, smelt and sturgeon. Furthermore, on
economic and biological grounds, the United States also
opposed free high seas salmon fishing.

The American Draft fisheries article (A/AC. 138/SC.
II/L. 9) submitted in the Summer 1972 session was a
revision of its earlier statement on fisheries (A/AC.
138/SC. II/L. 4) . The coastal state would possess regu-
latory and preferential rights over all coastal and
anadromous living species to the limit of their migra-
tory pattern. The coastal state would also be allowed
to reserve a percentage of these living resources for
its catch. Regulation of highly migratory species
would fall to the appropriate international fishery
organization. 'The remainder of the fish catch would be
allocated on a priority basis to Estates with historic
fishing rights, followed by states in the area with
limited access to the fisheries; followed by -'all
others. States would be required to pay fees for fish-
ing the area. For enforcement of the regulations the
coastal state would have the right to inspect and
arrest a violating vessel. The flag-state of the ves-
sel would be responsible for trying and punishing the
offenders. In the case of a dispute between states, a

commission would arbitrate a settlement.
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102. General Assembly Official Records , 27th Session, Sup-
plement 21, A/8721, pp. 70-73.

103. Ibid. , pp. 73-76.

104. In Sub-Committee II Kenya submitted Draft articles on
exclusive economic zone concept (A/AC. 138/SC . II/L. 10)

.

105. In the 1973 Summer session of Sub-Committee II the
United States also submitted a new proposal, Draft
articles for a chapter on the rights and duties of
states in the coastal sea-bed economic area (A/AC. 138/
SC. II/L. 35). ~ In this version, the United States
designated the "coastal sea-bed economic area" to be
seaward of X and landward of Y. Although both X and Y

were undesignated, X was understood to mean a territor-
ial sea limit of twelve miles and Y the outer limit of
the continental slope. This area could be freely
explored and exploited by the coastal state which would
give a portion of the revenues from this area to the
international community as part of the common heritage.
As the United States wanted to ensure that the coastal
state would maintain rights to this area—that it would
not fall under international control— it was willing to
offer some compensation to the international body.

106. In the spring of 1973 the Soviet Union submitted its
Rough draft of basic provisions on the question of the
outer limit of the continental shelf (A/AC. 138/SC. 11/
L.26) in an attempt to provide a combination depth and
distance formula to delimit the shelf. It suggested a

500-meter isobath for depth and a 100-mile outer limit
for distance to delimit the continental shelf.

107. The final text was composed of 25 main items and 85

sub-items. The major compromises included the follow-
ing additions to the text: 1) a section on "other
related matters including the question of the right of
transit;" 2) a provision for adding types of coastal
jurisdiction other than the exclusive economic zone;
3) and an introductory disclaimer stating that the list
was "not necessarily complete" nor did it "prejudice
the position of any State or commit any State with
respect to the items on it."

108. The United States presented Competence to establish
standards for the control of vessel source pollution
(A/AC. 138/SC. III/L. 36) in the Spring 1973 session to
counteract the growing tendency of states to extend
coastal state jurisdiction for pollution prevention.
This general and sometimes vagi;e proposal made the
following points: 1) regulations controlling vessel
source pollution must protect the interest of all
states; 2) if the coastal state set pollution
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standards, other states' interests might not be served;
3) coastal state pollution standards might not be
effective in preventing pollution or in serving other
states' interests; 4) there- fore, the problem of
marine pollution should be dealt with by an interna-
tional organization.

To expand its earlier statement on marine pollution,
the United States submitted a more comprehensive draft,
Protection of the marine environment and the prevention
of marine pollution (A/AC. 138/SC. III/L. 40) , in the
Summer 1973 session. It proposed that the Interna-
tional Authority should have major responsibility over
sea-bed pollution, while IMCO should have authority
over vessel-source pollution. States should adopt laws
regulating marine source pollution in accordance with
international laws. Coastal states would enforce pol-
lution standards for their vessels and for foreign
vessels in their ports or territorial waters. The
port-state would have the right to deny a vessel entry
into its ports for non-compliance of any environmental
regulation. If a flag-state consistantly failed to
take action against its vessels, then the coastal state
would be allowed to take emergency enforcement mea-
sures. Each state would be responsible for ensuring
that activities under its jurisdiction did not damage
other states or the marine environment. Disagreements
would be settled by a compulsory dispute settlement
procedure

.

The United States proposal on scientific research,
Draft articles for a chapter on marine scientific
research (A/AC. 138/SC. III/L. 44) , was equally compre-
hensive. It stated that all states have the right to
participate in marine scientific research for the
benefit of all mankind and exclusively for peaceful
purposes. Scientific research would not constitute a

legal basis for claims to the sea or its resources. It
should not interfere with other legitimate uses of the
sea nor should the other uses interfere with it. The
scientific research should be undertaken in a way that
does not damage the marine environment. Coastal states
should cooperate with those states conducting research
in their territorial seas. Beyond territorial sea
limits, international organizations and coastal states
would ensure the following: that coastal state rights
are respected; that the coastal state has prior noti-
fication of research to be conducted; that the coastal
state has an opportunity to participate in the
research; that the significant research results are
published; and that all international environmental
standards are met. Disputes would be settled by com-
pulsory arbitration procedures.
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109. The Soviet proposal, Draft articles for a convention on
general principles for the preservation of the marine
environment (A/AC. 138/SC. III/L. 32) , presented in the
1973 Spring session, was meant to apply to all ocean
space except the territorial seas. States were to
adopt any measures necessary to prevent pollution of
the marine environment which might be harmful to human
health or to marine life or might interfere with
legitimate uses of ocean space. Each state would be
responsible for any damage to the ocean resulting from
activities by officials of the state or by its physical
or juridical persons. Any regulations concerning the
high seas would maintain the principles of freedom of
navigation and fishing and the freedom to conduct
scientific research and other accepted activities.



CHAPTER SIX

UNITED NATIONS CONFERENCE
ON THE LAW OF THE SEA III: 1973-1982

The UNCLOS III convened in the Winter of 1973 to begin

its immense task of reaching consensus on a treaty governing

all aspects of ocean use. It was not only attempting to

codify laws which had become commonly accepted through prac-

tice, but also to create new laws regulating new and future

uses of the oceans. Because all these issues--from sea-bed

mining to a variety of offshore jurisdictional issues to the

marine environment—were tied together in a package, dis-

agreement on any one of these issues (even those which did

not seem as important) meant that agreement on the package

had not been reached and necessitated further negotiations.

Adding to this difficult and complex problem of reaching

agreement was the basic division between the developed and

developing states especially on the implementation of the

common heritage principle. Since the sharing of the sea-bed

resources was tied in with offshore jurisdictional issues,

both developed and developing states had to make concessions

in some areas to gain what they wanted in others.

Complicating the problem was the large number of states

participating (eventually over 150) with diverse and chang-

ing interests. Even the blocs of states with special

218
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interests were not stable—they co-operated for a while,

then splintered, and re-formed. Furthermore, the decision

to conduct the work of the Conference by consensus rather

than by vote made the Conference's task even more arduous.

Every state had to agree (or at least not disagree) with the

formulation of every regulation and principle to be included

in the final Treaty.

During the next nine years of the Conference, the mem-

ber states attempted to write a virtual constitution for the

seas based on international consensus. These negotiations

can be divided roughly into two phases. From 1973 through

1976 the Conference attempted to negotiate agreement on the

entire range of ocean issues; from 1977 to 1982 it was

primarily concerned with the unresolved problem of sea-bed

mining. During the first phase of negotiations, issues

—

such as the regime and machinery for sea-bed mining, the

territorial sea, straits transit, the economic zone, the

continental shelf, fishery regulations, scientific research

and the marine environment—which had originally surfaced in

the Sea-bed Committee continued to be important. The align-

ment of states and groups on these issues also followed the

pattern set in the preparatory committee. As negotiations

continued there were variations of these issues and align-

ments .*********
The first session of the UNCLOS III was held December 3

to 15, 1973, in New York. These meetings dealt with basic
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organizational matters. The agenda for the Conference

followed the one established by the Sea-Bed Committee. The

three substantive Committees maintained their previous

assignments: the most controversial one dealt with sea-bed

mining beyond national jurisdiction; the second one with

issues relating to national jurisdiction over offshore areas

such as the territorial sea, straits passage, the continen-

tal shelf, fishing and the economic zone; and the last one

2
with marine pollution and scientific research.

Initially, the Conference had difficulty establishing

the rules of procedure. The major area of disagreement was

whether specific issues should be decided by a system of

consensus or by voting. The basis for this disagreement was

in the implementation of the statement (the so-called

'gentleman's agreement') made by the General Assembly on

November 16, 1973. It expressed

the view that the Conference should make every
effort to reach agreement on substantive matters
by way of consensus; that there should be no vot-
ing on such matters until all efforts at consensus
have been exhausted; and . . . that the Conference
at its inaugural session will consider devising
appropriate means to that end.

Opinions on adoption of articles ranged from a simple major-

4- 4-
4

xty to consensus.

Between the first and second sessions held from March

25 to April 5, 1974, several groups of states met outside

the Conference to discuss and formulate their positions on

various law of the sea issues. On March 20-22, the land-

locked and geographically disadvantaged states met in
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Kampala (Uganda) to coordinate their policies for the up-

coming Group of 7 7 meeting on law of the sea. Their dis-

5
cussions resulted in the Kampala Declaration which set

forth principles enunciating their rights to the seas de-

spite their geographical circumstances.

The land-locked/geographically disadvantaged states

presented their Declaration at the Group of 77 meeting in

Nairobi which met from March 25 to April 5. The coastal

states in the Group of 77 did not accept the Kampala Declar-

ation. They particularly objected to the concept of geo-

graphic disadvantage since acceptance of this idea would

diminish coastal state jurisdiction and revenues. As off-

shore jurisdiction issues became increasingly important,

states in the Group of 77 began to act in terms of specific

issues rather than broad ideological goals. This division

between the coastal and land-locked/geographically dis-

advantaged states split the Group of 7 7 and the African

regional group. The Group of 7 7 could only reach agreement

on deep sea-bed mining issues and not on all of those.*********
The second session was held in Caracas from June 20 to

August 29, 1974. The rules of procedure implementing the

the General Assembly's dictum (the 'gentleman's agreement'

calling for consensus) were adopted on June 27. Because the

membership had increased from 91 to 137 states, the new

members were given the opportunity to express their views on

law of the sea issues during the general debate. Other
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states also took this opportunity to reiterate their posi-

tions and a total of 115 states and nine non-governmental

7
organizations made statements during this session.

Most of the states which had participated in the Sea-

Bed Committee deliberations, re-stated their positions. The

most important changes were made by the Soviet Union, the

United Kingdom, and the United States in their offshore

jurisdiction policies. Before 1974 these three maritime

states were the major opponents of offshore jurisdictional

extensions. But as international opinion increasingly

favored extended offshore jurisdiction, these states (in

order to gain other concessions in the Conference—espe-

cially straits transit rights—as well as to placate inter-

nal interest groups pressing for a more coastal orientation)

announced policies accepting a 200-mile economic zone and

coastal state jurisdiction over continental shelf resources

beyond 200 miles.

During the June 2 8 plenary meeting, the Soviet repre-

sentative stated that the

main aim of the Conference was to draw up agreed
principles and norms for the rational exploita-
tion of marine resources, which would promote
peaceful co-operation among nations, taking ac-
count of the interests of coastal and land-locked
countries, large and small countries, developed
countries and those countries which were just
beginning to establish their own independent na-
tional economy.

He identified the most important issues to be the breadth of

the territorial sea, freedom of transit for all vessels

through straits used for international navigation and
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freedom of the high seas. He further stated that although

coastal states have special interests in the living re-

sources adjacent to their coasts, all states should be able

to use the food resources of the oceans and should have a

duty to protect them. If the problems of the breadth of the

territorial sea, right of transit through and overflight

over international straits, international shipping, scien-

tific research and other important issues are resolved in a

convention, then a provision recognizing a 20 0-mile economic

zone for resource exploitation should be accepted. Where

the coastal state did not take 100 percent of its allowable

catch, it would have to grant fishing rights to other states

on a non-discriminatory basis. This was a significant

departure from the previous Soviet position and was pre-

sented as a trade-off for the other issues involved. In

conclusion, he stated that in order for the Conference's

provisions to become international law, they must be accept-

able to all groups of states which can only be achieved "if

a balance was maintained between national interests and the

requirements of international cooperation, the consolidation
o

of peace and the security of peoples."

The United States delegation also maintained its previ-

ous position on most issues. The major change concerned the

acceptance of a twelve-mile territorial sea and a 200-mile

economic zone. This acceptance was contingent upon adoption

of a satisfactory economic zone regime and provisions for

unimpeded transit through and over straits used for
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international navigation. The United States delegation

stated in conclusion that one of the most important parts of

establishing a new international legal structure was the

provision of machinery for the settlement of third party

9
disputes that was both peaceful and compulsory.*********

In addition to the plenary sessions, the three main

committees began to hold separate substantive discussions

during this session (held in Caracas from June to August

1974) . The Committee dealing with the sea-bed regime con-

centrated on three related problems: 1) the rights and

methods of exploitation; 2) the conditions and regulations

of exploitation; and 3) the economic implications of sea-bed

mining on land-based mineral production. As in the pre-

paratory meetings, the major division (which continued

throughout the negotiations) was between the developed and

developing states.

On the first issue of who was allowed to exploit the

sea-bed, the developed states proposed that the sea-bed

authority be a licensing agency. It would non-discrimi-

nately issue licenses for a specific area and period of time

to qualified applicants who agreed to certain regulations

and paid the requisite application fee. The developing

states proposed that the sea-bed authority directly conduct

exploration and exploitation of the sea-bed resources and

control other related activities such as scientific

research. Since the authority did not possess the necessary
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technology,, it would hire persons or companies on a basis of

service contracts or other means but would maintain control

over all the activities.

The second issue concerning conditions of exploitation

was closely related to the first, and opinion was similarly

divided along developed-developing state lines. To ensure a

stable regime, developed states wanted a specific and de-

tailed set of regulations concerning their rights and duties

as well as those of the sea-bed authority. The developing

states, on the other hand, wanted to give the authority

maximum flexibility in establishing regulations. It, there-

fore, chose to include only general guidelines in the

treaty.

The third area of disagreement was on what the economic

effects of sea-bed mineral exploitation would be on land-

based producers of copper, cobalt, nickel and manganese.

Chile, Peru, and Zaire— states heavily dependent on mineral

exports— feared that sea-bed mineral production would lower

10
the price of their land-based minerals/ Although UNCTAD

studies supported this concern, the United States insisted

that any possible deleterious effects would be offset by the

general benefits of increased supplies of minerals. Thus,

it opposed any direct or indirect production or price con-

trols on sea-bed mineral exploitation.

During these negotiations, the Committee on the sea-bed

regime made little progress toward reaching a consensus.

Both the developed and developing states kept to their
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previous positions, refusing to compromise on any major

issue

.

*********
The Committee dealing with offshore jurisdictional

issues was considered to be the most important one during

12 •

these early stages of the Conference. The major items

discussed included the breadth of the territorial sea,

transit passage through straits, the economic zone, fishing

rights, the high seas regime, the continental shelf beyond

200 miles, and regimes for archipelagos and islands. In

these debates, most states maintained their positions

developed in the preparatory meetings.

The majority of states supported the twelve-mile terri-

torial sea limit but insisted on additional conditions.

Developing coastal states wanted the twelve-mile territorial

sea to be linked with 200-mile coastal state jurisdiction

over resources. Maritime states agreed to a twelve-mile

territorial sea only if unimpeded transit through interna-

tional straits was part of the package. Even though the

maritime states agreed to some strait state control such as

the creation of transit corridors and traffic control

schemes, the strait states continued to demand greater

control of navigation through the straits. Although some

Group of 77 states supported the strait states' position for

ideological reasons, most states favored a more moderate

proposal submitted by Fiji which allowed the coastal state
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to regulate transit but only in conformity with the inter-

nationally accepted IMCO regulations.

The underlying issue in the debate over the economic

zone was whether the area beyond the territorial sea, but

within the economic zone, was part of the high seas and

retained non-resource freedoms. Support for an economic

zone was divided along specific rather than ideological

interests. The maritime states—primarily, the United

States, the United Kingdom and the Soviet Union--accepted a

200-mile economic zone if non-resource related activities

were not affected. In this way, these states could obtain

control of their own resources while safeguarding their

maritime interests. They insisted that the coastal state's

resource rights in the area should be specified in the

treaty and that any rights not specifically belonging to the

coastal state remain in the international community.

In direct opposition to the maritime states, the terri-

torialists—Brazil, Panama, Peru, and Ecuador—wanted to

gain full sovereign rights over the economic zone, changing

the economic zone into a territorial sea. Other coastal

states—the patrimonialists of Latin America and Africa

—

sought exclusive coastal state jurisdiction in the 200-mile

economic zone in which the international community would

have specific but restricted rights. The land-locked/geo-

graphically disadvantaged states were against an economic

zone unless they were allowed to share in the resources and

the revenues of the area.
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The debate over the economic zone included who was to

control both the living resources in the economic zone and

the mineral resources of the continental shelf. The devel-

oping coastal states wanted to possess exclusive jurisdic-

tion over all the resources and the right to allow foreign

fishing only at their discretion. Although distant-water

fishing states agreed to grant preferential fishing rights

to coastal states, they wanted foreign fishing to be allowed

whenever the coastal state did not have the ability to har-

vest the total allowable fish catch. The land-locked/geo-

graphically disadvantaged states wanted the right to fish in

their neighboring coastal states' economic zones on an

"equal and non-discriminatory basis." The developing coas-

tal states objected to the idea of granting preferential

fishing rights because they felt that doing so would detract

from their sovereignty over the natural resources of the

zone. Another dispute regarding fishing rights centered on

whether highly migratory species and anadromous species

should be treated as special cases.

Specific geographic interests as before determined

states' positions on the continental shelf issues. States

which had continental margins beyond 200 miles advocated

coastal state jurisdiction to its limit. The United States,

New Zealand, and Canada and others with extended continental

shelves agreed to consider some revenue sharing from shelf

resources beyond the 200-mile limit; Argentina, Australia,

and the United Kingdom among others refused to share



229

shelf-resource benefits. Some states—Japan, land-locked/

geographically disadvantaged states, and several African

coastal states—were against any extension of jurisdiction

beyond 200 miles.

Archipelagic states wanted straight baselines from the

outermost islands to delimit the waters within the baselines

as archipelagic waters with any other jurisdiction starting

from the baselines. Fiji, Mauritius, Indonesia, Malaysia,

the Philippines, and the Bahamas claimed to be archipelagic

states and, therefore, sought to establish this regime.

Maritime states feared that these claims would greatly

restrict navigation and sought guarantees for freedom of

passage in the archipelagic waters. Another related issue

was whether islands should receive the same jurisdictional

zones as other land masses.

At the close of this session, the Chairman of the Com-

mittee summed up the progress made: he considered the

twelve-mile territorial sea with a 200-mile economic zone as

the "keystone of the compromise solution favored by the

majority of states participating in the Conference." Future

acceptance of this compromise was dependent en solving a

number of issues such as passage through straits used for

international navigation, the limit of the continental

shelf, the special interests of the land-locked/geographic-

ally disadvantaged states, a regime for archipelagoes and

islands, as well as further defining the nature and charac-

15teristics of the exclusive economic zone.



230

The third Committee divided its work into two informal

groups--the marine environment and scientific research- The

working group on the marine environment made little pro-

gress; its major accomplishment was to review the articles

drafted by the Sea-Bed Committee in 1973. Although states

had various positions on protecting the marine environment,

the major division was between developing coastal states and

developed maritime ones. Developing states wanted to apply

a double standard for environmental protection. They felt

that their economic development was more important than

environmental protection and that if they did not have the

same freedom to pollute as the industrialized states had

earlier, their economic development would suffer. There-

fore, they objected to the establishment of minimum inter-

national standards for coastal state activities in the

economic zone.

To control vessel-source pollution, maritime states

wanted to allow the flag-state enforcement rights for inter-

national standards while coastal state regulations would be

enforced only in case of an emergency situation. The United

States favored a combination of international and port-state

regulations with both port-state and flag-state responsible

for enforcement. Coastal state rights advocates sought

greater coastal state powers to establish and enforce pollu-

tion control measures. Developing states did not want

coastal states to establish standards for the construction,
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design, manning or equipment of vessels. They were afraid

that these standards could be used against their own

w 17
ships

.

Concerning marine scientific research, the major divi-

sions were also between the developing coastal states,

the developed states and the land-locked/geographically

disadvantaged states. Establishing conditions for

conducting scientific research within the economic zone was

the most debated issue. Whereas developed states insisted

that freedom of scientific research should be maintained in

the economic zones of all states, developing coastal states

wanted research to be conditional on prior notification and

coastal state consent. The land-locked/geographically dis-

advantaged states sought a regime which gave them the right

to participate in scientific research in neighboring coastal

18
state zones.

After 10 weeks of meetings, the Caracas session had

produced over 250 draft texts of alternative treaty articles

and provisions. Also, toward the end of the session, an

informal group of 30 states met to discuss possibilities for

19dispute settlement provisions. Another 8 week session was

scheduled to take place in Geneva in the Spring of 1975.

The delegates hoped that the resulting documents (if any)

would be signed at a final session in Caracas later that

year. Although some states thought that even more sessions

would have to be held, the United States was against any

extended negotiations

.
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The third session of UNCLOS III opened in Geneva, March

17, 1975, with 140 nations and various observers attending.

As it was assumed that the second session had completed its

work of appraising the problems, and submitting and debating

the proposals, the President of the Conference instructed

the Committees to begin substantive negotiations leading to

the writing of a treaty. Failing progress, President

Amerasinghe later tried to get the states to appoint small

representative groups from the different regions who would

be empowered to conduct the substantive negotiations . The

President's plan having been rejected, he suggested that the

chairmen of the three Committees prepare texts, representing

the best compromise position for use in future negotiations.

If delegates were dissatisfied with the texts, they could

submit amendments or repudiate them as not being a nego-

tiated position. This proposal was accepted halfway through

the session on April 18.

Despite this proposed change in procedure, negotiations

through small informal groups continued. In the Committee

dealing with the sea-bed mining regime, the Group of 77 and

the developed states maintained their opposite positions.

In the Committee on offshore jurisdiction, states adhered to

positions reflecting their geographical interests. They

formed even more splinter groups than in the preceding

sessions. The land-locked/geographically disadvantaged
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states, having increased their number to 48 states, became a

force to be reckoned with.********
During the first half of this session, the developed

and the developing states attempted to reconcile their dif-

ferences on the sea-bed regime. Yet, by the second half

they had become much less flexible. In these discussions

the two major issues were conditions of exploitation and the

machinery for sea-bed mining. Initially, a working group of

50 states attempted to negotiate these issues but later all

states participated. They debated five proposals on the

conditions of exploitation for sea-bed mining— four of which

had been submitted in the preceding session by the United

States, the Group of 77, the European Community, and Japan.

The fifth proposal was made by the Soviet Union. Although

at the close of this session the chairmen wrote articles on

21 22
the sea-bed regime and machinery for inclusion in the

Informal Single Negotiating Text (ISNT) , the articles did

not represent a consensus.********
In the Spring session of 1975, the work on offshore

jurisdiction was divided into two sections. From March 18

to April 4 the Committee re-read the "Main trends" paper

produced in the preceding session and attempted to reduce

23
the number of alternatives for each article." After that,

informal groups met in an attempt to negotiate unified

articles dealing with baselines, historic bays and waters,
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the contiguous zone, innocent passage, high seas, transit

for land-locked states, the continental shelf and exclusive

economic zone, straits, enclosed and semi-enclosed seas, and

islands and delimination. In addition to these groups,

negotiations were conducted by regional and other special

interest groups of which the most important was the Evensen

Group.

Agreement was reached on several issues. Most states

agreed to a twelve-mile territorial sea and to a need to

extend baselines. Many states wanted to further define

activities prejudicial to the peace, good order, and secur-

ity of the coastal state, i.e. non-innocent passage.

In these negotiations, straits passage was linked with

the regime for archipelagoes. Straits used for interna-

tional navigation were to retain their transit passage and

overflight characteristics but were to be subject to inter-

national safety and pollution regulations as well as to

stipulation of the sealanes by the strait states. In order

to gain support for free transit through straits and archi-

pelagic waters, the United States agreed to many of the

25
demands made by archipelagic states. The archipelagic

states in return supported free transit and overflight

through straits and archipelagic waters.

The economic zone issue was debated by the Evensen

Group, the Group of 77, different regional blocs, and the

land-1 jcked/geographically disadvantaged states, all of

which presented their texts to the Chairman. In preparing
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the unified text, the Chairman used primarily the Evensen

Group text which stressed regional and global organizations

for regulating fisheries—a point also stressed by the

European Community text (excluding the United Kingdom)

.

Although the land-locked/geographically disadvantaged states

were completely opposed to the Evensen text, they were

unable to agree on a common position. The final text on

the economic zone gave the coastal state—rather than inter-

national fisheries organizations—the right to determine the

allowable fish catch. It also included coastal state regula-

tory rights over marine scientific research and pollution

(even though these issues were part of the other Committee's

area of competence) . Additionally, the coastal state was to

possess exclusive rights in its zone to all artificial

27
islands and installations.

The position of a state in the negotiations on con-

tinental shelf delimitation depended on its specific

geographic situation. The African and land-locked/geo-

graphically disadvantaged states supported a 200-mile

continental shelf. States with continental shelves extend-

ing beyond 200 miles sought exclusive rights over resources

beyond the 200-mile limit. States attempting to find a com-

promise supported coastal state control over all the shelf

resources in conjunction with revenue sharing for resources

beyond the 2 0-mile limit. The major problem was how to

define the edge of the continental shelf. The United States

suggested 60 miles beyond the edge of the continental slope.
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Others wanted control over all of the continental rise

including the sediment from the margin. Eventually, it was

agreed that a Boundary Review Commission was needed to moni-

2 8
tor claims.

The Informal Single Negotiating Text on offshore juris-

dictional issues encouraged the expansion seaward of coastal

states. Suggestions made by the maritime and land-locked/

geographically disadvantaged states on the economic zone and

continental shelf were ignored. This text—although not a

negotiated document— served as a basis for later negotia-

29
tion.*********

In the other Committee the working group on the marine

environment examined the problems involved with land-based

pollution, the monitoring and assessing of environmental

impact, and the regulation of pollution in the economic zone

and on the continental shelf. The more difficult problem of

vessel-based pollution was discussed by the Evensen Group

30
(which took flag- and maritime state views) and by other

negotiating groups outside the Conference. The texts pro-

duced by the marine environment group were advisory only.

States seeking stronger pollution standards—Canada, Aus-

tralia, Brazil, and the United States—were unable to sway

the others in this Committee. As a result, Canada and the

other states wanting stronger coastal jurisdiction for

pollution, worked to preserve the environment by affecting

decisions on the economic zone.
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In the working group on scientific research, three

different approaches emerged. The Group of 7 7 insisted that

scientific research in areas of coastal state jurisdiction

could only be undertaken with the specific consent of the

coastal state; research in the international area would be

32 . .

conducted by the sea-bed authority. Most western maritime

states supported a regime allowing scientific research in

the economic zone if certain internationally accepted obli-

gations were met by the researchers. The land-locked/geo-

graphically disadvantaged states concurred, provided they

33
were notified and allowed to participate in the research.

The third position was initially proposed by the Soviet

34
Union and then taken up by Mexico and other Latin American

states. This proposal differentiated between resource-

related research (for which coastal state consent would be

required in the economic zone and in the continental shelf)

and fundamental research (for which compliance with interna-

tionally accepted obligations, including prior notification,

would be required) . This proposal was incorporated into the

35
Informal Single Negotiating Text.

The Dispute Settlement meeting produced four introduc-

tory articles providing that states settle their disputes

peacefully, that they choose the method to settle their

disputes, that they submit to arbitration or judicial set-

tlement as part of another agreement and that they discuss

their opinions if a dispute arose or a settlement procedure

36
failed.
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Because the Informal Single Negotiating Text was writ-

ten by the three chairmen, it reflected their specific

political concerns. It was not a negotiated document and

left different groups of states dissatisfied with its pro-

visions. It was far from attaining a consensus on these

complex and interconnected issues. The text on the sea-bed

regime gave preference to the interests of the developing

over those of the developed states. The text on offshore

jurisdiction satisfied the maritime states' concern for

straits transit and the coastal states' concern—except the

territorialists--for the economic zone. The strait states,

the land-locked/geographically disadvantaged states, and

maritime states were displeased with the text on the eco-

nomic zone; the distant-water fishing states were dissatis-

fied with the fishing provisions as were the researching

states with the marine research parts. The text on marine

pollution did not satisfy some coastal states while the

scientific research text favored coastal states' interests

over those of the researching states. Although the Informal

Single Negotiating Text was unsuccessful in finding compro-

mises between the many divergent interests, it did provide

a basis for further negotiations.*********
The 1976 negotiations took place in New York from March

14 to May 7 and from August 2 to September 17. The goal of
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these two sessions was to re-write the Informal Single Nego-

tiating Text in order to produce texts which reflected

generally accepted compromises on the various issues.

Little progress was made. Although the chairmen of the

committees wrote the Revised Single Negotiating Text by the

end of the Spring session, this text did not provide the

desired compromise. Since the three Committees were plagued

by different problems, they had to adopt different proce-

dures to deal with their tasks.*********
The Committee on the sea-bed mining regime was faced by

especially disparate and incompatible interests. During the

Spring session, two informal negotiating groups outside the

Conference reviewed the texts for the Chairman. The revised

texts were opposed by states outside the groups.

Consequently, in the Summer session the Committee conducted

negotiations in informal committee meetings under the co-

chairmanship of representatives from a developed state (the

Netherlands) and from a developing one (India) . In the

Summer session the Committee repudiated the Revised Single

37
Negotiating Text. The only states which supported the

Revised Single Negotiating Text— as revised on the basis of

the items proposed in the private groups—were the developed

ones which had been part of the groups. The basic compro-

mise was a parallel mining system providing equal access for

both the sea-bed authority and states and private companies

to exploit the sea-bed. During the Summer session the Group
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of 77 protested this compromise on the basis that the power

of the international machinery governing the sea-bed should

not be limited by allowing states and private companies to

have equal access.

The Committee dealing with offshore jurisdiction

reviewed each article in the Informal Single Negotiating

Text. Delegates supporting an article remained silent while

those opposing it and seeking a change spoke out. In this

39
way the Committee determined which articles had a con-

sensus and which needed further negotiation. Further

discussion on the individual disputed articles was under-

taken but with little success. At the end of the article

review session, the Chairman wrote the Revised Single

40
Negotiating Text.

The most debated issues concerned the legal status of

the economic zone and the access rights of land-locked/

geographically disadvantaged states to the economic zone.

Opinion on the juridical status of the economic zone was

split fairly evenly: maritime and land-locked/geographic-

ally disadvantaged states supported maintaining the economic

zone as high seas except for resource rights which would be

granted to coastal states. Coastal states argued that,

excluding specific freedoms of navigation, overflight, and

communication, the remaining rights in the economic zone

belonged to the coastal state. In an attempt to reconcile
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these positions, the Chairman wrote that the economic zone

was a unique zone—neither high seas nor territorial sea.

By this session, the land-locked/geographically disadvan-

taged states group was composed of 51 states and was a

40
strong negotiating bloc.

As a result of the outstanding contentious issues, the

Chairman called for negotiating groups to deal with the

41
problem areas. These groups were then replaced by smaller

ones and an informal group of states—coastal ones led by

Mexico and land-locked/geographically disadvantaged states

led by Austria. They met outside the conference structure

to discuss the issue of land-locked/geographically disad-

vantaged states access to the living resources in the eco-

nomic zone which proved to be the most difficult issue to

resolve.

Many states were dissatisfied with the Revised Single

Negotiating Text. The United States remained opposed to its

provisions on the legal status of the economic zone and

insisted that the economic zone was part of the high seas

except for coastal state resource rights. This issue and

that of revenue sharing on the continental shelf did not

come any closer to a resolution. Strait states wishing to

modify the text on the issue of straits passage were also

unsuccessful because after the archipelagic states' demands

were met, there were too few of them to effect change. The

issue of whether delimitation between opposite and adjacent
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states should be based on equidistance or equitable prin-

ciples was also highly debated. As a compromise the Text

called for a combination of delimitation on equitable prin-

42
ciples and equidistance where appropriate.

After the 1976 sessions, many of the provisions which

had been included in the Informal Single Negotiating Text

became part of the Revised Single Negotiating Text on off-

43
shore jurisdiction. The earlier troublesome issues re-

mained unresolved through the 1976 sessions.*********
As before, the other Committee was divided into nego-

tiations on the marine environment, which sought to recon-

cile maritime and coastal interests, and on scientific

research, which tended toward greater coastal state con-

44
trol. The United States position (written into the

Revised Single Negotiating Text on pollution) was that the

coastal state could set stricter standards if the standards

45
did not infringe on the right of innocent passage. Other

maritime states—the United Kingdom, many West European

states, Japan, and the Soviet Union—were against allowing

the coastal state to establish stricter regulations in the

territorial sea. This discrepancy (embodied in the offshore

46
jurisdictional issues of the Text ) was not settled during

the 1976 session. Most of the provisions on the marine

environment, reconciling coastal and maritime concerns, were

generally accepted in the 1976 sessions.
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The compromise position in the Informal Single Nego-

tiating Text on scientific research, which distinguished

between resource related and fundamental research, was

changed in favor of greater coastal state control. Consent

by the coastal state was required for scientific research in

both categories but, although required, would not be with-

held for basic research; as before, a list of internation-

ally accepted obligations was to be met by the researching

4- 4-
47

state.*********
During the Conference's first few years it was able to

reach agreement on a number of offshore jurisdictional

issues or at least to diminish the number of alternatives

for the issues. In 1975 it produced the Informal Single

Negotiating Text which gave it a base from which to conduct

further negotiations. In 1976 the Conference revised and

re-issued the Text as the Revised Single Negotiating Text

which was more of a compromise and indicated a growing

consensus on most issues other than sea-bed mining. There-

fore, the emphasis of the UNCLOS III shifted from concern

with all aspects of ocean law to primarily deep sea-bed

mining.*********
The sixth session of the UNCLOS III was held from May

23 to July 15, 1977. Its purpose was to turn the Revised

Single Negotiating Text into a comprehensive treaty text.

Starting with this session, negotiations dealt primarily
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with the sea-bed regime which had become the major obstacle

to reaching agreement. Discussions became increasingly

technical and detailed as the delegates attempted to create

a complete set of regulations governing sea-bed mining with-

in the context of the common heritage principle. To facili-

tate reaching this agreement, work was done only on the

48
sea-bed regime for the first three weeks.

When the session opened, the delegates were hopeful of

finding a compromise on the outstanding issues since a

number of states had indicated a willingness to compromise.

In the 1976 session, Secretary of State Henry Kissinger had

suggested that the United States was willing to accept

certain provisions such as financing and transferring

technology to the supra-national mining arm of the United

Nations (the Enterprise) , setting production limits on

sea-bed minerals, and convening a 25 year review conference

of the sea-bed mining regime. The Group of 7 7 hoped that

the new Carter Administration would be even more willing to

meet their demands. Many developing states also became

increasingly willing to compromise in order to conclude a

treaty as quickly as possible before developed states began

unilateral mining of the sea-bed. Developing states which

had before opposed a parallel mining system (which provided

for equal access to exploitation of the sea-bed by both the

international mining arm and private or state mining

entities) now indicated a willingness to consider such a

49
system.
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The 'Working Group of the Whole' initiated discussion

on the outstanding issues in the sea-bed mining regime.

These included a system of exploitation for sea-bed miner-

als, a resource policy for the sea-bed minerals and produc-

tion limits on them, financing of the international mining

arm, and a procedure for review of the sea-bed regime. The

texts produced by this Group were reviewed and revised by

other groups of developed and developing states and for-

warded to the Chairman of the Committee dealing with sea-bed

mining. He, in turn, discussed them with his advisory group

(primarily developing states) and further revised them. The

resulting Informal Composite Negotiating Text was released

after the conclusion of the sixth session and differed

considerably from the negotiated position developed in the

50
groups

.

The United States and other developed countries ob-

jected to the inclusion of the altered sea-bed mining Text

in the Informal Composite Negotiating Text on two grounds:

its substance and the procedure used to write it. The

earlier Text on sea-bed mining was written as a result of

discussion by all delegations and was seen by all before

submission. This Text, on the other hand, was written in

private after negotiations with a few delegations and was

released as part of the Informal Composite Negotiating Text

after the session had concluded.

In a press statement of July 20, 1977, Elliot Richard-

son, head of the United States delegation, stated that the
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Informal Composite Negotiating Text had made substantial

progress on issues dealing with international security and

freedom of navigation but had set back the possibility of

agreement on an acceptable deep sea-bed mining regime. He

considered definite progress to have been made on the issues

of the legal status of the economic zone, straits passage,

scientific research, pollution regulation and dispute set-

tlement. The provisions in the Informal Composite Negotiat-

ing Text were totally unacceptable to the United States on

many grounds. He concluded that the United States needed to

re-evaluate both the substantive matters and the Conference

procedures

.

The Committee on offshore jurisdictional issues began

work in the fourth week of the session in negotiating groups

of about 30 states. Its primary responsibility was to deal

with the unresolved issues of the legal status of the eco-

nomic zone, the outer edge of the continental shelf, revenue

sharing on the shelf beyond 200 miles, and delimitation

between opposite and adjacent states. A mediating group

discussed land-locked/geographically disadvantaged states'

access to living resources of neighboring states' economic

zones.

Despite the Revised Single Negotiating Text definition

of the economic zone as neither a part of the territorial

sea nor the high seas, the maritime and territorialist

states maintained their previous conflicting views toward

the nature of the economic zone. To attempt a compromise on



247

this issue and others, a fifteen-member negotiating group

was established. This group reconciled the territorialist

and maritime states' interests by writing purposefully

ambiguous texts on the economic zone which allowed each side

to interpret the texts as supporting its own view. This

text was sent to the Chairman who presented it to the

Committee. Although some states objected to the text and

the land-locked/geographically disadvantaged states made

reservations, most of the negotiated text was incorporated

52
into the Informal Composite Negotiating Text.

The Committee dealing with the issues of marine pollu-

53
tion and scientific research was able to incorporate

most of the provisions from the Revised Single Negotiating

Text into the Informal Composite Negotiating Text with only

a few technical revisions. Some states wanted to increase

the rights of coastal states to enforce environmental pro-

tection regulations while others (maritime and flag-states)

54
sought to diminish coastal state rights. Marine scien-

tific research was discussed by a negotiating group outside

55
this Committee.

The informal group on Dispute Settlement agreed that

one Law of the Sea Tribunal should exist with a Sea-Bed

Disputes Chamber rather than be separated into functional

courts. The Sea-Bed Dispute Chamber would deal with all

disputes in sea-bed mining; its members would be chosen from

the Law of the Sea Tribunal. States would be allowed to
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choose from four settlement procedures for disputes outside

sea-bed issues.

The seventh session of UNCLOS III met in Geneva from

March 28 to May 19, and in New York from August 21 to

57September 15, 1978. Although in this session a number of

Informal Composite Negotiating Text articles were revised,

they were not added to the Text at this time. The revision

process was so involved that the Conference waited to

formalize the revisions the following year.

The third week of the session was spent organizing the

work of the Conference to protect the generally accepted

articles of the Informal Composite Negotiating Text from

splinter group attack and to organize procedures for the

5 8
final stages of negotiation.

Seven negotiating groups were established to deal with

the unresolved major issues: the first three with deep

sea-bed mining and the remaining four with offshore

jurisdiction. They discussed the disputed sections in the

Informal Composite Negotiating Text and produced new texts

attempting to find compromise. The ones addressing the

sea-bed mining regime discussed the following matters: the

establishment of a system for exploration and exploitation

of the sea-bed and resource policy for sea-bed minerals; the

arrangements for financing the international sea-bed mining

authority? and the composition and powers of the assembly

and council governing the sea-bed mining regime. The
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negotiating groups dealing with offshore jurisdiction con-

sidered the following issues: the right of the land-locked/

geographically disadvantaged states to the living resources

of the economic zone; dispute settlement procedures in the

economic zone; the definition of the outer limit of the

continental shelf and revenue-sharing beyond 200 miles; and

the delimitation of boundaries between opposite and adjacent

59
states

.

The work of the Committee dealing with the sea-bed

mining regime was allocated to the negotiating groups. The

Committee on offshore jurisdictional issues undertook an

article by article review of the issues which the negotiat-

or n

ing groups were not considering. The Committee on marine

pollution and scientific research concentrated most of its

efforts on the marine environment—particularly vessel-

source pollution. Additionally, the plenary met to dis-

cuss the preamble and final clauses with no results. The

plenary decided that revision of the Informal Composite

Negotiating Text should come from negotiations and not from

the decision of either the president or the chairmen.

Proposed change should be widely supported and offer a

possibility for consensus. While this procedural change

protected the Conference from any individual unduly

influencing or changing the texts without prior negotia-

tions, it made the process of revision slower and more

difficult.
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The eighth session of UNCLOS III met in Geneva from

March 19 to April 27 and in New York from July 16 to August

24, 1979. At the close of the Spring session the first

revision of the Informal Composite Negotiating Text was

issued. It contained revised articles based on the reports

of the chairmen and groups in the last session and the new

compromises developed in the eighth session. Despite these

efforts, the resulting texts on sea-bed mining did not

represent a consensus and were described as merely offering

a greater possibility for reaching agreement. The major

disagreement on sea-bed mining continued to be between the

developed and developing states. Agreement had been

reached on two offshore jurisdictional issues. Land-locked/

geographically disadvantaged states' access to fisheries and

dispute settlement in the economic zone were considered to

have reached consensus on the basis of negotiations in 1978

and were incorporated into the Informal Composite Negotiat-

ing Text Rev. 1. The major area of disagreement on offshore

issues continued to be on shelf delimitation and revenue

sharing beyond 200 miles and on settlement of boundaries be-

tween opposite and adjacent states.

Some Arab and land-locked/geographically disadvantaged

states maintained their objections to coastal state exten-

sions over the continental shelf beyond 200 miles. The

Chairman of the Committee combined the Irish formula with

the Soviet one to provide an alternative of 350 miles from

the coast or 100 miles from the 2,500-meter isobath
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whichever is further. If the outer edge of the margin is

less than 200 miles from the coast, the continental shelf is

65
still considered to extend to 200 miles.

Some progress was made on issues dealing with the

marine environment and scientific research. The provisions

on the marine environment which had been agreed upon in the

preceding session were incorporated into the Informal

Composite Negotiating Text Rev. 1. The remaining issues,

which offered little promise for compromise, continued to be

too controversial for inclusion in the revised Text. Discus-

sion on marine scientific research progressed slowly. The

United states unsuccessfully attempted to change the In-

formal Composite Negotiating Text which was supported by the

developing states. The only change written into the revised

Text dealt with promoting scientific and technological

research centers in developing countries.

In this session the Conference, confident of a quick

conclusion to negotiations, began discussion in earnest on

the final clauses for the Convention under the direction of

the President with a supplementary Group of Legal Experts.

While some of the final clauses were technical and uncontro-

versial, the president identified a number of areas as

controversial

.

At the conclusion of the eighth session most provisions

written into the Informal Composite Negotiating Text Rev. 1

were generally acceptable. Considering the number and

variety of issues which the Conference had successfully
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negotiated, relatively few issues remained unresolved. The

major obstacles to completing the treaty included some deep

sea-bed mining issues, the politically motivated proposals

concerning dependencies and national liberation movements,

and the problems surrounding the final formal procedures.*********
The ninth session of UNCLOS III met in New York from

February 27 to April 4 and in Geneva from July 28 to August

29, 1980. Additionally, the Drafting Committee met in New

York in June. The Spring session completed a second

revision of the Informal Composite Negotiating Text.

Considerable progress was made toward reaching a consensus

on the outstanding issues. The Informal Composite Nego-

tiating Text Rev. 2 was further negotiated and revised

in the Summer session and issued as the Draft Convention on

the Law of the Sea (Informal Text)

.

At the close of this session, the general feeling in

the Conference was that the negotiations were near comple-

tion. The greatest changes were made in the sea-bed

mining provisions which became more acceptable to the

69
developed mining states. Most of the previous texts on

offshore jurisdictional issues remained substantially

unchanged despite the efforts of some states to amend them.

The major outstanding issues—the continental shelf beyond

200 miles and the delimitation of the economic zone and

continental shelf between opposite and adjacent states—were

7
temporarily settled. During this session states re-opened
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discussion on some issues on marine scientific research,

resulting in changes in the wording of some articles but not

7 ]

in their substance. The issue of dispute settlement was

further discussed in the Informal Plenary and resulted in a

re-structuring of the texts to clarify and coordinate them.

This re-structuring concluded the negotiations on dispute

72
settlement except for a few technical details.

The Informal Plenary discussed the preamble and final

clauses of the draft treaty and the establishment of a Pre-

73
paratory Commission. The Plenary examined the draft texts

issued by the Group of Legal Experts and incorporated the

final clauses recommended by the President. The Treaty

would go into force when 6 nations ratified it and the

Assembly for the Sea-bed Authority would then convene.

Reservations to the treaty were forbidden unless specific-

ally provided for in the Treaty. The creation of a Prepar-

atory Commission to draft regulations and procedures was

agreed upon but more discussion was needed to determine the

specific arrangements. Other outstanding issues included

the politically sensitive question of which non-states could

participate in the Convention and the practical problem of

providing protection for interim investment to encourage

early exploration and development of technology. The

Drafting Committee and the six language groups—English,

Russian, Spanish, Arabic, Chinese, and French—attempted to

harmonize the texts through an article by article review in

the six languages.
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The Preamble was written in this session by the Infor-

mal Plenary. It noted the need for a "new and generally

acceptable Convention on the law of the sea" to maintain

"peace, justice and progress for all the peoples of the

world." It recognized

the desirability of establishing, through this
Convention, and with due regard for the sover-
eignty of all States, a legal order for the seas
and oceans which would facilitate international
communication and promote their peaceful uses, the
equitable and efficient utilization of their re-
sources, the study, protection and preservation of

the marine environment and the conservation of the
living resources thereof.

Emphasizing the Convention's contribution to the development

of international law, it expressed the hope that the Conven-

tion would

contribute to the strengthening of peace, secur-
ity, co-operation and friendly relations among all
nations in conformity with the principles of jus-
tice and equal rights and promote the economic and
social advancement of all peoples of the world, in

accordance with the Purposes and Principles^f the

United Nations as set forth in its Charter.********
The tenth session of UNCLOS III met in New York from

March 9 to April 24, and in Geneva from August 3 to August

28, 1981. In addition, the Drafting Committee met from

January 12 to February 2 7 in New York and from June 2 9 to

7 7
July 31 in Geneva. The agenda for this session was to

consider the outstanding questions (participation in the

Conference, composition and mandate of the Preparatory

Commission, protection of preparatory investments in sea-

bed mining during the interim period and delimitation of



boundaries between states with opposite and adjacent

coasts) . During this session the Conference planned to

finish work on the unfinished items and to provide for the

7 8
adoption of the Convention. Events outside the Conference

prevented this from occurring.

In January 1981, Ronald Reagan became President of the

United States with a Republican majority in the Senate. On

March 2, 1981, the United States State Department issued the

following press release:

After consultations with the other interested
Departments and Agencies of the United States
Government, the Secretary of State has instructed
our representative to the UN Law of the Sea Con-
ference to seek to ensure that the negotiations do
not end at the present session of the Conference,
pending a policy review by the United States Gov-
ernment. The interested Departments and Agencies
have begun studies of the serious problems raised
by the Draft Convention, and these will be the
subject of a thorough review which will determine
our position toward the negotiations.

Two days before the tenth session convened, on March 7,

1981, Acting Ambassador George H. Aldrich and other leading

members of the United States delegation were dismissed and

James L.. Malone was appointed head of the United States

delegation. The immediate reaction of delegates to the

American announcement of a review of the Draft Convention

was that it was understandable for a new administration to

review past policies and most hoped this would be accom-

plished quickly.

On April 14, 1981, the United States stated: it would

be unable to finish the review of the treaty before the

August session and preferred to have the Conference resume
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in early 1982; although the Summer session would allow an

exchange of views, no completion or formalization of the

draft treaty was to be expected; and it would be beneficial

for states to engage in bi-lateral and multi-lateral nego-

tiations before the United States reached any final con-

clusions on the Convention. Following this perempetory

announcement, delegates began to lose patience with the

American stand. On April 16, 1981, the Conference agreed to

resume the tenth session, as previously scheduled, in Geneva

from August 3 to August 28, 1981, and to maintain the same

agenda—to complete negotiations on the outstanding issues,

to formalize the text of the Draft Convention on the Law of

80
the Sea and to approve xt.

Progress in achieving compromises on the outstanding

issues was slowed by the uncertainty of the American posi-

tion. Delegates continued to consult and negotiate but were

reluctant to agree to concessions without knowing if the

United States was going to propose major or minor changes.

As the review process continued with no indication to

other states of the extent or scope of the changes in United

States ocean policy, delegates began to lose patience with

the United States. The Chairman of the Group of 77 stated

that:

It was with disbelief and consternation therefore
that the group received the news just before the
beginning of the 10th, and what was to have been
the last negotiating session of the Conference,
that the new U.S. administration had decided to

undertake a "comprehensive policy review" relat-
ing to the Law of the Sea Convention and had
instructed its delegation to ensure that the
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negotiations would not be concluded at that ses-

sion.

Another complaint against United States action was that

it discredited the consensus principle. Throughout the

years of preparatory and Conference work, the United States

had accepted the process of consensus to formulate a single

comprehensive convention on various complex issues. Jens

Evensen of Norway, who had led informal groups in negotia-

tions, considered the breakdown of the consensus principle

to be one of the most damaging aspects of the United States

actions

:

We had to proceed from issue to issue, from chap-
ter to chapter. We had to work in main commit-
tees, in all types of formal and informal groups
in order to build with infinite care, a compromise
package comprising the totality. In this stepwise
approach we also had to build up confidence based
on the self-evident assumption that delegations
and states, although not formally bound would
stand by their express or tacit commitments. If

one main state or group of states rescind one main
element of the package, the whole package would
fall apart and the compromise package elaborated
with such finesse, perhaps even ingenuity, over
the years would collapse like a house of cards. A
lack of understanding of this main element of the
gentleman's agreement accepted by all in 1973,
would spell disaster for the consensus princi-
ple.

The Soviet Union also emphasized the obligations inher-

ent in the process of negotiation by consensus:

True, newly-established governments in all coun-
tries have such a right. Throughout the work of

the Conference new governments in a number of
countries succeeded the former ones. However,
they conducted such "reviews" observing the ele-
mentary norms of international courtesy and the
fundamental principles of succession and ful-
filling in good faith the obligations assumed. It

is easy to imagine where international conferences
would be if every new government considered itself
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entitled to conduct similar endless "reviews" of

the previously reached agreements and to make all
other participants in international forums wait
till such "reviews" are completed.

The Chairman of the Group of 77 further criticised the

United States along these lines:

The United States government cannot reject the
work of over 150 nations including its own pre-
decessor governments for almost a decade, for in

doing so it would be destroying the principle of
good faith negotiations. There have been scores
of changes in regimes in different countries since
the work on the treaty was started, but no new
regime had so far disowned what its predecessors
had striven to achieve in the field of interna-
tional cooperation for the exploitation of the
resources of the sea-bed which have been univer-
sally recognized as being the Common Heritage of
Mankind.

The United States responded to these criticisms by

reaffirming its support for consensus. It emphasized that

it was not bound by the text which is a negotiating rather

than a negotiated document. It further stated that the

existing sea-bed mining provisions would be unacceptable and

a stumbling block to ratification of the Treaty. It called

for informal meetings to consider the United States posi-

tion. Most delegations were reluctant to begin open-ended

renegotiations especially since the United States had not

confirmed its support for a treaty or made specific pro-

posals .

Ambassador Malone , in testimony before a congressional

committee, indicated that large and basic parts of the Draft

Convention needed to be changed to obtain United States

Q C

approval. Controversy existed within the United States as

to the accuracy of the interpretation of certain of these
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provisions. Elliot Richardson, the Public Chairman of the

Department of State's Advisory Committee on Law of the Sea

and former head of the United States delegation, criticized

"the remarkable persistence of distortion of the Draft Con-

vention. "

He agreed with critics of the Draft Convention that a

number of areas needed improvement from the United States

perspective. These proposed improvements were negotiable

and practical in nature in contrast to the wide-sweeping

ideological denunciation by the Reagan Administration of the

u J • •
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deep sea-bed provisions.

Despite the uproar in the Spring session over the

United States review process, the resumed session— indicat-

ing its determination to finish the Convention—was able to

Q "7

make progress. It selected Jamaica as the site of the

Sea-Bed Authority and the Federal Republic of Germany as the

site of the Tribunal on the Law of the Sea. A new provision

concerning the delimitation of the economic zone and the

continental shelf between states with opposite or adjacent

coasts was written emphasizing equitable principles rather

than equidistance and agreement on the basis of interna-

tional law. This provision was too general to clarify the

problem. The President issued a report detailing partici-

pation of international organizations (such as the European

Community) in the Convention. The Drafting Committee con-

tinued its tasks to harmonize word usage, to clarify

language and meaning, and to ensure consistency in the six
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language groups. In its attempt to finish the Convention,

the Drafting Committee deferred many of the more difficult

problems.

The Conference agreed to hold its last decision making

session in New York in March-April, 1982, in order to allow

for possible negotiations with the United States and to deal

with the outstanding issues. Intersessional meetings were

held in New York from February 2 4 to March 2 during which

the United States submitted a paper identifying its broad

objections to the Convention.*********
The eleventh and final session of UNCLOS III met in New

York from March 3 to April 30, 1982. Agreement was reached

on the three outstanding issues—the Preparatory Commis-

o o 8 9
sion, participation in the Convention, and preparatory

90
investment protection. The work of the Conference was

finished. On April 30 the UNCLOS III voted at the insis-

tence of the United States on the Convention. It was

adopted 130 to 4, with 17 abstentions. The states vetoing

the Convention were the United States, Venezuela, Turkey,

91
and Israel; most of the Soviet bloc abstained.

On December 10, 1982, the United Nations Convention on

the Law of the Sea was opened for signing. At that time,

Belgium, Great Britian, Italy, Luxembourg, West Germany and

the United States declared that they were not signing the

Convention because of its sea-bed mining provisions. Most

other western states, the Soviet bloc, China, and most



261

African, Asian, and Latin American states signed the Conven-

tion. It is possible that it will go into force in the

1980's.

This concluded 15 years of painstaking negotiations

between coastal, maritime, and geographically disadvantaged

states, as well as between developed and developing states.

These negotiations resulted in a Draft Convention of 446

articles covering all aspects of ocean use. Since the Con-

vention was a treaty based upon compromise, it could not

accommodate all the special interest groups involved nor

satisfy any one state's requirements.

It did provide the greatest possible international

agreement on a constitution for the seas. The major ele-

ments of the treaty included the following provisions: a

twelve-mile territorial sea and unimpeded transit through

straits (which would come under coastal state control with

the institution of the twelve-mile limit) ; a 20 0-mile eco-

nomic zone over which the coastal state would have sovereign

rights for exploration and exploitation of the living and

non-living resources; special fisheries regimes for highly

migratory and anadromous species; jurisdiction by the

coastal state to a defined outer limit of the continental

shelf; pollution regulations recognizing international stan-

dards and designating coastal, flag- or port-state enforce-

ment rights; dispute settlement procedures allowing parties

to a dispute to choose one of four listed methods for peace-

ful conciliation; and the most controversial provision
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establishing a regime for the deep sea-bed which allowed

mining entities and an international authority to have equal

access to exploitation of the sea-bed.*********
From the beginning of the Conference, a tension existed

between the moral vision of the common heritage principle

and the practical need for laws governing ocean activity to

facilitate economic development and international security.

In the Conference's attempt to find a consensus on laws and

principles governing all aspects of ocean use, these con-

flicting orientations were connected. To conclude the writ-

ing of the Convention, agreement had to be reached on both

the implementation of the common heritage principle for the

sea-bed regime and on offshore jurisdictional issues.

Although agreement came slowly on the traditional issues of

offshore jurisdiction (because of the wide range of con-

flicting orientations) , it was even slower in coming on the

sea-bed regime (because of the basic division between the

developing and developed states) . By 1980 due to intense

negotiations and resulting compromises, states had reached a

consensus on most issues and had incorporated the moral

vision of the common heritage principle into the practical

requirements for a sea-bed regime. At this point, the

incoming Reagan Administration, opposing the principle of

the common heritage, rejected the entire negotiated package.
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In so doing, it rejected not only the negotiated provisions

but the process of consensus based upon equality of states.
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Notes

1. H.S. Amerasinghe of Sri Lanka, who had been president
of the Sea-Bed Committee, was elected president of the
Conference by acclamation. As a result of informal
consultations, the member states had tentatively de-
cided that the General Committee would be composed of

48 members: twelve each from the African and Asian
groups, 9 each from Western Europe and others and from
Latin America, and 6 from the Eastern Europe group.
The Drafting Committee would consist of 23 members:
6 each from the African and Asian groups, 4 from Latin
America, 5 from Western Europe and others, and 2 from
the Eastern Europe group. Additionally, the states had
decided that each of the three Committees would have a

chairman, three vice-chairmen, and a rapporteur. In

the interest of equity, the chairmanships of the com-
mittees were allocated according to regional groups.
The chairman of the first Committee would be from the
African group, of the second from Latin America, of the
third from East Europe, and of the Drafting Committee
from the West Europe and others group.
United Nations, Third United Nations Conference on the
Law of the Sea, Document No. A/Conf. 62/28 , June 20,

1974. (Conference Documents will be referred to by

number only.

)

2. Other subsidiary bodies included a credentials Commit-
tee, a steering committee, and a drafting committee.
The chairmen for the Committees were elected during the

December 12 meeting.
United Nations, Third United Nations Conference on the

Law of the Sea, Vol. 1, Summary Records of Meetings.

3. A/PV.2169.

4. The first session concluded without reaching agreement
on the rules of procedure. Informal meetings were held
in February and June but did not result in a resolution
of these problems.
U.N. UNCLOS III, Vol. 1, Summary Records of Meetings.

5. The Kampala Declaration stated the following princi-
ples: 1) land-locked/geographically disadvantaged
states possess free and unrestricted right of access to

and from the sea; 2) transit states have the responsi-
bility to ensure that land-locked geographically dis-
advantaged states have free access to and from the sea;

3) land-locked/geographically disadvantaged states have
the right of free access to the sea-bed area to parti-
cipate in the exploration and exploitation of the

sea-bed area; 4) land-locked states have the right to

use the facilities, equipment and other installations
in coastal states' ports; 5) no charges except specific
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service ones can be required of the state for use of

the coastal facilities; 6) land-locked/geographically
disadvantaged states should be adequately and propor-
tionately represented in the bodies of the interna-
tional sea-bed authority and their special needs taken
into account; 7) in exploiting the resources of the
sea, sea-bed, and subsoil beyond state jurisdiction the
following principles apply: the rights and interests
of all states—whether coastal or land-locked—are to

be considered; the rights possessed by land-locked/
geographically disadvantaged states under existing
international law shall be maintained; the interna-
tional area governed by the common heritage principle
shall be extensive and contain resources for viable
economic exploitation; 8) land-locked/geographically
disadvantaged states possess equal rights to exercise
jurisdiction over resources in areas adjacent to the
territorial sea.
A/Conf .62/63, May 2, 1974.

6. Ann Hollick, U.S. Foreign Policy and the Law of the Sea
(Princeton: Princeton University Press, 1981) ,

pp. 288- 289.

7. A/Conf .62/SR. 21-42, June 28-July 15, 1974.

8. Approximately one hundred states recognized a twelve-
mile territorial sea which adequately served coastal
states' security and economic interests as well as

international shipping requirements. The Soviet Union
believed that any territorial sea extension beyond
twelve miles would hamper international shipping and
have an adverse effect upon international trade and the
world economy. Transit through straits used for inter-
national navigation and linking the high seas is neces-
sary to maintain freedom of navigation which through
established practice had become an accepted rule of

common law. The coastal strait state's security and
other interests should be protected by enforcement of
international regulations in straits. Straits linking
the high seas and territorial waters would be subject
to the regime of innocent passage. (This differed from
the United States position that all straits used for
international navigation should come under the straits
transit regime.)

On the sea-bed regime, the Soviet statement was the
same as its earlier position: it favored "the estab-
lishment of an international organization in which
states would cooperate in industrial exploration and
exploitation of the mineral resources of the sea-bed."
A cumbersome, expensive administration should be
avoided. Most power should be vested in the executive
organ in which all the major groups of states should be
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represented. All states should participate regardless
of their geographic circumstances. The Soviets also
advocated a provision ensuring the use of the sea-bed
for exclusively peaceful purposes. Despite the sea-bed
regime, the superjacent waters would maintain their
high seas character. Other issues mentioned were the
right of free access to the sea by the land-locked/geo-
graphically disadvantaged states; the need for interna-
tional cooperation in marine scientific research and
the need for freedom of scientific research on the high
seas; the importance of adopting regulations to con-
serve the marine environment and prevent pollution from
any source.
A/Conf .62/SR.22, June 28-July 15, 1974.

If a state's continental shelf extended beyond the 200-
mile economic zone, the coastal state would possess
jurisdiction to the outer limit of the shelf but would
be required to share its revenues (with developing
states) on non-renewable resources in the area beyond
200 miles. Because anadromous fish can only be con-
served and managed when returning to their migratory
waters, the United States proposed that the fish only
be caught while in their originating waters—i.e. in
the internal waters, territorial sea, or economic zone
of the state of origin. Within the 200-mile economic
zone the coastal state would have jurisdiction to
regulate the exploitation and exploration of sea-bed
resources, non-resource drilling, fishing for coastal
and anadromous species, and construction of offshore
installations. In this area, other states would
possess freedom of navigation, overflight, and other
non-resource uses. The coastal state would be re-
sponsible for upholding international environmental and
conservation standards as well as agreements on sea-bed
exploitation. Coastal states which do not fully use
their fisheries should be required to allow foreign
ships to fish but under their jurisdiction. Coastal
states should not be allowed to regulate scientific
research within the 200-mile economic zone. Vessel-
source pollution should be regulated through inter-
national standards to be enforced by flag- and port-
states with coastal states possessing some additional
rights

.

On the issue of the sea-bed regime, the United States
re-emphasized that the common heritage must be balanced
with the rights of individual states. All states must
have non-discriminatory access to the sea-bed resources
while sharing the revenues with other states. Also,
the United States agreed that land-locked/geographic-
ally disadvantaged states should have access to the sea
and rights to fisheries of adjacent coastal states. It
disagreed with the claims that these states should
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share in the exploitation of non-renewable resources

—

especially oil and gas—of the continental shelf.
Instead, the United States proposed that coastal
states, although possessing exclusive rights on the
continental shelf, should provide "modest and uniform
international payments" for exploitation of mineral
resources beyond either a twelve-mile distance or 200-

meter depth (whichever was further seaward) to develop-
ing states, including land-locked/geographically dis-
advantaged states.
A/Conf .62/SR.38, July 11, 1974.

10. A/Conf .62/C.1/SR.2-8.

11. Other studies conducted by the United Nations and
United States said that sea-bed mineral production would
have a minimal effect on land-based production and that
those affected would be primarily cobalt producers

—

Zaire, Morocco, Cuba, and Zambia of which Zaire would
be affected the most. Nevertheless, the land-based
producers were supported in their demands for price and
production controls by other developing states which
produced raw materials.
U.S. Working Paper A/Conf . 62/C. 1/L. 5 , August 8, 1974.

12. Chaired by Andres Aguilar, the Committee met a total of
46 times and dealt with 15 of the submitted 24 agenda
items. Each of the 15 items was considered in a gen-
eral debate after which the officers of the Committee
prepared a working paper on the major trends of the
item. The end result was a set of 15 working papers
which were used in subsequent negotiations.
A/Conf .6 2/C. 2 /SR. 1-4 6.

13. Ibid.

14. The United States wanted an international agreement to

regulate tuna fishing throughout its migratory cycle.
Developing coastal states, on the other hand, pressed
for the right to fish all species in their economic
zone despite their migratory pattern. States in which
salmon spawned (the United States, Ireland, and Canada)
proposed that the host state control salmon fishing
throughout its cycle. Japan—the largest high seas
salmon fishing state—favored an international regime
governing anadromous species by all interested states.
A/Conf .62/C. 2/WP.l.

15. A/Conf .62/C. 2/L. 85, August 28, 1974.

16. The Committee faced the problem that some coastal
states refused to deal with environmental questions
until the offshore jurisdiction issues in Committee II

were settled. The Committee attempted to address three
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central issues: protecting the marine environment,
establishing minimum standards for exploitation of
resources in the economic zone, and regulating vessel-
source pollution. (Land-based sources of pollution—one
of the greatest threats to the marine environment—was
considered to be outside the jurisdiction of the Con-
ference. )

A/Conf . 6 2/C. 3/SR. 3-9

.

17. A/Conf .62/C.3/L.20, August 23, 1974.

18. During the discussion, four basic blocs emerged: 1) A
Group of 77 coastal states sought exclusive rights to
regulate scientific research in the economic zone. The
international area would be regulated by the sea-bed
authority. 2) Ireland, Mexico, and Spain proposed that
researchers be required to meet established obligations
in conducting their research and if these were met,
then consent would be given. 3) The Netherlands, Fed-
eral Republic of Germany, and the United States pro-
posed that researchers should meet certain obligations,
including giving prior notification, allowing the
coastal state to participate in the research, sharing
the data and samples, publishing the findings, comply-
ing with international environmental standards, and
having the flag-state certify the researching insti-
tute. 4) The United Kingdom, Denmark, the Soviet
Union, and Switzerland proposed that consent of the
coastal state should be required if the marine scien-
tific research in the coastal area is conducted toward
exploitation of resources over which the coastal state
has jurisdiction. These four proposals reveal the wide
range of opinion shown.
Hollick, p. 298.

19. This group produced a working paper with alternative
texts covering 11 basic areas: the general responsi-
bility of states to settle disputes peacefully, methods
of settlement to be chosen by the parties, the connec-
tion of law of the sea treaty obligations to other
international obligations, dispute settlement proced-
ures of a binding or non-binding nature, general and
functional methods of dealing with the settlement,
determining the parties to the dispute, depletion of
local alternative settlements, advisory judgements,
existing laws which are applicable to dispute settle-
ments, and exceptions and reservations to the dispute
settlement provision.
A/Conf . 62/L. 7, August 27, 1974.

20. Shigeru Oda , The Law of the Sea in Our Time-1 New Dev-
elopments, 1966-1975 (Leyden: Sijthoff, 1977), pp.
158-159.
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21. At first, discussion revolved around the possibility of

a joint venture for sea-bed exploitation. This repre-
sented a compromise for both the developed and develop-
ing states. Although the United States in its Caracas
proposal had stressed the need for specific rules and
regulations governing mining, at this session it agreed
to accept more general ones and to consider a joint
venture system. Based on this compromise, the Chairman
wrote a draft text on basic conditions of sea-bed
mining. It was a general outline lacking specific
details; it granted parallel exploitation rights to
states (through contracts) and to the authority. The
more radical Group of 77 states protested the division
of the common heritage area and convinced the more
moderate members to maintain a united stand against any
erosion of the common heritage principle. Failing to
achieve a compromise, the Group of 77 went back to its
original stand for direct control of sea-bed mining by
the authority. Discussion came to a stand still.
Further efforts to write an acceptable text were based
on informal consultations. The result was a paper of
21 articles on the basic conditions of sea-bed exploi-
tation which was appended to the proposed single text.

The machinery for sea-bed mining—the other major
issue—was discussed in only three formal meetings.
The major disputes on this issue were the balance of
powers between the council and the assembly, and the
related problem of the voting structure in the council.
Again, after informal consultation, Chairman Pinto
wrote a draft text and forwarded it to the Chairman of
Committee I (P. Engo) who then revised it after con-
sultation with members of the Group of 77. The com-
pleted 75 articles on the regime and machinery (which
had been negotiated by Pinto and revised by Engo)
composed the main body of Part I of the Informal Single
Negotiating Text and were appended to the 21 articles
negotiated by Pinto which were called the Basic Condi-
tions of General Survey, Exploration and Exploitation.
A/Conf .62/WP.8/Part I. Annex I.

22. A/Conf .62/WP.8/Part I.

23. The major issues before this Committee were regimes for
territorial seas, straits and archipelagoes, economic
zones and the continental shelf. The informal consul-
tative groups on historic waters, baselines, and inno-
cent passage participated in the discussion on the
territorial sea regime.

24. Organized in late 19 73 by Jens Evensen of Norway, the
Evensen Group attempted to write unified texts dealing
with offshore jurisdictional issues. Because the
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articles it produced in 1975 reflected coastal inter-
ests, they were rejected by the land-locked/geographic-
ally disadvantaged states. They were also rejected by
individual states which had not been consulted. Yet
some of their proposals dealing with the economic zone
were not without merit.
Oda, pp. 16 0-161.

25. The archipelagic states—Fiji, Indonesia, Malaysia,
Mauritius, and the Philippines—were permitted to draw
straight baselines from their outermost islands to
enclose their waters. From the baselines the states
could claim a 200-mile economic zone.

26. The land-locked states proposed sub-regional economic
zones, allowing them access to the marine resources
within their area. The geographically disadvantaged
states presented a proposal which tried to balance the
rights of coastal states with those of other states
within the zone.

27. A/Conf. 62/WP.8/Part II, Arts. 45-61.

28. In the Informal Single Negotiating Text the coastal
state had sovereignty over exploring and exploiting the
shelf resources. The shelf was defined as extending
either 200 miles seaward or to the edge of the margin,
whichever was further. It did not develop a method for
establishing the edge of the margin. Moreover, al-
though it made provisions for revenue sharing beyond
200 miles, it did not specify the rate. The coastal
state was to have jurisdiction over drilling and scien-
tific research on its shelf.
A/Conf .62/WP.81/Part II, Arts. 62-72.

29. A/Conf .62/WP.81/Part II.

30. The flag-state was to adopt regulations which were no
less effective than those determined internationally.
Although the coastal state could adopt more effective
pollution regulations, they were not to hamper innocent
passage through the territorial sea. The coastal state
could set special regulations for "special areas" with
the approval of international organizations under
certain climatic or ecological circumstances. The
port-state was not empowered to set standards. The
resulting provisions in the Informal Single Negotiating
Text followed the Evensen text in granting most power
to the flag-state. The flag-state was responsible for
ensuring that its vessels complied with international
standards. Although a port-state or coastal state
could take action against violations within an unspe-
cified distance from its coast, the flag-state could
also enforce the regulations. The only penalty that
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could be exacted by the coastal state was a monetary
fine. On this issue of jurisdiction over pollution,
the developing states tended to side with the maritime
and flag-states against the coastal states. They did
so because they thought the coastal state's increased
regulatory power would harm their emerging commercial
navigational interests.
A/Conf .62/WP.8/Part III, Art. 20.

31. They (i.e. the texts) called for states to prevent and
reduce land-based pollution, and for the establishing
of global and regional regulations while taking into
consideration regional and economic factors of develop-
ing states. They also called for the evaluation of the
effects of pollution on the marine environment. In

view of the opposition of coastal states to these pro-
visions—as infringing on their sovereignty in offshore
areas—they were necessarily vague. They also had to
consider the view of most developing countries that
economic development is more important than protecting
the marine environment.
A/Conf . 62/WP.8/Part III.

32. A/Conf .62/C.3/L.13/Rev. 2.

33. A/Conf .62/C.3/L. 19.

34. A/Conf .62/C.3/L. 26.

35. A/Conf .62/WP.8/Part III.

36. Hollick, p. 312.

37. A month before the Spring session two groups of states
began discussion on sea-bed issues. Both groups were
composed of states with different interests including
land-based producers fearful of states taking unilat-
eral action to mine the sea-bed, developing states
which hoped to mine the sea-bed, moderate developing
states, and the United States and France. While the
Committee was reviewing the Informal Single Negotiating
Text, these groups continued their negotiations in pri-
vate. The Brazil group, after agreeing on articles,
sent their negotiated texts to Engo (the Chairman of
the Committee) who discussed them with his group and
then forwarded the items to the general committee with
his initials. This practice was disrupted when Mexico,
who was part of the Brazil group, revealed the secret
meetings and accused the group members of betraying the
Group of 77. The Algerian and Indian delegations
launched a campaign against Engo blaming him and the
developing states which had participated in the infor-
mal groups for deserting the Group of 77. As a result,
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the developing states which had been part of the secret
meetings, had their positions undermined.
Bernard H. Oxman , "The Third United Nations Conference
on the Law of the Sea: The 1976 New York Sessions,"
American Journal of International Law , 71 (1977) , pp.
247-269.

38. Also during the Summer session the United States
offered several concessions which included granting the
sea-bed authority the right to mine, establishing a

system of banking sites, transferring mining technology
to the authority, financing the authority, implementing
a production limit for sea-bed mining and convening
regular review conferences. In exchange for these
concessions, the United States wanted guaranteed ac-
cess, on a non-discriminatory basis, for states and
companies. It also required changes in the composition
of the council and voting system.
Hollick, p. 316.

39. The land-locked/geographically disadvantaged states and
others which had not been part of the Evensen Group
were especially dissatisfied with the Informal Single
Negotiating Text in this Committee.

40. Since many articles from the previous Text were sup-
ported, they were kept in the revised one; some arti-
cles were revised to indicate a need for amendment.
Other articles needed more negotiation before an ade-
quate compromise could be found.

In the Spring session Jens Evensen formed an informal
negotiating group to attempt to reconcile the land-
locked/geographically disadvantaged states' interest in
gaining access to the resources of the economic zone
with the other states' interests. Although this group
wrote some improved articles from the land-locked/geo-
graphically disadvantaged states' perspective, many
differences still existed.

41. 1) The legal status of the economic zone and the rights
and duties of states within the zone; 2) the delimita-
tion of the boundary of the continental shelf and
revenue sharing; 3) land-locked states access to the
sea; 4) transit rights through international straits;
and 5) boundary delimitation between opposite and
adjacent states.

42. Hollick, pp. 317-318.

43. A/Conf . 62/WP.8 Part II, Rev. 1.

44. Discussion on the marine environment was concerned with
regulating land-based pollution, continental shelf
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pollution, ocean dumping and vessel-source pollution.
The major discussion centered on vessel-source pollu-
tion and the rights of the coastal state to set stan-
dards and enforce them in the territorial sea and
economic zone.

45. A/Conf . 62/WP.8 Part III, Rev. l.,(Arts. 2, 3).

46. A/Conf .62/WP.8 Part III, Rev. 1., (Arts. 20, 23).

47. Hollick, p. 320.

48. A/Conf .62/SR. 77-81.

49. Ann Hollick, p. 324.

50. These texts written by Jens Evensen came out in early
July. His method for finding compromise was to split
the difference between the two extreme positions on an
issue. The resulting texts provided for a parallel
mining system. In case of disagreement the scheduled
20-year review would not automatically result in the
elimination of the parallel system. The production
limits on sea-bed mining of nickel allowed sea-bed pro-
duction to supply 100% of the growth demand for 7 years
and two-thirds of it afterwards.

Chairman Engo, after conferring with his advisors in
the Group of 77, altered the Evensen text. The result-
ing Informal Composite Negotiating Text was released
after the conclusion of the sixth session. This Text
differed considerably from the Evensen document. It
provided access to sea-bed mining to contractors on
condition of technology transfer and partnership with
the Enterprise. No limits were set on the financial
obligations of the contractors. Production limits on
sea-bed mining were greater and the authority had the
power to determine sea-bed production limits for all
minerals and to regulate scientific research. The
developed states' voting power was reduced. Shared
revenues from sea-bed mining would go to peoples and
states not party to the convention. If the review
conference, which was to meet in 25 years was unable to
reach an agreement, the parallel system would automat-
ically become a unitary system.
Bernard Oxman , "The Third United Nations Conference on
the Law of the Sea: The 1977 New York Session," Ameri-
can Journal of International Law , 72, 1978, pp. 57-58.

51. The United States objected because of the following
points: 1) it did not give assurance of access to
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potential miners in exchange for financing and accep-
tance of a parallel system; 2) it could be interpreted
to mean that technology transfer by contractors and
joint ventures with the international mining authority
were preconditions of access; 3) the financial respons-
ibilities of the contractors is ill-defined; 4) the
artificial production limit on minerals is objection-
able on principle and is more stringent than necessary
to protect land-based producers; 5) the Sea-Bed Author-
ity would have power to control all mineral production
from the sea-bed; 6) it would give the Authority regu-
latory power over scientific research in the interna-
tional area; 7) the voting system does not protect
minority interests (the developed states) and allows
the majority too much power; 8) peoples and states not
party to the Convention would receive benefits from
sea-bed production; 9) and if the review conference in
2 5 years was unable to reach agreement the regime would
automatically become a unitary system in which the En-
terprise would be the sole miner with the contractor
excluded from mining except in joint ventures. 77

Dept. State Bull. 389 (1977).

52. Debate on the continental shelf continued, as well as
on the delimitation of the boundary, revenue sharing in
the area between the 20 0-mile limit and the outer edge.
As states were unable to agree on delimitation, the In-
formal Composite Negotiating Text made provisions for
coastal state control over the continental shelf, but
did not specify a procedure for determining the limit.
Nevertheless, the land-locked/geographically disadvan-
taged states along with some African and Arab states
opposed extensive coastal state control over the mar-
gin. The issue of revenue sharing was partially re-
solved. The Text provided that the coastal state would
pay 1% of its revenues in the 6th year of production
and would increase to 5% by the 10th year. The desire
of developing coastal states for exemption from this
revenue sharing plan was met by exempting broad margin
developing states which were net importers of minerals
produced on their continental shelves.

Since states continued to be evenly divided on the
question of delimitation between opposite and adjacent
states, the Informal Composite Negotiating Text main-
tained the previous formulation of the Revised Single
Negotiating Text for using equitable principles and
equidistance where applicable.

The rights of land-locked/geographically disadvantaged
states to the fisheries of neighboring states continued
to be a contentious issue. Because agreement could not
be reached, the Informal Composite Negotiating Text
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provisions kept some of the Revised Single Negotiating
Text articles. The land-locked/geographically disad-
vantaged states were allowed access to the fisheries of
neighboring states provided a) that the coastal state
determine the surplus fish catch which the land-locked/
geographically disadvantaged states could take; and b)

that bilateral, regional, or sub-regional agreements be
negotiated.
A/Conf . 6 2/WP.10/Add. 1.

53. In marine pollution discussions, the same issues which
had been stumbling blocks earlier in the negotiations
continued as such: vessel-source pollution, coastal and
port-state enforcement rights and setting of standards
in the territorial sea.
Ibid.

54. On the issue of vessel-source pollution, some coastal
states—particularly Canada—wanted to increase the
scope of coastal-state enforcement rights for environ-
mental protection. Maritime states favored limiting
coastal states' enforcement rights to regulations con-
cerned with vessel discharge. The United States sup-
ported the Revised Single Negotiating Text provisions
balancing coastal and maritime interests. Although
there was some debate between the coastal and maritime
states on extending port-state regulatory power, nei-
ther group was able to effect changes in the Revised
Single Negotiating Text. The Informal Composite Nego-
tiating Text articles on coastal-state-set standards
(within the territorial sea and economic zone) were
changed to allow it to enact and enforce standards for
vessel-source pollution but not for design, construc-
tion, manning and equipping of vessels.
A/Conf .62/C.3/SR.34.

55. The marine scientific research working group discussed
the regime for scientific research, researching state
obligations, tacit consent, coastal state rights in
ongoing projects and dispute settlement. The regime
for conducting marine scientific research included 1)

the researcher fulfilling certain obligations, 2) the
researcher asking for coastal state consent, 3) the
coastal state granting consent under normal circum-
stances, and 4) the researcher being allowed to begin
research if the coastal state did not respond within a

certain time period, i.e. implied consent.
A/Conf .62/WP. 10. Part XIII.

56. The options for dispute settlement were: the Interna-
tional Court of Justice, the Law of the Sea Tribunal,
arbitration, and a special arbitrating tribunal. In
cases of disagreement on the type of dispute settle-
ment, the parties would be subject to arbitration.
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Exceptions to compulsory dispute settlements were in-
cluded.
A/Conf . 62/WP.10.Part XV.

57. At the opening of the seventh session, the Conference
first had to decide whether to allow H.S. Amerasinghe
to continue as President even though, due to a change
of government, he was no longer part of the Sri Lanka
delegation. In contrast to the African and Asian
groups, the Latin American delegations, fearing he
would attempt to reduce coastal state rights, objected
to his continuation in office. After discussion, a

vote was taken confirming Ambassador Amerasinghe as
president— 75 voted in favor (including the United
States) , 18 against (the Latin American states) , with
13 abstentions, and 21 not participating—primarily the
East and West Europeans who felt the matter should be
decided by consensus.
A/Conf .62/SR.82 and 88.

58. A/Conf .62/SR. 89-94

59. Negotiating Group 1 on the "System of exploration and
exploitation and resource policy," chaired by Frank
Njenga, of Kenya, produced new texts that—although not
representing a consensus—were closer to a compromise
than the earlier ones. They included the following
provisions: Although technology transfer would no
longer be a pre-condition for obtaining a contract, the
contractor had to agree to transfer technology to the
Enterprise on reasonable commercial terms subject to
compulsory arbitration. Failure to transfer technology
could result in the site being taken away from the con-
tractor. Similar provisions were made for technology
transfer to developing states. The Engo text provision
for a unitary system to be established if the review
conference failed to reach agreement was eliminated;
instead, the assembly would stop issuing new contracts.
The right of the Authority to regulate scientific re-
search in the international area was also excluded.
Outside the official negotiations, the United States
and Canada formulated production control measures on
nickel; sea-bed mining of nickel would be allowed to
fulfill 60% of the growth in nickel consumption for 25
years. Although the land-based producers favored this
formula, the West European states opposed it.

Negotiating Group 2 dealt with the financial arrange-
ment for the Sea-bed Authority under the direction of
T. Koh of Singapore. The essential problem was to bal-
ance the developing states' desire to ensure adequate
financing with the developed states' concern to estab-
lish a fee structure which would not hamper investment.
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The negotiations resulted in provisions for an applica-
tion fee, an annual fee to be credited against royal-
ties, and a system of either royalty payments only or

royalty payment with profit sharing. In the subsequent
New York session, percentages were established for the
financial obligations of the contractor. Most develop-
ed states considered these to be excessive.

Negotiating Group 3 on "Organs of Authority, their com-
position, powers and function" was chaired by P. Engo.
It failed to write texts on the issues of the composi-
tion of the council, rules for voting, and the respec-
tive roles of the assembly and the council. It changed
a few minor provisions in the Informal Composite Nego-
tiating Text clarifying the advisory nature of the sub-
sidiary bodies.

Negotiating Group 4 considered the "Right of access of
land-locked and geographically disadvantaged states to
the living resources of the economic zone" under the
direction of S. Nandan of Fiji. The resulting text
allowed the land-locked/geographically disadvantaged
states to harvest part of the surplus fish in the eco-
nomic zone with preference given to the developing
states. It defined geographically disadvantaged states
as those with "special geographical characteristics"
and dependent on living resources in their neighboring
states' economic zones. The land-locked/geographically
disadvantaged states were dissatisfied with these
changes but were unable to gain further concessions.

Negotiating Group 5, chaired by C. Stavropoulos of
Greece, discussed the "question of settlement of dis-
putes relating to the exercise of the sovereign rights
of coastal States in the exclusive economic zone." The
land-locked/geographically disadvantaged and the dis-
tant-water fishing states sought compulsory and binding
dispute settlement for cases involving access of other
states to the living resources of the economic zone.
Coastal states, on the other hand, objected to any com-
pulsory settlements for fishing controversies in their
economic zones. The conditional compromise called for
compulsory but not binding arbitration if the coastal
state had 1) failed to conserve and manage the fish-
eries to the point of endangering them, 2) refused to

establish the allowable catch of its own fishing capa-
city for fish that other states wanted to harvest, 3)

not allocated the surplus fish as prescribed. The
Soviet Union and Japan—the largest distant-water fish-
ing nations—objected to this compromise because it did
not ensure access to the fisheries within other states'
economic zones. The coastal states maintained their
opposition to any binding arbitration procedure. Any
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further compromises on this issue were dependent upon
the outcome of negotiations in Groups 4 and 6.

Negotiating Group 6 which had a dual task—to define
the outer limit of the continental shelf and to settle
the question of revenue sharing beyond 200 miles—was
unable to resolve the first issue and spent little time

on the second. During these negotiations, three dif-
ferent views emerged on the delimitation of the conti-
nental shelf. The broad-margin states supported a

limit of either 60 miles beyond the continental slope,
or one based on the thickness of the sediment from the

slope. Arab states, acting for the land-locked/geo-
graphically disadvantaged states, advocated delimiting
the continental shelf to 200 miles. The Soviets pro-
posed that the continental shelf not extend more than
100 miles beyond the 200-mile economic zone. The land-
locked/geographically disadvantaged states were willing
to accept a broad-margin approach to the shelf provided
that they obtained access to fisheries in the economic
zone—an issue which was being unsuccessfully negotiat-
ed in Group 4

.

Negotiating Group 7 was to establish methods of delim-
iting boundaries between opposite and adjacent states
and ways of settling disputes over boundary delimita-
tion. States, as before, were divided between those
favoring the equidistance method and those favoring
equitable principles. States also could not agree on

whether dispute settlement should be compulsory or not.

A/Conf . 62/RCNG/l, A/Conf . 62/RCNG/2

.

60. A/Conf .62/C.2/SR. 52-56.

61. Agreement was reached on several revisions: establish-
ing ship routing systems to safeguard the environment,
increasing the right of the coastal state to enforce
anti-pollution measures in the territorial sea and eco-
nomic zone, expanding the duty of the coastal state to

protect endangered species and fragile ecosystems.
Other proposals empowering the coastal state to arrest
a violating vessel and to exact more than a monetary
fine were opposed by many developing and shipping
states. On the issue of scientific research, the
United States submitted amendments to the Informal
Composite Negotiating Text in an attempt to restore
portions of the Text. In this endeavor, the United
States had the support of other developed states and
Mexico; the Soviet Union had agreed not to oppose these
amendments which were to be discussed in the following
session.
A/Conf . 62/C. 3 /SR. 35-3 9.

62. A/Conf . 62/SR. 82-109.
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63. Both the negotiating groups and the Committees continu-
ed their work during the session. Since sea-bed mining
issues continued to be the most contentious, a Working
Group of 21 was created to deal with the conditions of

exploration and exploitation, financial arrangements,
production controls, the respective roles of the Assem-
bly and Council of the Sea-bed Authority, and settle-
ment of disputes.

Negotiating Group 1, dealing with the system of explor-
ation and exploitation, wrote new texts on a variety of
issues such as sharing of benefits, scientific re-
search, nondiscrimination, title to minerals, applicant
qualifications and selection, technology transfer,
joint arrangements, and activities conducted by the
Authority. Although states disagreed on a number of
these provisions, their inclusion indicated substantial
progress toward a final agreement. The United States
considered some of these provisions—the requirement
that technology transfer be dependent on the nonavail-
ability of technology in the market and more specific
applicant selection requirements—to be improvements.
Working Group 21 within negotiating Group 1 formulated
a new balance for sea-bed and land-based production but
objections primarily from Canada prevented its inclu-
sion in the text.

Negotiating Group 2 on financial arrangements wrote
texts for the Informal Composite Negotating Text/Rev. 1

and a report (NG 2/12) in the Summer meeting. The lat-
ter was more flexible in revenue sharing provisions and
met the approval of the developed states. The Informal
Composite Negotiating Text/Rev. 1 on financing the
supra-national mining arm of the Sea-Bed Authority was
opposed by the developed states because of the proposed
financial condition: the supra-national mining arm was
to be financed half in guaranteed loans and half in

interest free loans.

Negotiating Group 3 and Working Group 21 in discussing
the organs of the Authority, changed some provisions in

the Informal Composite Negotiating Text/Rev. 1 concern-
ing privileges and immunities of the Enterprise, sus-
pension of mining privileges in the event of harm done
to the environment, the nature of the Secretariat and
of the Sea-bed Disputes Chamber and limits of the
Authority's decisions. In the Summer session, Working
Group 21 further discussed the issues cf decision-mak-
ing in the International Sea-bed Authority including
the respective roles of the Council and Assembly, the
make-up of the Council and voting procedures in the
Council. The resulting new texts (Working Group 21/2)
maintained the Assembly's role as the "supreme organ"
but within the context of all members being represented
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in the Assembly. Other articles specified that the

Assembly possessed only those powers and functions
expressed in the Convention and that the Council and
Assembly would not interfere with each others powers.
Opinions on the composition of the Council were divid-
ed among states seeking increased representation for

specific groups. The United States proposed that the

Council equally represent states which produced and
consumed the minerals to be mined from the sea-bed. To

the developed states, the important issue in decision-
making in the Council was ensuring that the Council
would not stop mining contracts which should be granted
according to the accepted 3/4 vote in the Assembly on

the plan of activity. The United States was especially
concerned with this issue and attempted to change the
number of votes, in the Council, required to block ap-
proval from 7 or 9 to 5

.

Dispute settlement was also discussed by a group of

legal experts under the Chairmanship of Dr. Wuensche.
This group wrote a number of texts for the Informal
Composite Negotiating Text/Rev. 1 in matters of selec-
tion of members to the Sea-bed Disputes Chamber of the
Tribunal, provisions for an ad hoc chamber to address
problems between states, disputes between states and
companies, limiting the Authority's jurisdiction, and
commercial arbitration.
Bernard Oxman,"The United Nations Conference on the Law
of the Sea: The Eighth Session (1979)," American Jour-
nal of International Law , 74 (1980) , pp. 1-47.

A/Conf .62/C.1/SR.45.

64. Indicative of the developed states' views, the United
States considered the following issues to be the most
important remaining problem areas in the sea-bed mining
provisions of the Informal Composite Negotiating Text/
Rev. 1: 1) sharing benefits with "peoples who have not
attained full independence or other self-governing
status;" 2) activities in the sea-bed area to be imple-
mented as specifically provided; 3) the figures for

production limits; 4) the moratorium on issuing
licenses for sea-bed production if the Review Confer-
ence to be held in 20 years failed to agree; 5) voting
balance in the Council; 6) arbitration procedures for
commercial contractual disputes; 7) sponsorship of a

contractor when nationality and control are separate;
8) the technology transfer clause providing for the

same obligation to transfer technology to developing
states as to the Enterprise; 9) the priority status
given to the Enterprise in the application selection
process; 10) the failure to clarify that joint arrange-
ments with the Enterprise have the same security of

tenure as other contracts; 11) the failure to specify
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that the Enterprise is to pay the same as the contrac-
tors for nonreserved sites; 12) the failure to require
payments and guarantees to be in convertible curren-
cies; 13) the tax immunity for the Enterprise.
United States Delegation Report, "The Third United
Nations Conference on the Law of the Sea," March
19-April 27, 1979.

65. In the Summer session a complication arose because this
formula could be interpreted as allowing states located
on mid-oceanic ridges to claim large areas of the

ocean. Therefore delegates attempted to write a defi-
nition distinguishing between oceanic and continental
shelf ridges. The Informal Composite Negotiating Text/
Rev„ 1 provision for revenue sharing on the continental
shelf beyond 200 miles was changed slightly— it in-

creased the maximum rate that the coastal state would
pay to 7% to be reached in the 12th year of production.
Developing coastal states still sought exemption from
the revenue sharing obligation for continental shelf
minerals of which they were net importers. The United
States proposed that all developing coastal states,

regardless if they were net importers, would have a

choice of whether or not to participate in the revenue
sharing.

Working Group 7 failed to reach a compromise on the

determination of boundaries between opposite and adja-
cent states. The outstanding issues included the rules
for delimitation of boundaries, interim measures to be

used prior to agreement, and dispute settlement proce-
dures. States, as before, continued to disagree on

whether equitable principles or equidistance should be

used for delimitation and whether compulsory and bind-
ing dispute settlement should be instituted. At the

end of the Summer session, compromise texts failed to

emerge on these issues and no texts were included in

the Informal Composite Negotiating Text/Rev. 1.

A/Conf .6 2/C.2/SR.57-5 8.

Oxman, pp. 7-8, 19-24.

66. The United States, with Soviet approval, convinced
Chairman Yankov to include new provisions in his report
to the Plenary. Although this did not significantly
change the provisions granting consent for scientific
research, some points were clarified such as the ab-
sence of diplomatic relations did not mean that rela-
tions were abnormal and thus did not automatically
exclude granting of consent. An understanding was
attained on the question of research on the shelf
beyond 200 miles—the coastal state's consent was re-
quired only in areas which it had designated as sites
of potential or actual exploration. The question of

publication of scientific research was further
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detailed—the coastal state was given the right to

require publication of results as a precondition for

giving the researching state consent to conduct its

research. Consideration of the other issues was defer-
red until the 1980 session.
A/Conf .62/C.3/SR.40.
A/Conf . 6 2/C.3/SR.41-4 3.

67. They were: amendment or revision, reservations, rela-
tion to other conventions, entry into force, transi-
tional provisions, denunciations, and participation in

the Convention.
A/Conf .62/SR. 120.

68. Agreement was still not reached on important issues

—

establishing a Preparatory Commission for the Interna-
tional Sea- bed Authority, ensuring that mining com-
panies' investments would be protected prior to the

treaty coming into force, determining if groups other
than states can participate in the Convention, and set-
tling the issue of delimitation of the economic zone
and continental shelf between opposite and adjacent
states—which was deferred until the 10th session.
Bernard Oxman, "The Third United Nations Conference on

the Law of the Sea: The Ninth Session (1980),"

American Journal of International Law , 75 (1981)

,

pp. 211-25 6.

69. The provision for a moratorium on sea-bed mining, if

the Review Conference to be held in 20 years was unable
to agree within 5 years, was deleted; this provision
had been strongly objected to by the developed states.
It was replaced by a provision allowing amendments,
ratified by a 2/3 majority, to modify the sea-bed
mining regime. Changes were made in the technology
transfer obligations. Mining contracts for developed
states would require only the transfer of technology,
not available on the market, on fair and reasonable
commercial terms to the Enterprise for 10 years after
the Enterprise began production. The requirement to

transfer technology to developing states was changed so

that if the Enterprise already possessed the technol-
ogy, the contractor would not be obligated to transfer
it to the developing state. This remained one of the
most controversial clauses. The anti-monopoly clause
was modified to include only the production of

manganese nodules from non-reserved sites and to limit
the area of the sea-bed which can be exploited at one
time by a state to 3% rather than 2%. Joint ventures
with the Enterprise were specified to have the same
tenure security as other contracts. The penalty of

suspension or termination of a contract was replaced by
a monetary fine for the most serious cases. The Enter-
prise, now described as autonomous and commercial,
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would be financed in convertible currency and the state

would know the extent of its financial obligations
prior to signing the Convention. Interim production
limits would not lower production beyond a certain

minimum and would be more flexible to allow for yearly
variations. Commercial arbitration for contract dis-

putes would be provided at the request of the contrac-
tor.

The most crucial issue negotiated in this session was

voting in the Council of the Sea-bed Authority. Al-

though settled in earlier texts, the composition of the

Council was connected to the voting issue. The Council
was to be composed of 36 members including four states

with the largest investments in sea-bed mining (one of

which to be from the East Europe group) ; four states
which have consumed or imported more than 2% of total
world consumption or 2% of total world imports of the

minerals to be produced in the Sea-bed Authority; four

states which are major net exporters of the minerals
including two whose economies are substantially af-

fected by the exports; six states from developing
states with special interests including those with
large populations, land-locked and geographically
disadvantaged ones, major importers of the minerals,
potential producers, and least developed ones; and to

maintain an equitable geographical distribution, of the

18 states to be elected, one would be elected from each
geographical region. The voting compromise was based
on establishing a three-tiered voting system for sub-

stantive issues: on issues where there was no need to

protect minority interests a 2/3 majority was required;

on those which are executive or operational and need

broad support a 3/4 majority with all states voting was

required; and changes in the rules, regulations, and

procedures of the Authority required a consensus of the

Council. Most developed state objections to Committee
I texts at the end of 1979 were accommodated in the

1980 negotiations.
A/Conf .62/WP. 10/Rev.2, Part XI.

70. The precise delimitation of the continental shelf was
clarified to restrict jurisdiction to 350 miles over
those submarine ridges which are not part of the conti-
nental margin. Negotiating Group 7 issued a new text

on the delimitation of the economic zone and continen-
tal shelf between opposite and adjacent coasts which
revised the Informal Composite Negotiating Text /Rev. 1

provision to include a new reference to agreements
being in "conformity with international law" as well as

the earlier equitable principles and median line combi-
nation. The new text on conciliation of delimitation
disputes allowed a state to accept or refuse compulsory
third-party arbitration. A state was required to sub-

mit to nonbinding conciliation in the time before the
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Convention comes into effect and if the dispute was not
settled "within a reasonable period of time." It also
included provisions to strengthen measures to protect
whales and other cetaceans through appropriate inter-
national organizations. These marine mammals were
excluded from the full utilization principle which is

applied to other fish conservation measures. Innocent
passage was also further defined to include its tempor-
ary suspension during weapons exercies. During these
negotiations, some states attempted to add an amendment
requiring prior notification to and authorization by
the coastal state for innocent passage of warships
through the territorial sea. It was clear that the
maritime states would not agree to restricting passage.
A/Conf .62/WP. 10/Rev.2, Part II, Part V.

71. Although Committee III was thought to have completed
the writing of texts on marine scientific research,
during this session states re-opened discussion on some
issues. As a result, the area of the continental shelf
was further defined. Also the different circumstances
in which a coastal state has the right to call for
"suspension" or "cessation" of research was clarified.
Coastal states would also have four months to object to

research projects.
A/Conf .62/WP.10/Rev.2. Part XIII.

72. They were divided into three sections: the general ob-
ligation to settle disputes peacefully and its rela-
tionship to other agreements; compulsory submission to

conciliation procedures; and limitations and optional
exceptions to the dispute settlement procedures. With
this re-structuring, the negotiations on dispute set-
tlement were completed except for a few technical prob-
lems .

A/Conf .62/WP. 10/Rev. 2. Part XV.

73. The Informal Plenary also wrote five new general provi-
sions: Article 1 required states to undertake their
obligations in good faith and in doing so not to abuse
rights. Article 2 on peaceful uses of the seas obliges
the state to "refrain from any threat or use of force"
inconsistent with international law as stated in the
United Nations Charter. Article 3 clarifies that a

state is not required to disclose information which
might be contrary to its security. Article 4 on arch-
aeological and historical objects found at sea confirms
the duty of states to protect such objects and to pre-
vent their removal from the 24-mile contiguous zone but
disclaims any effect on private law. Article 5 states
that provisions for liability and responsibility for

damage does not affect the use of existing or future
international rules.
A/Conf .62/WP. 10/Rev. 3, Part XVI.
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74. A/Conf .62/WP.10/Rev. 3, Part XVII.

75. Oxman, 1981, pp. 254-255.

76. A/Conf .62/WP. 10/Rev.3, Preamble.

77. The first weeks of the 10th session were taken up with
the election of a new president, following the sudden

death in December, 1980, of /Ambassador Hamilton Shirley
Amerasinghe who had been President of the Conference
and of the Preparatory United Nations Sea-Bed Commit-

tee. The Asian group was responsible for presenting a

nominee for the presidency. Christopher Pinto of Sri

Lanka, Satya Nandan of Fiji and T.T.B. Koh of Singapore
were considered. After consultation within the group,
Ambassadors Pinto and Nandan withdrew in favor of Am-

bassador Koh who was elected by acclamation on March
13.

78. A/Conf .62/Bur.l3/Rev. 1.

79. United States State Department, Press Release March 2,

1981.

80. Bernard Oxman, "The Third United National Conference on

the Law of the Sea: The Tenth Session (1981)," Ameri-
can Journal of International Law , 76 (1982), pp. 1-13.

81. Statement by Mr. Inam Ul-Haque, Informal Plenary, Aug-

ust 10, 1981.

82. Statement by Ambassador Jens Evensen, Informal Plenary,
August 10, 1981.

83. Statement by Deputy Foreign Minister Semyon P. Kozyrev,
General Committee, August 3, 1981.

84. Ul-Haque.

85. He stated that the following provisions were objection-
able to the United States: 1) "burdensome international
regulation" is placed on the mineral resources of the

sea-bed and sub-soil beyond national jurisdiction; 2)

the Enterprise, a supra-national mining company, would
possess "significant discriminatory advantages relative
to the companies of industrialized countries;" 3) the

technology transfer provisions compel the sale of

technology which could be security-related; 4) the

production limits on sea-bed mining are contrary to

free competition and could discourage potential
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investors and create artificial scarcities; 5) the one-

nation, one-vote Assembly is the "supreme" organ and

controls policy decisions in the Council in which the

United States will have only one seat while the Soviet
bloc would have three seats; 6) the Review Convention
can ratify changes in sea-bed exploitation with a two-
thirds majority and even if the United States were to

oppose these changes it would still be bound by them
unless it denounced the entire Treaty; 7) the revenue-
sharing obligations on sea-bed mining companies would
increase the costs of mining; 8) developing states that

are net importers of hydrocarbons are exempt from rev-
enue-sharing on their production of these minerals from
their continental shelf beyond 200 miles; 9) provisions
allow liberation movements such as the PLO to share the

revenues of the Sea-bed Authority; 10) there are no

provisions protecting preliminary investments in the

interim before the Convention comes into effect.
Testimony by Ambassador James L. Malone before the Sub-
Committee on Oceanography of the House Merchant Marine
and Fisheries Committee, April 28, 1981.

86. These included a need for more explicit guarantees of a

seat for the United States in the Council of the

Authority, more definite methods of preventing national
liberation groups from sharing the revenues of the Sea-
bed Authority, protection of preliminary investments
made before the Convention goes into effect, changes in

some of the requirements for technology transfer, in-

creasing the number of ratifications required for

amendments to go into effect from the Review Confer-
ence, changing the exemption for net importers of

hydrocarbons for revenue-sharing payments on the conti-
nental shelf beyond the 200-mile limit, adding a clause
encouraging sea-bed mining and setting a definite date
for the start of the production ceiling formula.
Testimony by Ambassador Elliot L. Richardson, House
Foreign Affairs Committee, May 14, 1981.

87. The Working Group of 21 continued its discussion of

provisions to be applied to the Preparatory Commission.
At the close of the 10th session, the Conference moved
toward the final adoption of the Text. It raised the

status of the Text by deleting the Informal Text desig-
nation but still maintained the document's negotiating
status and allowed for change when it improved the pos-
sibility of reaching consensus.

88. The final compromise reached on the Preparatory Commis-
sion included designation of its responsibility to

draft rules and regulations for sea-bed mining, to

register pioneer miners, to take measures to ensure the
early and effective operation of the Enterprise and to

study the effects of sea-bed mining on the market.
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Costs of operating the Preparatory Commission will be

covered by the regular United Nations budget. Proced-
ural rules will be adopted according to consensus and

failing that, by a two-thirds vote. Only those states
which sign the Convention can actively participate in

the Preparatory Commission while those only signing the

Final Act can participate in discussion but not with
full decision-making status.

89. The issue of participation in the Convention by non-
states divided the participants into three categories
with varying requirements for and levels of participa-
tion. Inter-governmental organizations could parti-
cipate if the majority of their member states had

signed the Convention, if the member states gave the

organization competence over issues which the Conven-
tion regulated, and if the organization could par-
ticipate as long as one state remained in the Conven-
tion. Self-governing associated states and territories
were allowed full participation rights in the Conven-
tion. National liberation movements would be allowed
to participate in the Convention only as observers in

the Preparatory Commission and in the Authority's
organs.

90. The most intense negotiations concerned preparatory
investment protection. Developed countries wanted to
ensure that their mining companies' investments would
be protected in the interim before the Treaty came into

force. They wanted guarantees for continued explora-
tion and commercial production in the same areas. The

developing states' major concern was to keep these pro-
visional mining regulations from replacing the nego-
tiated sea-bed mining system. Proposals were submitted
by the developed states and a counter-proposal by the
Group of 77. In an attempt to find a basis for nego-
tiations, the Group of 11 composed of smaller indus-
trialized states—Canada, Australia, New Zealand,
Norway, Sweden, Denmark, Finland, Iceland, the Nether-
lands, Ireland, Switzerland, and Austria— submitted a

compromise proposal. Although it came close to the

objectives outlined by the Reagan Administration, it

was rejected by the United States.

The resulting compromise incorporated parts of the pro-
posals submitted by the sea-bed mining states, the
Group of 77, the Group of 11, and President T. Koh.

Provisions were made for eight specified mining
entities— four consortia and four sponsoring countries
—to be considered pioneer investors. They must have
spent $30 million by January 1, 1983, of which 10% was
spent on one site. The four consortia are composed of

companies from Belgium, Canada, Federal Republic of

Germany, Italy, Japan, the Netherlands, the United
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Kingdom, and United States. The four countries spon-
soring pioneer mining ventures are France, Japan, the

Soviet Union, and India. A developing state can qual-
ify as a pioneer investor by meeting the same financial
obligations. Each pioneer area is restricted to

150,000 square kilometers and after eight years at

least half of it must be relinquished. Each investor
must pay an application fee of $250,000 initially and

an annual fixed fee of $1 million payable when the Con-
vention goes into force. Each pioneer investor must be
sponsored by a signatory state to the Convention; the
signatory state is responsible for ensuring that the
miners comply with the regulations. Pioneer investors
will have priority in receiving authorization for pro-
duction. They will be required to train personnel, to

transfer technology in the interim, to conduct explora-
tion for the Enterprise on a cost reimbursable basis.
Once the Convention goes into effect, any mining com-
pany sponsored by a state which has not ratified the
Treaty within six months after the Authority had con-
sidered its application must find another sponsor in

order to keep its mining rights.

91. Oxman, 1982, pp. 14-23.



CONCLUSION

Consensus on international law helps to prevent con-

flict and to establish agreed upon rights and obligations.

Only in a stable legal environment based on shared assump-

tions can nations conduct their activities. Throughout

history, law of the sea has been in a state of flux, evolv-

ing as circumstances change. It has gone through periods of

relative stability—when most nations agreed upon basic

principles governing ocean use—and periods of instability

—

when nations made competing jurisdictional claims and con-

sequently new regimes began to evolve. Although nations

have sought stability in ocean law, they have wanted to

establish a legal order which corresponded to their circum-

stances. As changes occurred in these circumstances— in

man's ability to exploit the oceans, in states' perceptions

of their economic and security needs, and in the world power

balance—changes naturally occurred in the type of legal

regime that states sought.

Early ocean law was based upon a state's ability to

control the seas through the exercise of force. Although

legal publicists developed theories regarding the nature and

extent of state jurisdiction, they did so after the actual

act of appropriation to justify the extension of control.

289
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They did not seek international agreement concerning the

limits of jurisdiction but made unilateral claims, based on

their ability to enforce them. This trend toward closed

seas reached its apex in the 15th century when Portugal and

Spain claimed control of all the oceans in the Treaty of

Tordesillas (1494) .

This far-ranging Iberian claim was soon challenged.

The emerging mercantile powers—England, France, and the

Netherlands—contested the closed seas policy of Portugal

and Spain. Since the oceans provided a transportation

network for the exploration, conquest, colonization, and

economic exploitation of the non-western world, competition

among the West European states for control of global sea

lanes intensified. Conflict inevitably arose. Instability

increased in the absence of a legal regime governing ocean

use. In an attempt to establish the legal right of the

Dutch to navigate and fish the oceans, Grotius promoted the

doctrine of freedom of the seas. Ironically, when first

posited, the British (who soon were to be its major propon-

ents) opposed this doctrine because they wanted to maintain

exclusive control over their adjacent fisheries. A debate

ensued between proponents of freedom of the seas and those

of closed seas.

Out of this discussion, the recognition of the need for

both control over surrounding seas and freedom of navigation

grew. The coastal state objective of protecting its adja-

cent seas and the maritime state requirement for freedom of



291

navigation were reconciled by the development of a narrow

territorial sea in conjunction with freedom of the high

seas. Even though in the 17th century most states recog-

nized a territorial sea, there was no consensus on the

method for determining the boundary. Of the three major

methods—the cannon-shot rule, the line of sight doctrine

and the Scandinavian league—the cannon-shot rule was the

most widely practiced in the 18th century. Since the major

maritime states adhered to the cannon-shot rule and most

publicists supported its legality, it provided a fairly

stable legal regime for the territorial sea. Eecause it was

not an uniform distance—due to variation in cannon-shot

range—it was gradually replaced in the 19th century by the

three-mile territorial limit. Needing a more precise mea-

surement, Britain instituted the three-mile limit for fish-

ing and customs zones, and later for the territorial sea.

Since Britain—the dominant power—enforced the three-mile

limit, most states accepted it despite attempts by some

states to establish broader limits. This was a period of

relative stability in ocean law.

At the turn of the 20th century, Britain still main-

tained the legality of the three-mile limit but a period of

instability was foreshadowed by many attempts to increase

seaward jurisdiction for the territorial sea and contiguous

zones. Although still dominant, Britain's power was begin-

ning to wane and with it, its ability to enforce the three-

mile territorial sea. Various disputes arose over
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conflicting claims to territorial seas and fisheries—many

of which were brought before international tribunals.

World War I created a change in the world order bring-

ing to the forefont trends which were to affect the devel-

opment of law of the sea. The collapse of the European

empires and subsequent decolonization fostered a period of

instability in international relations. An effort to coun-

teract this tendency was made by encouraging global coopera-

tion through the establishment of international forums. In

this context, newly emergent states sought democracy and

equal standing.

Recognizing the erosion of the three-mile limit, the

international community attempted to codify international

law dealing with the territorial sea and contiguous zone

limits. In 1930 the Hague Conference met in an effort to

reach agreement on these limits but was unsuccessful. By

this time, states with a coastal orientation had made vari-

ous jurisdictional claims and were unwilling to curtail

their activities and perceived rights. These unilateral

claims created more instability in law of the sea.

World War II further reorganized the global power

structure which in turn affected the legal regime for the

oceans. The United States and the Soviet Union, possessing

conflicting ideologies, emerged as the two major powers.

During this period also, the process of decolonization and

the concomitant trends begun after World War I intensified.

Other non-political changes included the post-World War II
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population explosion which increased the demand for food and

resources and the technological advances developed in World

War II which allowed greater exploitation of ocean re-

sources. Although still used as a transportation network,

the sea was increasingly perceived of as a new economic

frontier.

Despite the fact that the United States had become the

staunchest supporter of a three-mile territorial sea, it

unilaterally made the most extensive contiguous zone claims

over its continental shelf and fisheries in the Truman Pro-

clamation (1945). This Proclamation was indicative of the

extent to which the United States had attained power. It

felt that it could make such a far-ranging claim without

fear of reprisal. The United States wrongly thought that

extending contiguous zone claims would not affect the nature

of the territorial sea or cause international repercussions.

Other states reacted to this Proclamation, making even more

far-ranging claims which led to even greater uncertainty and

conflict in the international arena.

This proliferation of claims in conjunction with the

political, demographic, and technological changes following

World War I and II created an unstable legal regime. In an

attempt to establish an internationally acceptable order

regulating the territorial sea, the high seas, the conti-

nental shelf, and fishing and conservation, the first UNCLOS

met in 1958. It was unable to define the breadth of the

territorial sea and contiguous zone. Therefore, UNCLOS II
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met in 1960 to further discuss these controversial issues.

It also failed. The inability of these two conferences to

reach agreement provoked states to assert increasingly

greater jurisdiction over both the territorial sea and

contiguous zones. Exacerbating this tendency were the tech-

nological advances which allowed man to intensify the tradi-

tional uses of the seas—fishing and navigation—and to

develop nontraditional uses such as mining the continental

shelf. The tension between coastal and maritime interests

increased in the rush to gain access to oceanic resources.

Recognizing the need to establish a consensus on the

basic issues of the breadth of the territorial sea and the

related issues of transit through straits and fishery zones,

the United States and the Soviet Union initiated the idea

for a third UNCLOS . Adding impetus to the movement for a

conference, Ambassador Pardo of Malta proposed before the

United Nations General Assembly the common heritage of man-

kind (an idea which some attribute to Grotius) and its im-

plementation in the establishment of an international regime

for the sea-bed beyond national jurisdiction. The United

Nations adopted this Resolution in 1967. In the preparatory

meetings for the Conference it became apparent that the

primary tension was between the developed and the developing

states. Despite the United States and the Soviet Union's

desire to separate discussion of the sea-bed regime from the

territorial sea and related issues, the lesser powers—pri-

marily developing states many of which had only recently
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become states—voted to convene a Conference to deal with

all aspects of ocean use. Their emphasis showed the growing

perception of the oceans in a new economic light—as a sup-

plier of resources. The developing world saw access to the

resources of the sea-bed as an answer to their economic

problems of development. This initiative for a "package

deal" in the Conference was designed to increase developing

states' leverage in gaining concessions on the deep sea-bed

mining regime in exchange for transit passage through inter-

national straits and other issues of vital importance to the

developed world.

UNCLOS III convened in December 1973. It attempted to

reach a consensus on the regulation of all ocean uses. For

the first three years, it concentrated on all issues of

ocean law. By 1976 consensus or near-consensus had been

reached on most traditional aspects of offshore jurisdic-

tion. Though work continued on all outstanding issues, in

the period 1977-1982, the Conference concentrated on the

deep sea-bed mining regime—the most controversial and

ground-breaking aspect of the Conference's work. At the

close of the 1980 negotiations, consensus had been reached

on most issues dealing with the deep sea-bed mining regime:

it provided for a parallel system of mining to allow devel-

oping states (through the Enterprise) as well as mining

entities to participate equally in the exploitation of the

resources; developed states would supply loans and transfer

technology to the Enterprise.
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In 1981 the new United States Administration of Presi-

dent Reagan called for a policy review on law of the sea

issues. It subsequently rejected, primarily on the theoret-

ical grounds that it was contrary to the system of American

free enterprise, the deep sea-bed mining provisions of

UNCLOS III. In so doing, it rejected the package deal which

included agreement on other issues vital to American inter-

ests. Even delegations—including Reagan-appointed members

of the United States Delegation—which had reservations

concerning some provisions on sea-bed mining protested

Reagan's unilateral rejection of 15 years of negotiations.

For the first time, the consensus system was abandoned

on substantive issues because the United States demanded a

vote on the Convention to formalize its disagreement. It

was adopted 130 to 4, with 17 abstentions. (The four states

voting against it were the United States, Venezuela, Turkey,

and Israel.) The Final Act was signed by the United States.

This did not legally obligate the United States to the pro-

visions but merely indicated that the United States had

participated in the Conference and was eligible to observe

but did not possess full decision-making status in the Pre-

paratory Commission. Signing of the Convention began Decem-

ber 10, 1982.

The UNCLOS III marks a significant departure from prev-

ious attempts to write international law of the sea. Its

impetus was from the crucial technological advances which

created a new perception of the oceans as an economic
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frontier. Its system of operations was rooted in the

changes resulting from World War I and II in the global

power structure, primarily decolonization and democratiza-

tion. Although in earlier times publicists debated the

legality of certain issues, states did not meet together to

find a common basis of law; instead, powerful states dic-

tated the law by unilateral action or concluded treaties

V7ith like-minded states. Even though the earlier Confer-

ences were multi-lateral attempts to determine agreement on

law and to codify it, they were not as global in nature as

UNCLOS III. In this Conference, over 150 nations partici-

pated on an equal basis—one-nation, one-vote—to write new

legal regimes. For the first time—a land-mark in interna-

tional democratization--lesser powers were able to influ-

ence law of the sea policy. Many of these states had just

recently gained independence but were nevertheless accord-

ed an unrealistically equal weight in the negotiations.

That this could happen was indicative of the general process

of democratization in international relations.

Connected to democratization, another trend in interna-

tional relations—regionalism—was apparent in the workings

of the Conference. Smaller, less developed states grouped

together to promote their common self-interest and increase

their power relative to that of others. Since they lacked

other means of influencing opinion, they established a com-

mon front on certain issues and voted as a group.
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The land-locked/geographically disadvantaged states, a

group of both developed and developing states, for the first

time had a say in determining international law of the sea.

Before UNCLOS III, they had no input into these matters, but

with the development of the common heritage concept they

gained equal rights to the oceans.

In this first internationally represented Conference on

law of the sea, the major tension was between the developed

and the developing states. The developing states pressed

for acceptance of the common heritage principle and the

accompanying sea-bed mining regime in exchange for their

agreement on issues of importance to the developed states

—

primarily the United States and the Soviet Union. The

ideological and political differences of the super-powers

became secondary to their common interests as developed,

maritime states. Significantly, economic considerations

outweighed ideological ones.

Another unique aspect of UNCLOS III was that it at-

tempted to write new laws rather than codify existing ones.

Technological advances had allowed greater exploitation of

ocean resources but no laws existed governing these uses.

Therefore the Conference had to reach agreement on the

creation of future legal regimes. These issues were tied

into a package deal for all uses of ocean space which com-

plicated and slowed down the work of the Conference. The

fact that eventually over 150 states agreed on 446 articles

is remarkable.
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This Conference also developed a new method of nego-

tiation based on consensus. Each article was discussed,

written, and revised until agreement among all states was

reached. This process for determining international poli-

cies was based on the assumption of the equality of states.

Implicit in Reagan's rejection of the Draft Convention was

his rejection of the consensus system.

Throughout history, the perception and use of the sea

has changed from that of a transportation network to a re-

source mine of potentially great economic significance. Its

importance has steadily increased especially following the

technological advances which made possible the exploration

of the deep sea-bed. This trend is likely to continue in

both peace and war. The oceans—three-fifths of the earth's

surface—will continue growing in importance and will play a

larger role than in the past. As the uses of the oceans

intensify, and the number of states involved in oceanic

exploitation and navigation increase, the need for consensus

on laws governing traditional and non-traditional uses will

also increase.

In UNCLOS III, as in previous attempts to reach agree-

ment on law of the sea, there existed a tension between the

maritime states' need for freedom of the seas and the coast-

al states' desire to control their adjacent waters. This

ten- sion was initially resolved by the development of a

legal regime composed of a narrow territorial sea and free-

dom in the high seas. The breakdown of this regime began
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when coastal states extended their control over the high

seas and thus jeopardized the freedom of the seas. The pre-

vious stability was gone and the search for another legal

order began.

The attempt by UNCLOS III to establish a new legal

regime for the seas was different from previous ones because

it was based upon the assumption of equality of states.

This idea developed as a consequence of the two World Wars

and the subsequent decline of the super-powers relative to

the rise of regional-state interest groups.* States which

previously had little impact on the formulation of law of

the sea were able to influence the law-making process in

UNCLOS III. This is not to say that international coopera-

tion based upon state equality has replaced crude force.

The super-powers through their superior ability to enforce

their claims still possess a dominant voice in the determi-

nation of law of the sea. (The Reagan Administration's

rejection in 1982 of the Law of the Sea Convention is an

indication of the continuing importance of power politics.)

Despite the existence of power politics, the attempt by

UNCLOS III to make the moral vision of state equality a

practical reality has enhanced the authority of interna-

tional cooperation.

*For a discussion of the role of power politics in history,
see William Woodruff's The Struggle for World Power:
1500-1980, especially the Epilogue.



GLOSSARY

Anadromous: fish species which spawn in inland waters but
spend most of their life at sea

Archipelagic State: a nation made up of a group of islands

which form an intrinsic geographical, economic, and
political entity or have been historically regarded as

such

Authority, International Sea-Bed: the agency proposed by
the Convention to regulate and administer deep sea-bed
mining; composed of the following bodies:

Assembly: policy setting organ composed of all
states approving the Treaty

Council: executive organ which monitors the sea-bed
mining operations and has final say over
the activities of the Enterprise

Enterprise: the supra-national mining arm of the
Authority

Preparatory Commission: a committee to lay the ground-
work for the establishment of the
International Sea-Bed Authority

Baseline: the line established along the shore of a state
from which national jurisdiction zones are measured

Contiguous Zone: a zone of not more than 2 4 miles over
which the costal state has jurisdiction for enforcement
of customs, fiscal, immigration or sanitary regulations

Continental Margin: the physical prolongation of the conti-
nental land mass composed of a continental shelf,
slope, and sometimes, a rise at the base of the slope

Continental Shelf: the legal definition as proposed in the
Convention is based upon either the 200-mile economic
zone or upon a formula derived from the gradient of the
continental slope not exceeding 350 miles—whichever is

further
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Exclusive Economic Zone: a 200-mile zone over which the

coastal state would have rights and jurisdiction over

the resources of the sea-bed, subsoil, and superjacent
waters

Geographically Disadvantaged States: those states with very
short coast lines, sea-locked states (due to the prox-

imity of other states) , or shelf-locked (those with
little or no continental shelf) , those sharing a

neighboring state's shelf shelf or another state's
shelf separates it from the sea-bed

Innocent Passage: passage by a foreign ship in a state's
territorial waters is innocent if it is not prejudicial
to the peace, good order, or security of the coastal
state; submarines must surface

Isobath: lines drawn connecting points of equal depth

Parallel Mining System: a dual mining system allowing both
the mining arm of the International Sea-Bed Authority
(the Enterprise) and private mining companies to
exploit the sea-bed minerals

Territorial Sea: the sea, air space above, sea-bed, and
subsoil are part of the sovereign territory of the
coastal state except that ships have the right of inno-
cent passage; the Convention provides for this zone to

extend to 12 miles from the baseline

Unimpeded Transit Passage: a new concept in the Convention
allowing the right of overflight and submerged passage
in straits connecting one part of the high seas with
another part (or with economic zones)
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