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Unilateral action in the United States is an increasingly popular topic in recent 

years. Current discussion generally focuses on President Obama and unilateral action 

on the federal-level. Yet, governors are very active in terms of use of executive orders. 

Each year governors issue thousands of executive orders to amend current policies and 

implementation of legislation. This dissertation analyzes when and why governors issue 

executive orders, and considers the implications of the executive orders. I argue that 

governors within the American states use executive orders as a power play to 

unilaterally pursue their policy objectives while in office. 

 I take a comprehensive approach to studying executive orders. I analyze 

gubernatorial use of executive orders by analyzing the annual counts, looking 

specifically within policy fields, and determining factors that explain the issuance of 

controversial executive orders. I find that governors systematically use executive orders. 

In part, governors alter their strategy based on the makeup of the legislature and 

perceived receptiveness of legislators to purposed political agendas. However, 

partisanship is not the only concern.  
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The relative power of the governor helps to explain the use of unilateral action. 

Relatively stronger governors are less likely to use executive orders as an aggregate 

strategy because they have more options available to them to pursue their policy goals. 

However, weaker governors issue more orders in a given year because they have a 

narrower range of options to pursue their policy objectives. Institutional power is less 

influential on behavior when exploring how governors shape public policy within policy 

areas, but it becomes important once more when analyzing the adoption of 

controversial specific executive orders. Weaker governors are more likely to issue 

executive orders overall, but these weaker governors are less likely to do so when the 

executive order is owned by a particular party, or if the issue is controversial. The 

pattern found at the aggregate level is not retained on the micro-level due to the lack of 

power. Weaker governors issue more executive orders as a general policymaking 

strategy to shape their administration, but weaker governors turn to executive orders 

less when pursuing controversial policies because the legislature can more easily 

mobilize and overturn executive action.
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CHAPTER 1 
INTRODUCTION 

Unilateral Action in Action 

 Executive power in the American states is understudied. Yet, the states establish 

a wide array of public policies that influence many policy areas, such as emergency 

management, social and environmental policy. As with presidents, governors have the 

power to influence policy within the executive branch, particularly when legislation 

delegates authority to the executive branch to promulgate and implement statutes. 

Governors can, and have, establish policy unilaterally via executive orders, signing 

statements and memorandums (Ferguson and Bowling 2008). For example, Virginia 

Governor Terry McAuliffe issued an executive order to protect transgender employees 

at the start of his administration in January 2014. Some governors provide signing 

statements when signing newly adopted legislation into law. This follows the presidential 

trend that recent presidents, particularly President George W. Bush, use as a means of 

directing agencies or voicing opposition to legislation. Many governors take apply the 

concept of an administrative presidency to running their administrations (Nathan 1983). 

However, appointment powers vary across the states, so this is more effective in states 

that give governors more discretion. Unilateral action is particularly appealing for 

governors who confront a hostile legislature or one that is resistant to their policy 

agenda because it allows for them to signal policy preferences and/or direct agencies 

regarding their preferred policy implementation.  

 I argue that governors use executive orders as a power play to advance their 

policy agenda and long term interests. Governors who are institutionally weaker relative 

to other states and time periods are more likely to turn to executive orders as an 
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aggregate strategic plan to pursue their policy agenda through executive orders.1 The 

reason for this is that weaker governors have fewer options available to them to pursue 

their interests. Governors who have more power also tend to have greater support in 

the legislature, more discretion in making political appoints of executive heads, and 

more leverage in the legislative arena because of budgetary and veto power. Therefore, 

stronger governors are able to use other institutional tools to push for their policy 

agenda rather than relying on unilateral policymaking, such as executive orders, that 

could later hinder their efforts for negotiation on desired legislation. For weaker 

governors, their negotiating strategy must differ from relatively stronger governors. They 

have limited alternatives that allow them to avoid working with the legislature, and that 

restriction places them on a different footing in terms of pursuing their policy objectives 

than institutionally stronger governors, and, thus, have more leverage when confronting 

the legislature. Therefore, weaker governors are more likely to forgo pursuing some 

policy objects within the legislature, where they are relatively weak, and issue executive 

orders instead.  

I focus on gubernatorial use of executive orders to understand when and why 

governors issue executive orders. I conduct analysis by conceptualizing motivations to 

use executive orders to differ by different levels. On the macro-level, I analyze factors 

that drive at the aggregate counts of executive orders issued. This is similar to 

conventional presidential studies of executive order usage. I also consider executive 

orders on the micro-level. By this, I mean I look at factors that lead to explicit executive 

                                            
1 As will be discussed in later chapters, I use an adjusted measure of Thad Beyle’s (2007) formal power 
index that is calculated for each year under analysis. This measure was originally created in 1960, but 
adjusted several times, the most recent time by Beyle in 2007.  
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orders that establish the same policy throughout the states. I also consider the purpose 

of these orders. I look at the meso-level, which looks at the functions of executive 

orders within particular policy areas. It is essential that analysis considers all three 

levels in order to provide a better understanding of gubernatorial behavior. The only 

study of gubernatorial use of executive orders focuses on the aggregate count of 

executive orders issued (Ferguson and Bowling 2008; Ferguson and Shor 2014). 

However, as several recent publications that focus on the Presidency demonstrate, not 

all executive orders are equal in their intent or influence (Ouyan and Waterman 2015); 

additionally, the strategy of executives shift once confronting divided government versus 

a unified government (Fine and Warber 2012). Partisan makeup and divided 

government are important, but they are by no means the only factor that explain 

behavior. I focus on power and gubernatorial characteristics to develop a more nuanced 

understanding of when and why governors issue executive orders. Looking at these 

three tiers allows the analysis to look at the big picture to understand the quantity, 

quality and strategy behind gubernatorial use of executive orders. 

I argue that governors are more likely to issue executive orders during divided 

government and when the executive is facing resistance to his or her new policy goals. 

Governors use executive orders as a power play when they have fewer options 

available to them; in other words, I expect institutionally weaker governors and 

governors facing a resistant legislature to issue more executive orders. For instance, 

Democratic governors in red states, or in office when the Republicans control the 

legislature, are more likely to issue executive orders than pursue policy objectives 

through the legislature, particularly to enact policies that are more liberal. While they 
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may not do so every time they desire new policy, over the course of a year, there is a 

notable difference between strong and weak governors. This was seen in several states 

to expand state-wide employment nondiscrimination policies to include transgender 

individuals.  

A new controversy provides another example of how executives can influence 

policy outcomes. In 2013 the United States’ Secretary of Defense announced that 

spouses of gay and bisexual servicemembers can receive the same marriage benefits 

as their heterosexual counterparts (Department of Defense 2013). But, governors from 

ten states declared that marriage benefits will not be offered to married servicemembers 

in same-sex relationships within their state’s National Guard (DOD 2013). These 

governors issued executive orders and directives that instructed personnel not to grant 

benefits to members of the National Guard because state statutes or constitutions 

restricted the definition of marriage to one man and one woman. They argued that any 

services provided to same-sex couples violated state law or constitutions, and should 

not be given. Georgia, Louisiana and Texas refused to process applications from 

servicemembers that were in same-sex relationships and required federal employees to 

process applications. During this conflict, states also confronted the question of the 14th 

amendment that guarantees equal protection. As a result, some states, including 

Oklahoma and South Carolina, ceased processing all marriage benefit requests within 

state-owned facilities in order to avoid violating their state’s ban on same-sex marriage. 

These actions were later ruled invalid and removed, but they effectively established 

policy within the state for a time period. 
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In these scenarios, the policies were wholly in the domain of the executive 

branch and the outcomes were decided by the governors, since they are the 

Commanders-in-Chief of the National Guard within their state. This is rarely the case. 

Rather, it is more common for a combination of the legislature, judicial branch and the 

executive branch to shape public policy within their state. For example, the executive 

and the legislative branches are responsible for altering electoral rules. Hicks et al. 

(2013) find that there are different factors that lead to the proposal versus adoption of 

voter identification laws. The authors find that greater Republican control of the 

legislature is associated with stricter voter identification legislation, but Democratic 

governors in office reduce the probability that these bills will actually be enacted. The 

governor can threaten to veto, or they can use other means to negotiate on bills in the 

developmental phase of the policymaking process. They find that the resulting voter 

identification policies are a reflection of the legislature and executive action. 

The legal framework, thus, can be created by any branch of government, along 

with bureaucratic procedure, because they overlap in domain. State politics scholars 

focus largely on how legislatures or direct democracy influences policy outcomes, and 

account for governors at most by controlling for the executive’s political party. Rarely is 

gubernatorial action considered in large-n studies. Particularly within the policy diffusion 

literature, research focuses on policymaking as primarily a legislative responsibility and 

do not account for actions taken by governors or the courts.2 I focus on the role of 

governors in policymaking by looking specifically at gubernatorial use of executive 

orders. This is not the only alternative to making policy outside of the legislature and 

                                            
2 For more on policy diffusion, see: Berry and Berry (1990); Hicks et al. (2015); Karch (2007); Mooney 
and Lee (1995); Sharp (2005); Shipan and Volden (2008). 
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there are more avenues available to governors to pursue policymaking, but I focus on 

executive orders because this is a common approach to policymaking. Additionally, this 

is a power available to all governors, and is frequently used by governors. Since 1980, 

governors issued over 35,000 executive orders. Some governors issued executive 

orders frequently (issuing hundreds or even thousands of executive orders while in 

office), while others did so sparsely while in office (issuing only a few to dozens of 

executive orders).  

I contend that governors, as well as executive power more broadly, matter and 

can influence policy outcomes over a range of issues. These executive orders do not 

establish policies that are as stable as legislation because future governors can alter or 

remove the policies in place and they require reauthorization after a period of time in 

some states. However, they enable governors to pursue their policy interests while in 

office without having to negotiate with other political actors, such as legislators, interest 

groups or other high ranking political figures, and they allow governors to win political 

points by signaling their policy preferences to the public (Ferguson 2006). 

I assert that governors utilize executive orders to establish policy unilaterally. 

This executive action is akin to how presidents circumvent Congress by pursuing an 

administrative presidency approach (Nathan 1983); otherwise known as the institutional 

presidency (Burke 2000) or managerial presidency (Pfiffner 1999), in order to quickly 

achieve policy goals and adjust implementation of statutes already on the books and 

regulated by state agencies. This administrative executive approach allows governors to 

quickly gain control of the relevant state agencies (Nelson 1982; Waterman 1989), as 

well as signal policy preference to the public and win political points with voters. 
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Consequently, these executive orders are a form of policymaking and a political tool to 

further future electoral goals, so executive orders allow governors to pursue their 

political agenda and further their viability in future elections simultaneously.  

Likewise, governors use executive orders for multiple purposes and there are 

varying conditions under which executives issue orders. While the federal and state 

governments differ considerably in regard to institutional variation and procedures in 

place, there are common traditions within, as well as across states, and policy learning 

occurs for executives across the two levels of government, as well as across the states, 

which helps to further develop theory that explains state level activity. Executives 

consider factors that are circumstantial to their particular term in office. For instance, 

there are emergencies or economic concerns that governors must consider that are 

specific to their own states. However, across time, institutional features change within 

states. The relative power of executives also changes gradually as states alter their 

constitutions or powers given to governors through legislation (Abney and Lauth 1983). 

Another way in which gubernatorial power changes is through legal challenges in the 

courts or policy learning from other states that cause states to reevaluate their current 

distribution of power or their practices within government. 

Governors do not hold the same powers across the states; however, all states 

offer the governors powers that allow the executive to check the legislature or act 

without legislative approval. Every governor can issue executive orders (Council of 

State Governments 2014). Most governors derive the power to issue executive orders 

from the state constitution or statutes. For some governors, the state courts ruled that 

the power to issue executive orders is an implied power. The source of authority varies 
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by state, and some governors derive their power to issue executive orders from a 

combination of the constitution, statutes and judicial interpretation. Consequently, some 

governors can use executive orders for more purposes than others, and the strength of 

executive orders differs across the states. Some governors can only use executive 

orders for emergency purposes, while other states give governors considerable leeway 

in terms of what executive orders can do to their administration and the executive 

branch. For instance, some states allow for executive reorganization and alterations to 

executive policies; whereas, other states narrowly define the ability of governors to alter 

policies through executive orders. For instance, governors can issue executive orders, 

veto legislation, give State of the State Addresses annually to citizens, as well as a 

number of other powers that give governors political clout not afforded to the legislature, 

or any one legislator (Ferguson 2003). However, all governors can issue executive 

orders that can influence their administration and direct personnel, which makes 

executive orders an ideal place to begin analysis of gubernatorial policymaking through 

unilateral action.  

Why Study Governors? 

Focusing on executive action in the states opens up a large array of 

methodological approaches, and allows for to test hypotheses of the role of institutions 

that can only be treated as fixed when studying presidents. Analysis of factors that drive 

the use of executive orders concentrates on presidential action. This is problematic in 

multiple regards: 1) from a statistical standpoint, not enough observations on presidents 

exist to conduct a medium or large-n study and time series analysis with adequate 

observations may be misleading if motivation to issue orders changed; 2) analysis 



 

20 

cannot directly compare presidents to other cases in the same time period; and 3) due 

to the first two problems, it is hard to establish causality and to distinguish contextual 

from institutional constraints. Analysis cannot turn any comparable cases for insight on 

the effects of different approaches that executives use, or how different political actors 

influence presidential behavior. Counterfactual research is an option, but all presidential 

scholars must cope with the N-of-1 problem. At any given time, one administration is in 

office, which severely reduces the statistical methods open to analysis. Time series 

analyses require at least 50 observations to create models of stochastic processes and 

reliable findings. This greatly inhibits presidential scholars from using many quantitative 

methodological approaches that state scholars utilize in analysis. One way for 

presidential scholars to get around limited observations is to include a longer time 

period, but this assumes that factors that drive executive behavior remain constant 

throughout time. Studying gubernatorial behavior does not have this challenge because 

each year potentially brings an additional 50 cases in the analysis. This allows for 

longitudinal studies or even research on a short time period for relatively new 

phenomenon.  

The second problem discussed notes an even bigger problem that restricts 

presidency scholars’ analysis, which is that there is only one political context at a time. 

In contrast, governors confront 50 varying legislatures, as well as institutional features, 

each year, which allows researchers to explore a broader range of political contexts. I 

develop a conceptual framework to explain under which conditions governors – 

Republicans and Democrats alike – elect to issue executive orders. I contend that 

governors are most likely to issue executive orders when political payoff is highest, i.e. 
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when the legislature is less likely to adopt statutes (during divided government or quasi-

divided government), or to fulfill campaign promises by rewarding their partisan base 

when initially entering office. State politics allows this kind of analysis because there are 

regularly Democratic and Republican governors in office who are constantly facing 

different challenges in the legislature and various institutional constraints. 

Executive Power in the United States 

 The states and federal government share a common structure across the 

country. Separation of powers disperses control of government over the three branches 

of government and each branch of government is able to check, or to some extent 

challenge, or prevent abuses of power. It is a common misconception that state 

government is modeled after federal government. The reverse is actually the case. After 

the demise of the Articles of the Confederation, federal government was reconceived 

(Maddex 2006). The thirteen colonies had fairly stable systems of government in place 

that were distinct from the British structure, with all of the perceived corruption and 

potential threat of tyranny. As a result, parts of the Constitution were derived from 

different elements of the early state governments.  

 Executives on the state and federal governments gained power throughout the 

start of the government. The state governments originally crafted legislatures that were 

deliberately stronger than the executive branch (Ferguson 2006). Presidents gained 

power through times of crisis and through opportunistic presidents who challenged 

ambiguities in the constitution or statutes (Marshall 2008). Additionally, presidents 

gained power by judicial interpretation and Congress acquiescing and granting greater 

power to the President. Presidents gained part of their power through Congressional 
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action that specifically granted power to the president in order to handle a crisis or take 

charge in implementing new policy. Yet, presidents also gained power through 

Congressional inaction, i.e. Congress not acting to prevent executive action or 

expansion of power. The courts ruled that inaction was a means for Congress to confer 

additional rights and powers to the President under the assumption that Congress 

would act if it disapproved of the President’s actions.  

Likewise, the power of the governors grew in the past 200 years. However, much 

of the changes happened across the country throughout the 19th century through 

Constitutional Conventions and state legislatures redefining executive-legislative 

relations (Tarr 1998). Unlike the federal government, it is not uncommon for the states 

to hold Constitutional Conventions to restructure their governments. Some states held 

up to as many as six Constitutional Conventions to reinvent or to adopt current ideals of 

what the best structure and purpose of government should uphold (May 2003). This 

made state government structures to look more and more similar, as well as reflective of 

federal government. Many states originally had governors serve shorter terms – in the 

1800s, governors served one, two and three year terms across the states. For practical 

purposes, governors term in office lengthened. These constitutional changes also 

added or removed term limits for governors. Despite all of these changes, variation still 

exists in tenure potential. A few states allow governors to run indefinitely for two year 

terms, while governors in most states serve four years. Additionally, states vary in how 

their term limits function, if any are even in place for governors. 

Over the course of the 19th century the balance between the state legislature and 

governors changed, with governors gaining power, but the balance is not entirely equal 
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in most states (Dometrius 1999). Some states grant more power to the state 

legislatures; whereas, other states favor the executive branch. Overall, the trend in 

recent decades is towards stronger governors with powers that emulate the American 

President. Over time, the majority of the states adopted a model of the executive branch 

that resembles federal government. The most common structure is for governors to 

serve a four year term that has a term limit. However, term limits occasionally differ from 

presidential term limits. For instance, 28 states currently place limits on the number of 

consecutive terms or years allowed, while eight other states establish a lifetime term 

limit. 

Governors as Policymakers 

Governors have three official responsibilities – chief executive officer, crisis 

managers and the bureaucracy (Donovan et al. 2015). These roles place the executive 

as the leader of a broad public organization that protects, serves and responds to 

constituents within their state. Executives are frequently spoken of as the legislature-in-

chief. Due to their high profile position and media attention, governors have 

considerable political clout that allow them to pressure legislators to act on their agenda. 

Weaker governors are more likely to pursue their policy objectives unilaterally. Stronger 

governors typically have veto powers that are harder to override, which provides them 

with more leverage to negotiate with the legislature. Stronger governors can provide 

incentives that act motivate legislators to continue to act in the governor’s interest in 

exchange for continuing particularized benefits, they can use informal powers to sway 

political actors opposed to their political agenda, and stronger governors can pressure 

their cabinet to act on concerns of legislators (Rosenthal 1990). Yet, weak governors 
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cannot make these threats or quid pro quo negotiations to the same extent. Therefore, 

weak governors cannot offer the same incentives to legislators to negotiate and cannot 

pressure agencies to the same degree as presidents or stronger governors. These 

weaker institutional powers provide greater incentive to governors to pursue their policy 

objectives through executive orders, which could hurt their political interests if 

negotiations fail. 

 Governors pursue their policy agenda strategically, as well as to maintain 

administrative functions. Fine and Warber (2012) demonstrate on the federal level that 

presidents are more likely to issue meaningful executive orders that make considerable 

changes to policy during divided government, but are more likely to issue symbolic 

executive orders during unified government. Presidents issue fewer orders during 

divided government, but the ones issued make meaningful changes. The reason behind 

this is that presidents elect to pursue their policy objectives through the legislature when 

they are more confident that their desired legislation will pass. These symbolic orders 

cause little change to the current policy equilibrium, but they signal to agencies and to 

the public that the president is in support of the current policy framework. Presidents win 

political points with these symbolic orders. However, during divided government, 

presidents make changes through executive orders, but pursue a less ambitious plan to 

making policy changes. Changes are made through executive orders, but presidents do 

not issue executive orders as frequently as unified so that Congress will be less likely to 

oppose and undo the purpose of the executive order.  

 Governors are similar when confronting state legislatures. Although I cannot 

analyze all of the 35,000 executive orders individually, I find support in Chapter 5 that 
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the purpose of the executive orders change for governors facing divided government 

versus unified government. Kousser and Phillips (2012) also find evidence that 

governors act strategically when confronting the legislature. Governors are always 

disadvantaged when facing the legislature for policy oriented concerns. The only 

instance where governors have the upper-hand in the legislative arena is when 

determining the budget. A budget is required to pass by law, but legislation altering 

policy is not required. In the scenario laid out by Kousser and Phillips, governors 

confronting a professional legislature are weaker than governors confronting one that is 

less professional. Therefore, governors have the best negotiating positions when they 

work with the legislature on budgetary concerns. This is because governors typically 

establish the initial budget proposal and their primary job is to serve as governor; 

whereas, legislators in citizen legislature hold a primary job other than being a career 

politician. Budgetary delays punish the legislature more than the governor, particularly 

in states with citizen legislatures. 

Whether the governor faces a hostile legislature and the degree of 

professionalization in the legislature mater in terms of how successful governors are in 

the legislative arena. Governors serve in their position all year and do not have other 

tasks to return to, unlike many legislators, particularly in less professional state 

legislatures. When legislatures are less professional, governors can simply slow down 

or delay negotiations on the budget to pressure legislatures to negotiate. As Kousser 

and Phillips (2012) show, this forces legislators with other primary jobs to negotiate 

more over time in order to return to their main job and home. Yet, this does not happen 

for policy oriented legislation. There is no required outcome for these policies. In other 
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words, the legislature does not have to negotiate with the governor. If the legislature 

fails to reach an agreeable settlement, the session ends without any new legislation or 

legislation that is counter to what the governor lobbied to adopt. This puts the governor 

at a disadvantage throughout the legislation making process.  

When governors want to make policy changes, they must evaluate the best 

method to pursue their policy objectives. One common strategy used within government 

and the business sector is to pursue a principled negotiation within the legislature or 

through state agencies. This negotiation approach has the two actors involved in 

negotiations, in this case the policymaking process, determine their Best Alternative to a 

Negotiated Agreement (BATNA) (Fisher and Ury 1991). The BATNA is the best case 

scenario for each political actor if they are unable to reach favorable negotiations. 

Governors and legislatures plan to further their policy interests with their best alternative 

if they cannot create a mutually beneficial policy in the legislative arena. This is 

essentially the fallback plan that represents the worst case scenario for the respective 

political actors if negotiations fail. 

I argue that institutionally weaker governors are more likely to turn to executive 

orders in an effort to pursue their policy objectives. These governors have fewer options 

of how to pursue their policy objectives because they are weaker when confronting the 

legislature. If negotiations fail, they are less able to alter state agency heads and veto 

legislation they are opposed to, so weak governors’ BATNA is less desirable than 

stronger governors. Weak governors’ BATNA is to turn to unilateral action, which further 

irritates an already opposed legislature. In light of these difficulties for governors in the 

legislative arena, there are times when governors will elect to turn immediately to 
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executive orders. Rather than facing a resistant legislature to begin with, they pursue 

unilateral action. Governors that are weak have little incentive to enter and remain in the 

legislative arena to pursue the more important elements of their political agenda. In 

these instances, I expect governors to turn to unilateral action in order to further their 

interests – for the purposes of this dissertation, I assess executive orders specifically. 

These weaker governors issue executive orders more frequently than stronger 

governors or governors in more amicable political conditions. 

The lack of success in the legislative arena was explained by Kousser and 

Phillips (2012). They find that governors are drastically more successful in the 

legislative arena when working on budgetary concerns as opposed to policy oriented 

legislation. Governors have an advantage when working on the budget because 

legislatures must complete a budget every year, or biannually in a few states. 

Governors in states that have citizen legislatures are at greater advantage because 

these legislators have other careers that they must return to once the session is over. 

Legislators face punishment if they do not complete the budget and time, in that they 

have to continue the session and remain away from their primary occupation, if they do 

not complete the budget. This gives a large incentive for the legislature to negotiate and 

concede to some of the governor’s agenda. However, this is not the case for policy 

oriented legislation. For policies on the governors agenda, the governor must use his or 

hers informal powers to encourage to the legislature to negotiate. Unlike the budget, the 

legislature does not have to create new legislation. The governor can call special 

sessions for the purposes of giving the legislature more time to create legislation, but 

the legislature is not required to adopt legislation that the governor pushes. Therefore, 
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the legislature has the upper hand on policy since a stalemate results in none of the 

policy changes that the governor desires. 

Dissertation Outline 

The remainder of this dissertation aims to explore when and why governors issue 

executive orders. In Chapter 2, I overview the current literature on executive action, 

executive-legislative relations, and governors. Herein, I also distinguish points where 

literature on the presidency should differ from governors due to institutional differences, 

as well as differing political context and traditions. I then set out to provide a 

comprehensive theory to explain when and why governors turn to executive orders 

overall more frequently. In this chapter, I introduce the possible levels of analysis of 

gubernatorial use of executive orders and my overarching expectations throughout 

analysis.  

On each level, when and why governors issue executive orders differ, but I argue 

that power influences governors in systematic ways. In the aggregate, or looking at the 

macro-level, executive orders are explained as a political tactic to promote a general 

approach to handling an administration; whereas on the micro-level, governors push 

controversial policies of special importance. In the macro-analysis, I expect weaker 

governors to issue more executive orders because there are fewer options available for 

them to pursue policy. On the micro-analysis, I expect strong governors to push through 

controversial policies with executive orders because they are stronger and have more 

discretion on how to create policy. However, on the meso-level, governors use 

executive orders to shift the administration priorities, but are also meant to start new 

initiatives and maintain current policies. 
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I analyze all three levels in order to fully understand why executive orders are 

issued. Analyses that disregard other possible levels of analysis would fall prey to 

concerns similar to the “miracle of aggregation” phenomenon (Converse 1990; Erikson, 

MacKuen and Stimson 2002). This is a mathematical occurrence that highlights the 

potential for ecological fallacy. Aggregate trends may differ from individual-level trends. 

This is a concern for other areas of Political Science. For instance, complications occur 

when estimating marcropartisanship because uninformed voters introducing random 

noise that limits analysis’ prediction capability, relationships found when analyzing 

aggregate patterns of change do not necessarily hold when analyzing individual 

partisanship. I argue that executive orders function as a power-play to help governors 

accomplish their goals in office. This is not the only option available for governors to 

influence policymaking, but it is a useful tool for governors with weaker powers. These 

governors have fewer options, therefore, they are more likely to turn to executive orders 

to accomplish their goals. I find that this is the case when analyzing the annual use and 

the issuance of explicit executive orders, i.e. the macro- and micro-levels. However, 

executive orders serve practical purposes and governors issue executive orders for a 

number of purposes that are administrative, pragmatic and symbolic. Analysis of the 

meso-level, or within policy areas, shows that governors use executive orders to 

establish new policies and to maintain ongoing operations. Governors may use 

executive orders strategically to create new policies that the legislature or agencies are 

unlikely to craft on their own, this is not the only purpose of executive orders.  

The remainder of the dissertation analyzes each level of executive order. I 

explain the methodology and data used throughout the dissertation in Chapter 3. I 



 

30 

create an original dataset composed of executive orders issued from 1980 to 2014 from 

all 50 states. The observations are in state/year/administration format, but the different 

chapters utilize this information differently. Due to accessibility problems, not all years 

are available for all states, but I adjust for this limitation by using multilevel modeling 

and mixed methods to triangulate findings. In Chapter 3, analysis begins by looking at 

raw data to first develop an understanding of use of executive orders. This provides an 

overview of how frequently governors issue executive orders across the states. I find a 

wide degree of variation in executive order usage, but with the exception of three 

southern states, most states use executive orders sparingly, with less than 100 

executive orders issued in almost all years.  

After I detail the theory and data used, the dissertation turns to quantitative 

analysis. Chapters 4 and 6 investigate when and why governors issue executive orders, 

whereas Chapter 5 analyzes the function of the orders themselves to understand the 

intended purpose of the orders. Chapter 4 analyzes gubernatorial use of executive 

orders on the macro-level. Here I find that governors use executive order strategically to 

pursue and establish policy objectives outlined in their administration. Governors are 

most likely to issue these orders upon first entering office, but then become likely to 

issue executive orders once more towards the end of their tenure. Governors who are 

institutionally weaker are particularly more likely to issue executive orders. In Chapter 5, 

I analyze the meso-level by looking at executive orders issued within two policy fields: 

health and human services, and emergency preparedness. With this, I assess the 

broader goals of governors by looking at all executive orders issued within various 

policy areas to broadly explain how governors use executive orders to shift the policy 
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framework and implementation of policies within several diverse policy areas. In 

Chapter 6, I analyze what leads to the issuance of specific controversial executive 

orders. 

I draw conclusions and summarize the main findings in Chapter 7. I discuss the 

implications of gubernatorial use of unilateral powers to establish policy as compared to 

other more democratic means of enacting public policy, such as through the legislature 

or through direct democracy. I also discuss the implications and concerns of using 

executive orders to establish public policy. Finally, I highlight how gubernatorial action 

within bureaucracy, via executive orders and other institutional powers, influences 

policymaking, as well as alters intergovernmental relations and public policy on all levels 

of government. 
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CHAPTER 2 
EXECUTIVE POWER AND BEHAVIOR IN THE UNITED STATES 

Summary 

 Presidential scholars offer explanations regarding how presidents use unilateral 

powers. However, institutional differences exist across the states and that may cause 

governors to behave differently from presidents. I apply presidential literature to state 

government to develop a theory for understanding factors that drive gubernatorial use of 

executive orders. Not only does political context change by state, but the powers given 

to the executive branch differ as well. Drawing particularly from the presidency 

literature, I offer an original theory for understanding when and why governors issue 

executive orders. I point to when presidents and governors face similar conditions, but 

also detail when I expect governors to behave differently than presidents. I approach 

the question by looking at annual use, orders aimed at a particular policy area and 

specific executive orders. I argue that the makeup of the legislature matters, but the 

relative strength of the governor is another important that explains tactics. In the 

aggregate, stronger governors use executive orders less frequently because they have 

more negotiating options available to them than weaker governors; however, I expect 

these same stronger governors to issue controversial executive orders because they 

are given more range in how to use their powers. Weaker governors use executive 

orders more over the course of a year, but they are less likely to issue orders when the 

legislature or courts might work to overturn their actions.  

Considering Governors in the American Context 

 I seek to understand executive behavior and unilateral action broadly within the 

United States context. I argue that these findings are applicable to understanding 
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gubernatorial and presidential power, and to a lesser extent, executives on the local 

level. Yet, there is one key element that presidential scholars can only speculate 

regarding, which is the role of power on influencing executive behavior. Presidents in 

recent decades are considerably stronger than their predecessors (Marshall 2008). A 

number of factors influence executive power. The constitution and statutes grant 

components of formal power, such as veto powers or ability to propose the budget, to 

executives to act unilaterally (Bernick 1979; Beyle 1968). Elements of informal power 

are specific to the executive, which gives rise to the strong emphasis of presidential 

scholars focusing on specific characteristics of presidents to explain their success at 

policymaking.  

While presidents have their own strengths and approach to governing, there is 

very little quantifiable differences in terms of power in recent administrations. 

Additionally, it is hard to attribute presidential success to power rather than different 

time periods or political contexts. Scholars cannot analyze the role of power appropriate 

with only one president at a time. The N-of-1 problem limits how much the political 

context is taken into account in accounting for the historical events throughout analysis. 

I argue that this limitation and understanding of power hinders understanding 

gubernatorial use of executive orders. Schlesinger (1965) created an enduring measure 

of power – the Formal Power Index – that is commonly used to assess gubernatorial 

power across the states that looks at the powers given to executives and the ability of 

governors to remain in office indefinitely. Thad Beyle recreated this data throughout the 

years. I assert that governors turn to executive orders early on in their tenure, during 

divided government when there are more legislators from oppositional political parties, 
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in response to citizen interests and, most importantly, as a power play when they are 

relatively weak as compared to their counterparts. Governors use executive orders to 

establish policy and they turn to this approach more whenever they have fewer options 

at their disposal.  

 As I show, governors use executive orders as a power play, but this is not the 

only time in which they turn to executive orders. I argue that governors broadly use 

more executive orders as an overall strategy to establish their policy preferences. This 

is best seen at the aggregate and micro-level when explaining the annual use of 

executive orders and when governors are likely to issue policy specific orders that their 

party “owns.” However, when looking at the intent of executive orders issued by 

governors within specific policy fields, the executive orders are less political and are 

aimed at establishing policy or responding to current threats. Therefore, the level of 

analysis, in addition to annual counts or specific orders issued, is important to fully 

explain gubernatorial use of executive orders. 

Gubernatorial Power 

As discussed in Chapter 1, executive power is similar across all levels of 

government. The executive functions as the head of state and is given greater power to 

force through policies that they favor. The founding fathers structured the federal 

government after the early state systems in an effort to distinguish their system of 

government from Britain (Donovan et al. 2015). These early governors were not like 

modern day governors. The constitution themselves gave greater power to the 

legislature. In some instances, the legislatures selected the governor. In most states, 

the citizens selected governors, along with other statewide elected officials, and 
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significantly less power was given to the executive branch. The role of state government 

in society was much smaller, and the powers granted to the governor were weaker. 

Governors faced a disadvantage throughout most of the time period because they were 

less equipped to face off with the legislature. Part of this was due to the fact that the 

constitution and the political environment simply favored the legislative branch, but also 

because unprepared or inexperienced governors served as leaders of the executive 

branch. Starting in the late 1900s, a new class of governors entered the governor’s 

office. Recent decades saw a rise in the education and experience of the elected 

governors. A new breed of professional politicians replace the once prominent goodtime 

Charlies that served in office in the decades before (Sabato 1978). This contrasts 

considerably with the current governors that are relatively strong, and almost all 

governors in the past three decades have at least a college degree, with approximately 

a third of all governors having an advanced degree – commonly a law degree. 

Governors have three forms of power – formal, informal and implied (Donovan et 

al. 2015). Formal powers are powers that are clearly defined by the state constitution or 

statutes (Dommetrus 1988). These powers are the most easy to define and identify 

across the states, with most states having similar powers, but procedural differences. 

Informal powers, on the other hand, are harder to parameterize. Informal powers are not 

explicitly granted to executives. Rather, they are tools that the governor has to influence 

political actors, and the public, through the ability to persuade and utilize networking to 

advance their policy agenda (Dometrius 1979; 1987).  

Classical approaches to assessing presidential behavior most prominently relied 

on informal powers, particularly the notion that the president’s power was most greatly 
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influenced by the power of persuasion, first put forth by Neustadt (1960). Presidential 

scholars rely heavily on this conceptualization of executive power as an informal power 

to explain presidential power. This is likely because presidential power remains fairly 

constant within an administration. Marshall (2008) shows that executive power has 

grown substantially throughout the past century, yet this has been largely gradual, with 

the biggest gains in power during times of crisis, such as the great depression and 

immediately following the 9/11 attacks.  

One major limitation of the Presidency literature’s ability to analyze the role of 

power on policymaking and executive and legislative relations is that the formal power 

of the president changes gradually and there is only one case within each time period 

and political context. Presidents claim power throughout time through times of crisis and 

court rulings (Marshall 2008). Yet, there are very few amendments to formal powers of 

the president. The “N of one” problem is problematic not only due to lack of observation, 

but also due to lack of variation. In addition to institutional power not varying much by 

administration, there are no cases to compare the president to during the same time 

period. Governors are in a similar situation, but presidents differ on too many 

dimensions, and are responsible for considerably different tasks, to compare governors 

to presidents. Conclusions drawn about presidential power is limited because scholars 

are unable to determine what accomplishments of the president is due to formal powers 

of the president or due to individual powers that vary by the individual president. Since 

there is little institutional variation, presidential successes and failures are often 

attributed to the political context and the specific president’s ability to negotiate. 

Studying governors allows analysis to control for institutional features not found in 
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federal government, and control for problems that all governments faced in certain time 

periods. This allows research to consider context and the role of institutional features 

that is not feasible when studying presidents. 

Institutional Power 

Power is commonly discussed in Political Science, but the definition and 

operationalization is much debated. Scholars such as Neustadt (1960), Eshbaugh-Soha 

(2006), and Kernell (2006) argue that informal powers are key to understanding the 

success of executives in their overall policy objectives. Scholars focus on informal 

powers of executives, particularly the ability to communicate with individuals within 

Congress, and the public broadly, to send signals to legislators and individuals within 

key agencies that are responsible for implementation of existing policies. Informal 

powers, such as staff, public approval and greater media coverage, help governors 

maintain leverage over other policymakers. The informal powers vary by individual and 

their importance varies over time based on national trends. 

I model executive orders by state and administration to account for variation 

caused by the governor specifically, as well as the state. I also control for formal powers 

given to governors by using Beyle’s adjusted measure of institutional power. Beyle 

revised and made accessible a measure of institutional gubernatorial power, or formal 

power, which quantifies several elements of institutional power that differ for governors 

across the United States. This measure is commonly used by gubernatorial scholars. It 

is composed of five different dimensions that are frequently associated with the power 

that an executive holds while in office – tenure potential, appointment powers, how 
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many other executive heads are elected positions, veto power, and the partisan makeup 

of members within the legislature.1  

Controlling for the formal powers of the governor is vital to understanding 

gubernatorial use of executive orders. In many cases, executive orders are in and of 

itself a formal power. However, in many instances executive orders are an implied 

power or granted through statutes. I control for institutional power of the governor as a 

means to explain the relative power of governors across the states and time. The time 

period under analysis includes 35 years – from 1980-2014. All of the states change 

institutional power through this time, with some creating a fairly strong governor, and 

others creating a moderately strong governor who can assume the greater 

responsibilities of state government in recent decades. The partisan makeup of 

legislatures is the most obvious element of the measure of power that will vary 

throughout time, but many states have altered their statutes and constitutions to favor 

the executive branch more than a century ago (Council of State Governments 2014). 

For instance, elections were altered so that there are fewer statewide elected executive 

positions, terms for governors went from two years to four in the mid-1900s and now 

governors run with lieutenant governors in several states as compared to prior decades 

(CSG 2014). All of these elements are controlled for and considered a component of 

gubernatorial power across the states. 

                                            
1 This is an adjusted measure of Beyle’s (2007) measure of formal power. A few of the categories were 
redefined by Beyle throughout the past several decades. This measure was not created by Beyle every 
year and not all values are comparable throughout the available dates because the definition of values 
were adjusted as variation across the states reduced. I regenerated power based on the most recent 
version of Beyle’s power measure and further adjusted some tenure potential. See the Appendix for more 
details. 
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Presidential Use of Executive Orders 

Presidential scholars have begun to study why presidents use executive orders 

and their role in establishing policy. Therefore, I draw from the presidential literature to 

fill in theoretical gaps in understanding executive-legislative relations, and the 

implications of utilizing executive orders. Presidential use of executive orders was also a 

relatively unexplored phenomenon within political science until the late 1990s. While in 

recent years numerous studies have sought to understand determinants of executive 

orders (Krause and Cohen 1997), there remains a paucity of literature dedicated to 

governors’ use of executive orders. Although these theories and findings are not 

completely transferable, I use presidential literature to guide theory regarding 

gubernatorial behavior.  

Mayer (1999, p. 445) defines an executive order as “a presidential directive that 

requires or authorizes some action within the executive branch." To broaden this 

definition, I define executive orders as directives that apply to the executive branch and 

instruct personnel in formulating policy, procedures or actions. This is akin to 

presidential power, but the governor’s ability to establish policy is not as strong in some 

states as others (Beyle 1999). Yet, all states allow governors to issue executive orders 

for anything from administrative activities to policy setting purposes (Ferguson and 

Bowling 2008). 

Since the federal government shares many features of the states, the evolution 

of the presidency’s use of executive orders is helpful to understanding states and 

citizens’ expectation of executives. Presidents and governors were much weaker in the 

past than in earlier time periods (Muller 1985; Bowman and Kearney 1986). This is due 



 

40 

to legislatures deffering to the executive, as well as the executive claiming power. Hebe 

(1972) notes that executive orders are not mentioned within the US Constitution, but 

presidents derive power through interpretation of the Constitution and through 

Congressional delegation of power. Nevertheless, every president has used executive 

orders, or decrees, to establish policy (Hebe 1972). He argues that the expansion of 

power via executive orders grew during times of crisis and through strong presidents 

extending their power and role as president. At the start, most of the orders were related 

to everyday activities pursuant to administration’s policy or routine days. This began to 

change when Lincoln took drastic action during wartime to charge wartime criminals and 

to free slaves. He notes that the Supreme Court upheld the validity of federal executive 

orders in 1915 in United States v. Midwest Oil Co. by finding that presidents’ frequent 

use of orders and Congress’ lack of opposition to them, indicated support from the 

legislature. Executives in the United States can, and have, expand their power when the 

legislature is slow to act. I expect this same pattern to occur across states. 

The presidential literature argues that presidents issue executive orders 

strategically to develop policy unilaterally. The Strategic Model, as named by Deering 

and Maltzman (1999, p. 768), holds that "executive orders are instruments used by 

Presidents to circumvent the constitutionally prescribed policymaking process.” The 

rationale is that presidents rely on executive orders more when the legislature is control 

by the oppositional political party or when agencies are uncooperative (Deering and 

Maltzman 1999, 768). Deering and Maltzman (1999) find several conditions under 

which presidents are more likely to issue executive orders to circumvent confronting 

Congress. First, they note that this route is taken as the likelihood of the legislature 
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overturning executive action decreases. For example, presidents are more likely to 

issue executive orders when Congress is unlikely to pass legislation to invalidate their 

unilateral action. They also find that presidents are also more likely to issue executive 

orders when their approval ratings decline, and when the ideology of the president and 

the median member of both houses grow. However, as a whole the Strategic model is 

not borne out by subsequent research.  

 The above studies do not find differences in the frequency of executive orders 

during unified and divided government. These scholars looked purely at the count of the 

policies and not their content or their subsequent effect. Fine and Warber (2012, p. 272) 

argue that this approach may be why there are null findings; further, they assert that  on 

the federal level executives tend to issue more “symbolic and routine executive orders 

during unified government and when Congress is ideologically” closer to the president. 

Executives are more likely to make major policy changes when the legislative and 

executive branches have different policy preferences. Therefore, I expect executive 

orders that are symbolic and less likely to bring substantial change to policy 

implementation during unified government. I also anticipate governors to issue 

executive orders that have major policy implications during divided government. Fine 

and Warber (2012) also stress that the ideological distance between the executive and 

legislature, as well as the seats held in the legislature by the executive’s party, play a 

vital role in explaining when presidents use executive orders. This suggests that 

executive orders may be utilized when the executive’s policy preference is further to one 

of the extremes than the legislature, and that governors utilize executive orders 

strategically to implement their policy goals devoid of legislative action. 
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 Consistent with this notion, Krause and Cohen (1997) suggest that executive 

orders function similar to vetoes for the purposes of bargaining, at least on the federal 

level of government. They argue that both of these political tools can be used as a 

“bargaining chip, used to persuade Congress to pass legislation sympathetic" to the 

president’s policy objectives (Krause and Cohen 1997, p. 474). With this negotiation 

strategy, the end game is then shifted to having mild to moderate change favoring the 

executive versus no change, which is likely preferable to the legislature. Referring back 

to Kousser and Phillips (2012), this shifts relations in favor of the executive because the 

effective end game is no longer the status quo – it is a policy that is closer to the 

executive’s desired policy outcome.  

The lack of support for the Strategic Model is somewhat moot in terms of 

understanding the use of executive orders in any one policy field. It suggests that 

executives do not immediately or overwhelmingly rely on executive orders to 

accomplish policy goals when confronting an adverse legislature. Yet, this may be the 

mode of choice in altering policy on key issues. Krousser and Philips (2012) argue that 

governors alter strategies to approaching legislatures based on the governor’s 

popularity as well as the popularity of their policy agenda. I assert that executive orders 

are an additional option for governors to adopt policies. They may seek this route when 

they are unpopular or when the policy is further to the one of the extremes than the 

state legislature. In both these instances, the governor is less likely to win significant 

support from legislators, so unilateral action offers greater rewards than pursuing policy 

objectives through the legislative arena.  
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 Executive orders are tools to circumvent the legislature, but they are also a 

source of political points. Pledging to or publicizing the use of executive orders allows 

executives to position take and credit claim (Mayhew 1974). Mayer (1999, p. 446) 

asserts that "Executive orders even enter public discourse from time to time, and 

presidents use them as a symbol of their intention to act decisively" in order to institute 

policies quickly and gain immediate popularity (Mayer 1999, 446). Presidential 

candidates promise to use executive orders to quickly fulfill campaign promises or 

reward groups that supported their election because "actions that lack broad impact can 

still be extraordinarily important to particular interest groups or constituencies" (Mayer 

1999, 446). This is also seen on the state-level. Therefore, I expect governors to utilize 

executive orders when they believe the potential voters are likely to support the 

executive order or to reward their groups that were supportive to their election 

campaign, such as their partisan base or particular interest groups. Governors are also 

likely to issue executive orders when similar policies are unlikely to pass in the 

legislative arena, particularly when a governor wins a mandate election, but faces an 

oppositional legislature. This allows governors to increase their popularity, which would 

also give them more political clout to pursue other policies. 

Gubernatorial Use of Executive Orders across the States 

 Little research exists on gubernatorial use of executive orders. The premier work 

done by Ferguson and Bowling (2008) describes the use of executive orders in 2004 

and 2005. It found that executive orders accomplished a range of purposes – with some 

orders satisfying administrative tasks, while others established policy. Their results 

showed that executive orders are frequently used in the American states, and though 
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they do not highlight this, it shows that there is considerable variation in the total 

number of executive orders issued annually. For instance, Georgia’s governor issued 

898 orders in these two years; whereas, Wyoming’s Governor Dave Freudenthal issued 

a total of seven executive orders over the same time period.  

Ferguson and Bowling (2008) provide a needed description of the purpose of 

executive orders across the states. Yet, there are several concerns that arise from 

drawing firm conclusions regarding state policymaking from this study alone. The limited 

timeframe under analysis raises concerns regarding why such variation is seen across 

the states. Is the phenomenon random for all years of their administration? Only 

analyzing two years presents a limited picture of the patterns that states exhibit. Was 

the use of executive orders a result of differing contexts and approaches to policy 

development across administrations, or is it a result of differences across the states? 

Given the differing powers granted to governors and the different political systems 

created by the constitution, it is reasonable to assume that the states inherently use 

executive orders for different purposes and at different rates. While these studies 

provide important insight, my dissertation addresses the missing components of 

Ferguson and Bowling and develops a framework to understand gubernatorial behavior. 

Governors themselves vary on many dimensions and approaches to running 

government. Part of this is due to personal style, and part is due to the state’s traditions 

or the powers given to the executive branch vis-à-vis the ability of governors to pursue 

their policy agenda with executive orders. Statement about managerial 

presidency/executive. Ferguson and Bowling (2008) find evidence that suggests the 

frequency at which governors use executive orders is similar across years. States also 
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differ in how they use executive orders. For instance, in recent years, Oklahoma 

governors used executive orders primarily to order flags to half-staff to honor various 

individuals or events (Oklahoma Secretary of State 2014). Governors in Arizona have 

been more proactive, issuing orders to establish commissions for regulation or to 

support their initiatives (Arizona Memory Project 2014). Neither state prohibits using 

executive orders for other purposes; both can make administrative changes. The source 

of authority for executive orders also varies across the states. Some states give the 

governor this power directly in the constitution, some do so through statutes, while the 

courts ruled in other states that executive orders are an implied power (Council of State 

Governments 2014). However, unlike the federal level, most states do not require 

statutory authorization to issue orders.  

Executive orders are unilateral tools that all governors can use to promote their 

agenda or to direct agencies on how to carry out executive functions (Mayer 1999). This 

allows governors to institute their desired policies immediately and without having to 

negotiate with political actors that have different priorities. It removes negotiations and 

makes the primary focus of the governor on implementation rather than policy 

development. Since voters hold executives responsible for policy outcomes, governors 

have motivation to institute policy unilaterally to circumvent opposition in the legislative 

arena (Krause and Cohen 1997). Governor can win political points by simply instituting 

their desired, or promised, policy agenda and ensuring that it is fully implemented. 

Executives must be strategic in how they approach the legislative arena, as well as 

administrative changes made in office, or risk suffering at the polls for perceived effects 

of policies. Yet, governors can quickly win support by making administrative changes 
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that align implementation of state programs with the governors’ platform, as well as 

signal overall policy stances (Partin 2001).  

Presidential scholars offer a framework to explain executive use of unilateral 

powers. Moe and Howell (1999) argue that due to the ambiguity of the Constitution in 

defining executive powers, presidents gain power by challenging the courts and 

Congress’s definition of executive power. Additionally, federal legislation occasionally, 

whether deliberate or not, leaves ambiguity in the legislation, which allows the executive 

branch to implement the resulting policy in the manner that they feel is best. State 

constitutions and legislation share this same ambiguity. Governors help to shape public 

policy by directing agencies and issuing directives to signal their policy preference while 

in office. In fact, the source of authority for executive orders in most states is either an 

implied power or derived from the constitution (CSG 2014), which allows governors 

even greater ability to influence policy implementation than the president. 

Use of executive orders can also serve as a symbol of new administrative goals. 

Mayer (1999, p. 446) notes that presidents use executive orders "as a symbol of their 

intention to act decisively" on an issue devoid of Congressional approval or action. This 

allows executives to pursue their interests regardless of the preferences of the 

legislature, which is particularly useful when the policy preferences differ. Due to the 

decline in straight ticket voting, many governors in recent years face divided 

government and opposition in the legislative arena. Mayer and P 

rice (2002) argue that presidents use executive orders on significant issues in 

order to direct agencies and signal to other political actors that their policy preferences 

differ from their predecessor. My evidence suggests that this is true for governors since 
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many of the governors under analysis issued protections for lesbian, gay, bisexual and 

transgender state employees within the first month of entering office.  

Presidential research initially suggested that use of executive orders can be 

explained primarily by the rise of the institutional presidency (King and Ragsdale 1988) 

or divided government (Deering and Maltzman 1999), but later research suggests that 

motivations to issue executive orders are more complex. One factor does not explain 

the strategy that executives take to managing the executive branch. Krause and Cohen 

(1997) argue that presidents use executive orders based on differing managerial styles, 

as well as popularity and legislative conditions. In addition, Fine and Warber (2012, p. 

272) argue that the intent of executive orders differs based on unified or divided 

government, and that presidents “attempt to bypass a hostile Congress to transform 

their major policy ideas.” This suggests a refined approach to the strategic model. I 

expect executives to issue more policy-oriented orders when they view their objectives 

as unlikely to pass in the legislature, so governors issue executive orders in response to 

the makeup of the legislature, as well as the degree of change that the executive wants 

to pursue while in office. 

I expect governors to both create new policies and to respond to other 

policymaking institutions – federal government, direct democracy, and the state 

legislature. When the federal government and state legislature is active, I expect 

governors to deploy executive orders more frequently in a reactionary manner – either 

to qualify legislation or to add direction to regulatory agencies. I argue that executive 

orders are a form of policymaking for governors. They strategically use executive orders 

to pursue their agenda. Previous work finds that divided government actually reduces 
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the number of executive orders issued. However, this is taking in aggregate approach to 

explaining executive orders. Throughout this dissertation I hope to explain how 

executives collectively use executive orders in the macro sense, within policy areas and 

for specific orders. By looking at all three policy levels, I am able to explain more 

successfully what governors aim to accomplish with their executive orders. 

I expect governors to use executive orders as a power play on the macro- and 

micro-levels. Over the course of a year, or in the macro-sense, weaker governors use 

executive orders to push through policies that they are less able to advance in the 

legislature or pressure agencies to implement as they want. On specific controversial 

executive orders, or I the micro-level, power is also important in influencing 

gubernatorial behavior. However, unlike on the aggregate analysis, it is stronger 

governors that use executive orders as power plays. Stronger governors can put forth 

executive orders that are high priority to their administration or are otherwise 

controversial and unlikely to pass through the legislature. In this instance, strong 

governors turn to executive orders because they are given so much institutional power 

that they can push their agenda without procedural concerns. Weak governors issue 

executive orders more to advance their interests, but they are not inherently 

controversial; whereas, stronger governors have more bargaining leverage on all policy, 

but may turn to executive orders when other avenues of policymaking seem unlikely to 

succeed.  

Unlike in the aggregate or explicit controversial executive order cases, 

gubernatorial use of executive orders within policy areas, or on the meso-level, is less of 

a power move. Governors use executive orders collectively within a policy area for 
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administrative purposes, start new initiatives and to complement their overall 

administration. Rather than the governor using executive orders for symbolic purposes 

to issue policy stances or as a calculated coping mechanism to circumvent oppositional 

legislatures, as weak governors do throughout the course of a year, I expect governors 

to strategically and purposefully use executive orders to establish a policy framework on 

the meso-level that shapes healthcare, emergency management and education. 

Executive orders should be more policy-oriented in order to shape the fields as they had 

proposed prior to entering office. It is at this level that executive orders are less about 

power and politics, but more about shaping the policy within their state. 

Executive-Legislative Relations 

Bernick (1979) surveyed state senators to understand how legislators view the 

formal and informal powers of the governor. Executive orders were not listed, but they 

would fall into the category of “Administrative Control” that the survey asked senators 

about, which was the formal power that the majority of senators identified as the most 

important. Senators from states with strong governors viewed formal powers as more 

vital to their strength than senators from states that have relatively weaker governors. 

Senators in states that had stronger governors saw the same governors use the formal 

powers to their advantage; whereas, this is not the case in states with weak governors. 

This suggests that governors deploy different strategies to approaching the legislature 

based on the tools given to them and the relative strength of their formal powers.  

The dynamics of governors and state legislatures are similar to the federal 

government, since one was modeled after the other and followed similar patterns of the 

executive branch gaining power throughout time. The strength of governors is partly 
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dependent on personal characteristics (Barth and Ferguson 2002), but also who they 

are facing in the legislature (Bowling and Ferguson 2001; Ferguson 2003; Kousser and 

Phillips 2012). Governors who have weaker powers may approach policy objectives 

with the mentality that the ability to persuade is power;2 whereas, governors who 

assume office that provide stronger powers to the executive are more likely to take a 

headstrong approach to confronting the legislature. Analogous to how presidents utilize 

unilateral powers differently based on confronting a unified government and divided 

government, I expect governors who enter office with relatively weaker institutional 

powers to adapt their policymaking powers to account for the fewer options available to 

them.  

Features of the legislature can make the governor relatively stronger or weaker. 

Kousser and Phillips (2012) argue that in some cases the governor has an advantage 

over the legislature to setting policy. This happens when legislators are citizens that are 

not professional politicians. Kousser and Philips find governors face harder negotiations 

when confronting professional legislatures because factors that characterize 

professional legislatures, such as more time in session and more attention to 

lawmaking, reduces the urgency for the legislature to quickly reach an agreement. 

Legislators in a professional legislature can draw out negotiations with fewer 

consequences than legislators serving in a citizen legislatures, which enables 

professional legislatures to develop policy outcomes that favor their interests. Citizen 

legislatures must make concessions to the governor in order to continue negotiations 

                                            
2 This is to borrow from Neustadt (1960), who define previous president’s ability to accomplish their policy 
objectives as highly dependent on their power to persuade legislators and legislatures to adopt policies in 
line with their policy agenda.  
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This luxury is not afforded to elected officials that are working in amateur legislatures. 

This suggests that there are times when governors will favor unilateral action over 

pursuing objectives in the legislative arena.  

 I will show in subsequent chapters that the aggregate number of executive 

orders issued varies based on characteristics that are specific to the governor and the 

states. It is also influenced by the political context wherein the governor is confronting, 

which includes divided government, presidents from oppositional political parties and 

institutional constraints. I will also show that executive orders on specific factors are 

driven by the political context in which governor face. Yet, this is not as pertinent when 

explaining policymaking through executive orders within general policy areas. My 

analysis bridges the gap in this chapter between the micro and macro explanations of 

policy adoption and aggregate use of executive orders by focusing on two policy areas. 

Governors typically enter the legislative arena disadvantaged when it comes to 

policymaking. Kousser and Phillips (2012) distinguish between two types of legislation: 

1) the budget; and 2) other policy. They argue that the governor is stronger in the 

legislative arena when working on the budget than when pursuing other policy. A budget 

must be passed and the cost of longer negations is more for legislators than it is for the 

governor, so legislators must work with the governor to develop legislation that is 

acceptable to both political actors. However, the condition does not exist when the 

governor pursues other policies. If legislators chose to not participate or they do not 

support the policy, they do not have to negotiate with the governor or pass any version 

of the bill. They argue that governors must use bargaining chips, such as small favors, 

the honeymoon period of the administration, and popularity, to push their policies 
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through the legislature, particularly when the legislature is resistant to passing 

legislation or unmotivated to address the issue.  

Previous research suggests that governors’ success in the legislative arena is 

highly dependent on the political context that the executive inherits (Ferguson 2003; 

Kousser and Phillips 2012). I argue that governors use executive orders strategically 

when the policy is more extreme than the ideology of the state government and unlikely 

to pass in the legislature.3 I argue that the governor will attempt to change policy within 

the legislature in this situation because it is easier to get the legislature to agree to the 

conditions and the negotiation required between the executive and legislature is less 

tenable. The governor may pursue either unilateral action or working in the legislative 

arena in this case, likely with the governor attempting in the legislature first. I argue that 

only when the policy is ideologically closer to the legislature, or in the middle of the 

executive and legislative branches, is the governor unlikely to issue an executive order, 

and to pursue policy in the legislative arena. Therefore, I expect governors to pursue 

legislation when the policy is consistent with the ideological preference of the 

legislature. 

Also problematic for governors in the legislative arena is that legislators “are 

likely to respond to the objections of in-state constituencies because they must face 

them at the ballot box” when running for reelection (Karch 2010, p. 152). The governor 

and legislators confront different constituencies, so mobilization against legislation can 

make it harder for it to pass. Winston (2002) found that more controversial aspects of 

welfare reform were removed when constituents voiced opposition to them. This is an 

                                            
3 By extreme, I mean further to the right or left of the legislature in ideology. 
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additional reason why I expect governors to issue executive orders on more extreme 

policies – the governor does not have to compromise in order to fulfill policy objectives. 

Levels of Analysis 

I focus on gubernatorial use of executive orders to understand when and why 

governors issue executive orders. I conduct analysis on three different levels. First, I 

look at the macro-level, which considers factors that drive the aggregate counts of 

executive orders issued in a given state/administration/year. Second, I consider the 

meso-level, which analyzes the functions of executive orders within three particular 

policy areas. This allows analysis to explore collective goals of executive orders and 

their effects on public policy. Third, I assess the micro-level, which looks specifically at 

what leads governors to issue specific controversial executive orders. Current research 

on the state level focuses on the aggregate count of executive orders issued (Ferguson 

and Shor 2014). Looking at these three tiers allows the analysis to look at the big 

picture to understand the quantity, quality and strategy behind gubernatorial use of 

executive orders. 

As the study of macro-partisanship and partisan identity shows, looks can be 

deceiving. Aggregate patterns do not necessarily explain individual behavior. For this 

reason, I look for differing trends on multiple ways of analyzing executive orders. The 

“Miracle of Aggregation” phenomenon potentially can lead to misleading conclusions 

about gubernatorial use of executive orders, but it is important to analyze executive 

orders across time and administrations to understand what leads to greater use of 

executive orders throughout time and administrations. I argue that power plays an 

important role primarily on the macro- and micro-levels of analysis. In other words, I 
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expect weaker governors to issue more executive orders within a given year and 

administration strategically as a method of coping for the fewer powers granted to them 

from the constitution and statutes.  

On the meso-level, power is still important, but less so than analysis at other 

levels of government because governors issue executive orders to influence the entire 

policy area to shape the policy more so than as a power play. I expect governors to 

issue executive orders to maintain programs that already have support, either as 

indicated during polling on the campaign trail or by approval of existing programs. 

Executive orders within a policy area create or maintain current policies should be less 

political because collectively, these orders are intended to maintain and refine the 

current policy framework in place. Therefore, most executive orders are functional in 

that they serve an administrative role or create new policy, but as a whole, they are not 

inherently counter to the state legislature or controversial.  

I expect power to once again come into play on the micro-level to explain why 

governors push through specific executive orders. I think governors will particularly turn 

to this tactic on policy areas that of primary concern to the governor or are controversial 

and unlikely to pass in the state legislature. However, I also expect partisanship of the 

governor and legislature playing a much larger role. I run a survival analysis to estimate 

the likelihood of governors issuing executive orders to add employment protections, and 

a subsequent analysis to explore executive order usage with adoption of similar 

legislation. 

Presidency scholars acknowledge the flaw in looking at solely annual counts and 

have taken to studying the significance, as well as purpose, of executive orders issued 
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by presidents. I approach the study of gubernatorial use of executive orders by 

analyzing more than just the aggregate use of executive orders. Since analyzing all 

executive orders individually is not feasible, I take a three-level approach to assess 

when and why governors issue executive orders, in addition to the influence these 

executive orders have on the framework of public policy. This allows me to consider 

gubernatorial behavior from multiple perspectives and it allows me to triangulate my 

findings because all three approaches explain part of the story of gubernatorial 

behavior. Additionally, this multilevel approach avoids ecological fallacies and false 

characterizations of gubernatorial behavior that can occur by only considering the 

aggregate use of executive orders.  
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CHAPTER 3 
DATA COLLECTION AND SUMMARY 

Summary 

 This chapter provides an overview of the data used throughout the dissertation. 

Each chapter uses different portions of the dataset, but the sources and collection 

methods are the same for every chapter. I collected data from 1980-2014 for all years 

when the data were available by the state website or archives. Chapter 3 starts by 

overviewing collection methods, the data collected, and then discusses what prima facie 

patterns that exist across regions. I also provide a discussion of the key variable that 

measures power. This factor reconstructs Beyle’s (2007) measure of power using his 

most latest coding scheme provided in 2007. I create an annual estimate of power for all 

years under analysis. These descriptive overviews of executive orders available and 

how power changes throughout the time under analysis provides a basis to help guide 

later analysis throughout the dissertation. 

Introduction 

 Context matters. Though Ferguson and Bowling (2008) on gubernatorial use of 

executive orders provide a thorough description of the function of executive orders, no 

literature explains motivations for gubernatorial use of executive orders. Literature 

explaining gubernatorial and presidential use of any unilateral powers highlights that the 

conditions under which the executive faces are key to explaining the strategy that they 

chose. Overall, I argue that the institutional powers given to governors differentiate the 

approach that governors pursue when issuing executive orders, but the partisan 

makeup of the executive and legislative branches are also important to understanding 

why governors elect certain strategies. For instance, if Democratic governors only face 
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unified government, then analysis would suggest that Democrats are prone to using 

executive orders systematically different than Republicans or Independents, when the 

findings may merely be an artifact of strategies used during unified government. Similar 

concerns could exist for governors who are members of the opposing party of the 

governor.  

This chapter provides a descriptive overview of the context that governors face 

while in office throughout the time period under analysis. I provide an overview of the 

dependent variable that I use throughout this dissertation. I discuss the data collection, 

as well as the patterns by state and region in order to establish a better understanding 

of the dependent variable. Subsequent chapters utilize this understanding of patterns of 

partisanship in office and any anomalies in the dependent variable to justify the analysis 

methods selected. Though Democratic governors were more abundant in earlier years 

and tended to face unified government considerably more than their Republican 

counterparts, by 1995 both of these advantages faded. Additionally, I identify three 

outliers (Florida, Georgia and Kentucky) in terms of how states and governors use 

executive orders.  

Partisanship of Governors 

 State political parties craft their own platform, but state party platforms share 

fundamental principles that the national platform espouses. Additionally, political parties 

share many of the same benefits across the states, due to guidance and funding from 

national parties. Therefore, Democrats and Republicans may approach unilateral 

powers differently based on advice and official stances of national party members, 

regardless of the conditions in the legislature or the party in government at the federal 
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level. Figure 3-2 shows that the United States experienced a competitive two-party 

system across the states from 1980 to 2014. Third party candidates occasionally won 

office, but at no point were more than two Independent governors in office at the same 

time, so the norm for almost all states across the entire time period was for a governor 

in office that was either Democrat or Republican. 

 Partisans from both main political parties served in office throughout the entire 

time period. Democrats had the most governors in office at one time in 1984 with control 

of the legislature in 35 states. The greatest control Republicans held was in 2001 with 

34 Republican governors in office. Throughout 1980 to the early-1990s, Democrats 

were the most common governors in office. However, along with the Republican 

Revolution in Congress, Republican governors swept into office in the mid-1990s and 

remained prevalent for the next decade.  

Governors from both political parties faced divided and unified government 

throughout the time period under analysis. There should be minimal concerns regarding 

the number of observations of Democratic and Republican governors throughout the 

time period. However, many states are red or blue and are prone to elected particular 

types of governors over others, so analysis still must account for state.  

Divided Government 

As discussed in the previous chapter, the literature suggests that divided 

government versus unified government matters in terms of explaining gubernatorial use 

of executive order usage. Deering and Maltzman (1999) suggest that executives will 

use executive orders to further pursue their policy objectives. However, subsequent 

studies find that governors do not use more executive orders during divided 
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government. Presidents are more likely to make major policy changes through 

executive orders during divided government, even if the aggregate use of executive 

orders is lower during divided government. This provides some support of the strategic 

model, but also suggests that any analysis of executive orders should also consider the 

purposes in conjunction with the overall use. 

Continuing along the same line of literature that argues that partisanship helps to 

explain gubernatorial use of executive orders, the makeup of the legislature and 

executive branch influence gubernatorial behavior. Governors’ overall strategy changes 

to conform to the fact that there are fewer receptive members within the legislature, so 

their policy objectives seek to pursue objectives that are more achievable before the 

next election.  

 Divided government is common throughout the time period under analysis. 

Republican governors frequently faced divided government prior to 1995. At its peak in 

1992, 17 of the 20 Republican governors confronted divided government. Democratic 

governors fared better in the 1980s by mostly working with unified government, but their 

advantage faded throughout the next two decades. Evidence of partisan sorting, as well 

as party switching in the South, is seen starting in the 2000s.Unified government is 

increasingly common for governors from both parties.  

Data Collection 

 The executive orders used to create this dataset come from a plethora of sources 

on state government. Since only limited analyses of gubernatorial use of executive 

orders were previously undertaken and prior research on governors largely ignores 

personal factors in explaining behavior, I collect and code much of the data. The 
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dependent variable from information provided online by each state’s government 

website, registrar, legislature, online archive or a combination of the aforementioned 

sources. Controls come from either coding information available online or from Klarner 

(2012). 

Throughout analysis, three types of independent variables exist for analysis of 

governors: 1) institutional power; 2) factors specific to the governor; and 3) controls 

regarding political conditions that the governor confronts. Institutional power is a 

composite measure of formal power that was adjusted by Beyle (2007) created by 

considering six dimensions of power. It codes elements of ranging from 0 to 5, with the 

strongest governors having higher institutional power values. The six dimension are: 1) 

the number of separately elected executive positions; 2) tenure potential; 3) ability to 

appoint high level executive positions; 4) veto power; 5) budgetary power; and 6) the 

degree to which the governor’s political party holds control of the legislature. The 

strongest governors can run repeatedly without constraint, are solely responsible for 

appointing executives, as well as have the ability to influence the legislature through 

veto powers on all bills that require supermajorities to overturn and by having more 

members of their same party holding office within the legislature. While this variable was 

originally constructed in 1965, Beyle adjusted the coding scheme throughout the 

decades and measures were not constructed every year. I recreated the variable 

throughout the time period and cross-referenced my coding with Beyle’s coding for the 

years that the measures are available.1  

                                            
1 See the appendix for in-depth discussion of the coding scales. 
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For the factors specific to the governor, much of the data needed for analysis 

was collected and coded by accessing state websites and the National Governors 

Association (NGA). I obtained personal elements about each governor, such as gender, 

age and experience, from the NGA through their database that details governors’ 

biography and personal history. Public transparency laws across the states encouraged 

states to retain public records and the advancement of technology made it easier for 

governments to provide information to citizens via the internet. As a result, many states, 

through state websites, agencies or state archives, provide links to archival information 

or digital copies of executive orders so that people can readily view orders issued by 

governors in recent years. Supplemental data on direct democracy usage, legislative 

activity and partisanship came from the National Conference of State Legislatures 

(NCSL) and the CSG’s Book of States, respectively. Lastly, Klarner (2012) provides 

political conditions, such as partisanship and divided government. 

I collected the total executive orders issued from each state. In order to do so, I 

searched several websites from each state in order to collect the data. For all states, I 

searched the state website, governor’s website, and the state archives for executive 

orders issued from 1980 to 2014. However, many states do not provide executive 

orders for the entire time period. I contacted stat departments for additional records 

when the states did not provide all years going back until 1980. The resulting dataset 

created is highly extensive time-series cross-sectional analysis that structures data in a 

state/administration/year format. Table A-1 provides a matrix that summarizes the data 

collected from each state. It shows that almost all states have at least 10 years of data 

included in the dataset. The states vary by what years they include, but any missing 
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years for a state are assumed to be missing completely at random, i.e., there is no 

systematic reason a state would not provide orders for a given year other than lack of 

information or resource limitations. Most of the states do not have any gaps throughout 

the time period that was obtained. However, Maryland, New York and North Dakota are 

missing some observations. Table A-1 summarizes the number of observations 

collected in each year and by state. Over half (26) of the states have observations 

throughout the entire time period. The total executive orders issued for the past 10 

years are included for 48 states, and the total executive orders from 33 states are 

available for the past 20 years. I collected executive orders for 1,232 observations out of 

the possible 1,750 for all 50 states from 1980 to 2014.  

Coding Executive Orders 

The outcome of interest varies by chapter. However, they all relate to 

gubernatorial use of executive orders. Analysis of the macro-level analyzes the total 

number of executive orders issued in a given state/administration/year. The count of 

executive orders issued is recorded for each year that is available. However, I adjust 

this value to avoid introducing measurement error, or additional random noise, into the 

dependent variable. Governors commonly have to make amendments to executive 

orders to correct for technical problems or to revise sections of the order. In order to 

avoid overinflating the total executive orders issued in a given year, I do not count 

amendments issued in the same year as additional executive orders. These orders 

served the same purpose, so including them would introduce error by inflating the 

number of executive orders issued. However, I included executive orders that rescind a 

previous order or amend orders from previous years because they are establishing a 

new policy in that year.  
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Executive Order Availability 

 I searched for executive orders online for all 50 states for the entire 1980 to 2014 

time period under review. This information is not available for many states throughout 

the entire time period. In some instances, I was unable to obtain executive orders even 

after contacting state resources through online inquiry, or the aide of archivists, 

historical groups and government agency officials. In other instances the data could 

only be obtained through archival work. Additionally, in a few states prior to 2000, the 

records were poorly maintained and no longer existed. For budgetary and time 

constraints, analysis focuses on data that is available through the state government 

websites, archives or historical groups. I contacted the source, or sources, that provided 

executive orders for a particular state in all instances that executive orders could not be 

obtained for the entire time period under analysis. In some cases, executive orders for 

several additional years were available, and in a few states, the source could only 

provide the count of executive orders for earlier years. 

 This approach to data collection yielded an elaborate data set that spans 35 

years. Unfortunately, the dataset is unbalanced. However, I collected the actual 

executive orders for 41 states for the past 8 years (2007 to 2014), which allowed for the 

analysis in Chapter 5 that analyzes the purposes of executive orders within policy 

areas. Table 3-1 shows the data collected for all states for all years. All states provide 

executive orders for the current administration;2 however, the number of years back that 

states provide executive orders varies by state. Most commonly states provide 

                                            
2 Kentucky provides executive orders from most recent two administrations, but errors occur in the 
website before most of the orders can be downloaded in any given year.  
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executive orders online for the entire time period – though only four states provide all 

executive orders issued by governors throughout the 1900s.  

 Recent pushes for transparency and e-government in the past two decades are 

apparent when analyzing the accessibility of executive orders. Executive orders are 

available online for all current administrations. Further, executive orders are available 

going back until 2005 for 47 states, with another state (Nevada) provides the count of 

executive orders issued in those particular years. 30 states provide executive orders 

going back until at least 1995, with an additional 7 states providing the count of 

executive orders issued in a year. Though transparency concerns are not a new 

phenomenon, with pushes in 1980s and 1990s, the rise of e-government led to much 

greater access and some states retroactively posting their executive orders to 

encourage citizen engagement with government. State archives and historical 

organizations also post executive orders as part of their collections of past governors’ 

papers.3 The dataset has 22 states with complete timespans, and an additional 5 states 

with the counts for all of the later years available.  

Measuring Power 

 A large benefit to studying the states is that there is institutional variation within 

the dataset. The states differ from one another. Additionally, some states altered their 

term limits, appointment powers and other powers over the three decades included in 

analysis This analysis spans from 1975 to 2014. Over this time period states changed 

powers given to their executives, with some making governors relatively stronger, while 

                                            
3 These administration papers include a number of artifacts, such as State of the State Addresses, 
executive orders, proclamations and any personal records that governors used while in office and donate 
once their administration ends. 
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others made governors weaker. Overall, governors became stronger throughout time. 

Using the most current coding scheme created by Thad Beyle for 2007, I created 

annual estimates of institutional power for each state from 1975-2014.4 This is a six 

point composite scale that measures the total statewide elected positions, tenure 

potential of governors, appointment powers, budgetary power, veto power and the level 

of control that the governor’s party holds in the state legislature.  

These six elements capture several dimensions of institutional power. Lieutenant 

governors and vice presidents serve similar roles in government. However, unlike vice 

presidents, lieutenant governors do not always run on the ticket with governors. The 

governor and lieutenant governor may even be members of different political parties. 

Also, most states allow citizens to elect other high ranking executive positions. Some 

states also reduce appoint power by requiring governors to share appointment power 

with the legislature, or by fully granting appointing appointment power to the legislature 

or other organizations. Additionally, the ability to set the budget influences gubernatorial 

power over agencies. These powers combine to enable or limit governors’ ability to 

pressure state agencies. The legislature is an important component of gubernatorial 

power. The veto power explains how much opposition legislators need to overcome 

gubernatorial opposition. Additionally, partisan control indicates how much same party 

support governors have in the legislature. These two elements combine to indicate how 

strong the governor is in comparison to the legislature. 

                                            
4 This coding scheme was adjusted several times since it was first conceived and prior estimates were 
not recreated once the coding was adjusted. I recreated the measure, but unlike Beyle, I make all 
components of the measure continuous in an effort to get the most precise estimation of institutional 
power. I used the Council of State Governments’ Book of States to code the data and cross-referenced 
measures against the available estimates provided by Beyle (r > 0.9 for all measures). 
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I start by considering the overall patterns of power across time and states. Figure 

3-1 shows that overall the average state power did not change drastically throughout 

the years under analysis. In fact, states changed in the early 1980s and 1990s to adjust 

some procedural adjustments to executive power. Rarely were there drastic changes to 

executive power; rather, these changes were procedural changes slowly adjusted the 

power of governors within their own states. 

 Table 3-1 shows the level of power that existed within states and between states 

throughout time. Unlike some of the data on executive orders, the dataset includes all 

years under analysis. All 50 states are available for the 34 years of analysis, which 

accounts for 1,700 observations. Most of the variation exists between states, but 

roughly a quarter of the variation in power exists within the states themselves, so states 

have changed modestly throughout the past three decades. 

 I provide descriptive summaries of institutional power throughout the years under 

analysis state by state. Table 3-2 provides the summary statics throughout the time 

under analysis. Most states do not change drastically throughout the time period; 

however, the average standard deviation is 0.47. Additionally, the lowest value of power 

is 2.0 and the maximum is 4.80. Table 3-3 compares the institutional provisions in 1980, 

1990, 2000 and 2010. While some of the states decreased the powers granted to 

governors, most of the governors gained power through longer tenures or fewer 

executive positions elected into office. Overall, governors held the most power in the 

1990s, with a sharp increase from 1980 to 1990. Power declined modestly from 1990 to 

2000, but remained fairly stable for the next decade. 
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Use of Executive Orders by Region 

 The remainder of the chapter overviews the data available for each state 

regarding executive orders issued from 1980 to 2014 and patterns found across the 

states. I discuss these states by United States Census regions for organizational 

purposes. Though I discuss broad patterns found within regions and sub-regions, this is 

primarily for exploratory purposes. Overall use of executive orders and the purposes are 

similar along some neighboring states, but not necessarily all neighboring states or 

states within the same region. These states share similar traditions in terms of historical 

experiences, shared political pressures and broad political cultures (Elazar 1972; 1984), 

but there is considerable differences in political cultures within government and among 

citizens (Lieske 2010).  

 Northern states have considerable variation in regards to how frequently 

governors issue executive orders. Figure 3-4 and Figure 3-5 display the total use of 

executive orders from 1980 to 2014 for states in the Northeast: New England and 

Northeast: Middle Atlantic. A couple of states in the north issued between 40 and 60 

orders across the time period, but most governors issued fewer than 20 in any given 

year. Executive orders were less frequent in the New England area, but fewer states 

had complete datasets in the North, so conclusions about the 1980s cannot be formed.  

 There is less variance in terms of how often governors issued executive orders in 

the Midwest. Figure 3-6 and Figure 3-7 show executive order usage in the East North 

Central and West North Central states, respectively. These states typically issued 

between 10 and 40 executive orders throughout the time under analysis. Additionally, a 

larger portion of the states in the Midwest made data available going through the 1980s. 
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After initial review, no general trend regarding use of executive orders can be found. 

The count varies by year. Additionally, many of the executive orders are in response to 

the current environmental conditions that the state faces. Governors use executive 

orders in large part based on emergencies or other conditions specific to that year. 

 Southern states use executive orders differently than other regions. The south 

includes: Southern Atlantic (Figure 3-8), East South Central (Figure 3-9) and West 

South Central (Figure 3-10). These states exhibit the most variation and include a large 

proportion of states in the United States. Florida, Georgia and Kentucky deviate from 

other southern states, as well as all other states in the United States. These states 

frequently issue hundreds of executive orders in a given year and thousands within an 

administration. Florida averages between 300s and 400s throughout 1980 to present 

time. Georgia consistently issued over 400 executive orders in a given year since the 

2000s (when data first became accessible). Kentucky is the largest outlier. Kentucky 

issued 1,000s of executive orders in a given year. Part of the reason for these 

anomalies is that all three states issue executive orders to hire personnel within state 

government, as well as appoint other officials to office. Kentucky also uses executive 

orders for other purposes, such as issuing pardons and removing individuals from 

office. Looking beyond these three outliers, southern states still frequently use executive 

orders more than the Northern states and more than most Midwestern states.  

 I now turn to patterns of gubernatorial use of executive orders for Western states. 

These states are most like southern states, but considerable variation also exist across 

these states. The executive order use for West: Mountain is shown in Figure 3-11 and 

Figure 3-12 displays usage in West: Pacific. Both the Southern and Western states tend 
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to issue executive orders more than the Northern and Midwest states. There are no 

comparable outliers found in the West that revival Florida, Georgia and Kentucky, but 

many of the states use executive orders frequently in any given year. Many of these 

executive orders respond to emergencies, such as, fires and other disasters, but many 

governors issue executive orders to establish policies.  

Discussion 

 While no concrete conclusions can be drawn from the raw data analyzing the 

aggregate use of executive orders, it is clear that overall certain regions turn to 

executive orders more. It appears that states with longer histories as American states 

tend to use executive orders less frequently. There considerable variation throughout 

time in terms of who holds the executive branch and whether or not divided government 

is in place that is not controlled for when reviewing the raw counts. Subsequent 

chapters take partisan control into consideration within analysis. However, review of the 

partisan control of the executive branch and the total governors facing divided 

government suggests that there are an adequate number of governors from both parties 

that face divided and unified government throughout the time period.  

 Power looks relatively constant throughout the time period under analysis when 

analyzing the average power granted to governors across all 50 states. I estimated 

annual estimates of power along Beyle’s six point measure. There is modest variation 

over time when considering the average of all states. However, power changes within 

and across states throughout the whole time period under analysis. As Table 3-1 

shows, there is variation across the dataset within and across the states. More variation 

is seen across states, but governors within the same state vary modestly across time. 
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Gubernatorial power strengthened towards the end of the 20th century, but term limits 

and minor procedural changes in the early 1990s reduced some of this power. Overall, 

the measures of the state power changed to a modest existent. The range itself varied 

more within states, but still very few states experienced large sweeping changes to 

institutional power over the three decades under analysis. Additionally, the partisan 

component of institutional power causes power to change each year; yet, partisanship 

plays less of a role of power variability when the party in government remains fairly 

stable. 

Using Elazar’s (1984) coding scheme, suggests that traditionalistic states use 

executive orders most frequently, but even this is not consistently supported. On 

average, states in the North and Midwest use executive orders less frequently than the 

South and West. However, once analysis removes the three main outliers, none of 

these patterns are large enough to warrant overall controls by region.  
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Figure 3-1. Partisanship of governors in office, 1980-2014. 
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Figure 3-2. Percentage of governors facing divided government by partisanship from 
1980-2014. 
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Figure 3-3. Average of state indicators of power from 1980-2014. 
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Table 3-1. Summary of power within across states from 1975 to 2013.  

Variable   Mean Std. Dev.  Min Max Obs.   

Power Overall 3.57 0.49 1.93 4.83 Total = 1,950 

 Between  0.40 2.72 4.23 States = 50 

 Within  0.29 2.61 4.59 Years = 39 
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Table 3-2. Summary of power by state from 1975 to 2013. 

State Obs. Mean Median 
Std. 
Dev. 

Max Min 

Alaska 39 3.89 3.89 0.23 3.50 4.28 

Alabama 39 3.09 3.03 0.51 2.42 4.03 

Arkansas 39 3.40 3.36 0.43 2.86 4.06 

Arizona 39 3.49 3.53 0.30 2.89 4.13 

California 39 3.48 3.39 0.47 3.00 4.50 

Colorado 39 3.71 3.75 0.30 3.17 4.30 

Connecticut 39 4.04 3.92 0.39 3.42 4.70 

Delaware 39 3.63 3.56 0.26 3.33 4.40 

Florida 39 3.63 3.64 0.30 3.03 4.17 

Georgia 39 3.32 3.07 0.38 2.86 4.07 

Hawaii 39 4.10 4.17 0.32 3.50 4.50 

Iowa 39 3.88 3.83 0.26 3.47 4.60 

Idaho 39 3.50 3.47 0.12 3.17 3.70 

Illinois 39 3.94 3.92 0.18 3.47 4.50 

Indiana 39 3.24 3.25 0.25 2.75 3.63 

Kansas 39 3.62 3.61 0.27 3.17 4.10 

Kentucky 39 3.57 3.56 0.19 3.06 3.90 

Louisiana 39 3.38 3.33 0.37 2.94 4.13 

Massachusetts 39 4.04 4.22 0.53 3.08 4.83 

Maryland 39 4.23 4.28 0.17 3.78 4.40 

Maine 39 3.43 3.47 0.30 2.97 3.89 

Michigan 39 3.82 3.75 0.14 3.58 4.08 

Minnesota 39 4.02 3.92 0.36 3.50 4.67 

Missouri 39 3.48 3.50 0.22 3.14 4.00 

Mississippi 39 3.03 3.00 0.26 2.58 3.69 

Montana 39 3.52 3.53 0.17 3.23 3.86 

North Carolina 39 2.72 2.83 0.28 2.22 3.20 

North Dakota 39 3.88 3.89 0.13 3.61 4.28 

Nebraska 39 4.13 4.14 0.13 3.83 4.37 

New Hampshire 39 3.13 3.14 0.25 2.72 3.56 

New Jersey 39 4.10 4.08 0.19 3.75 4.42 

New Mexico 39 3.51 3.53 0.15 3.25 3.78 

Nevada 39 3.05 2.97 0.21 2.78 3.53 

New York 39 4.17 4.22 0.12 3.92 4.33 

Ohio 39 3.85 3.92 0.18 3.42 4.08 

Oklahoma 39 3.15 3.06 0.42 2.63 4.03 

Oregon 39 3.39 3.33 0.26 3.08 4.03 

Pennsylvania 39 3.97 4.00 0.16 3.67 4.22 

Rhode Island 39 3.89 3.89 0.23 3.50 4.28 
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Table 3-2. Continued. 

State Obs. Mean Median 
Std. 
Dev. 

Max Min 

South Carolina 39 2.72 2.81 0.38 1.93 3.39 

South Dakota 39 3.75 3.80 0.29 3.22 4.20 

Tennessee 39 3.90 3.94 0.23 3.58 4.28 

Texas 39 2.94 2.97 0.36 2.00 3.33 

Utah 39 3.98 4.00 0.21 3.58 4.33 

Virginia 39 3.35 3.33 0.25 3.06 3.92 

Vermont 39 2.84 2.78 0.32 2.31 3.37 

Washington 39 3.39 3.33 0.24 2.89 3.75 

Wisconsin 39 3.63 3.56 0.20 3.39 4.14 

West Virginia 39 3.90 4.00 0.28 3.17 4.30 

Wyoming 39 3.57 3.64 0.28 3.08 4.13 

Total 1,950 3.57 3.58 0.49 1.93 4.83 
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Table 3-3. Summary of power by state in 1980, 
1990, 2000 and 2010. 

State 1980 1990 2000 2010 

Alaska 4.06 4.28 3.75 4.03 

Alabama 3.53 2.75 3.14 2.69 

Arkansas 3.58 4.03 2.86 3.36 

Arizona 3.53 3.39 3.61 3.56 

California 3.92 3.47 3.42 3.03 

Colorado 3.92 3.83 3.75 3.75 

Connecticut 4.42 4.42 3.67 3.72 

Delaware 3.83 3.67 3.42 3.67 

Florida 3.89 3.44 3.47 3.64 

Georgia 3.56 3.44 3.04 3.03 

Hawaii 4.40 4.44 4.19 3.50 

Iowa 4.33 3.92 3.58 4.00 

Idaho 3.39 3.64 3.50 3.39 

Illinois 3.92 4.00 3.81 3.92 

Indiana 3.53 3.19 2.92 3.19 

Kansas 3.58 4.00 3.67 3.17 

Kentucky 3.67 3.67 3.56 3.50 

Louisiana 2.94 3.58 2.97 3.06 

Massachusetts 4.39 4.83 3.56 4.22 

Maryland 4.33 4.28 4.28 4.19 

Maine 3.64 3.50 3.11 3.69 

Michigan 3.75 3.92 3.75 3.75 

Minnesota 4.14 4.33 3.50 3.86 

Missouri 3.75 3.50 3.56 3.22 

Mississippi 2.69 3.64 3.08 3.00 

Montana 3.44 3.78 3.58 3.36 

North Carolina 2.83 2.58 3.03 2.92 

North Dakota 3.75 4.03 3.89 3.89 

Nebraska 4.14 4.23 4.00 4.17 

New Hampshire 3.31 3.53 2.89 3.14 

New Jersey 4.42 4.42 4.08 3.75 

New Mexico 3.50 3.28 3.31 3.78 

Nevada 2.78 3.28 2.97 2.81 

New York 4.25 4.23 3.92 4.25 

Ohio 3.75 3.83 3.94 3.64 

Oklahoma 3.44 2.97 2.63 2.72 

Oregon 3.14 3.83 3.17 3.47 

Pennsylvania 4.00 4.20 4.00 3.83 

Rhode Island 3.39 2.65 2.69 2.67 
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Table 3-3. Summary of power by state in 1980, 
1990, 2000 and 2010. 

State 1980 1990 2000 2010 

South Carolina 2.44 2.81 2.92 3.17 

South Dakota 4.00 3.97 3.86 3.22 

Tennessee 3.94 4.28 3.58 3.61 

Texas 2.08 2.67 2.97 3.28 

Utah 3.75 4.19 3.88 4.00 

Virginia 3.06 3.92 3.47 3.33 

Vermont 3.22 3.06 2.83 2.36 

Washington 3.14 3.75 3.33 3.67 

Wisconsin 3.39 3.72 3.56 3.72 

West Virginia 3.92 4.02 3.70 4.08 

Wyoming 3.69 3.61 3.58 3.17 

Total 3.63 3.72 3.46 3.48 
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Figure 3-4. Northeast: New England data summary. A) Connecticut, B) Maine, C) 
Massachusetts, D) New Hampshire, E) Rhode Island, F) Vermont. 
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Figure 3-5. Northeast: Middle Atlantic data summary. A) New Jersey, B) New York, 
Pennsylvania. 
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Figure 3-6. Midwest: East North Central data summary. A) Indiana, B) Illinois, C) 
Michigan, D) Ohio, E) Wisconsin. 
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Figure 3-7. Midwest: West North Central data summary. A) Iowa, B) Kansas, C) 
Minnesota, D) Missouri, E) Nebraska, F) North Dakota, G) South Dakota. 
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Figure 3-8. South: South Atlantic data summary. A) Delaware, B) Florida, C) Georgia, 
D) Maryland, E) North Carolina, F) South Carolina, G) Virginia, H) West Virginia. 
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Figure 3-9. South: East South Central data summary. A) Alabama, B) Mississippi, C) 
Tennessee. 
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Figure 3-10. South: West South Central data summary. A) Arkansas, B) Louisiana, C) 
Oklahoma, D) Texas. 
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Figure 3-11. West: Mountain data summary. A) Arizona, B) Colorado, C) Idaho, D) 
Montana, E) Nevada, F) New Mexico, G) Utah, H) Wyoming. 
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Figure 3-12. West: Pacific data summary. A) Alaska, B) California, C) Hawaii, D) 
Oregon, E) Washington
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CHAPTER 4 
AGGREGATE USE OF EXECUTIVE ORDERS 

Summary 

 
 Chapter 4 analyzes the determinants of aggregate use of executive orders. I 

analyze the macro-level use of executive orders by governors from 1980 to 2013. I first 

assess where the variation is across the states. I find that most of the variation is seen 

across states, but considerable variation is seen within administrations. In other words, 

different traditions across the states cannot fully explain gubernatorial use of executive 

orders, nor can a purely politician-centered argument. Differences across the years and 

states are partly due to the individual governor, as well as the state itself. I find that 

once analysis controls for relevant factors, such as legislative activity, years in office 

served by the governor and the makeup of the legislature, executive orders are more 

common for weaker governors, governors with prior experience in the state legislature 

and when governors have more same partisans in office. Additionally, time in office is 

found significant, consistent with the presidential literature, governors issue executive 

orders most at the start of their tenure. This generally continues throughout their time in 

office, but as their time in office winds down, governors are more likely to issue 

executive orders once more. This indicates that governors respond to their political 

context and the makeup of the legislature, but factors specific to the governor 

themselves also explain use of executive orders. 

Modern Concerns of State Government 

All executives on the state and federal level can issue executive orders to 

accomplish a multitude of functions. Though the constitutionality of some of the orders 
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are is in question, President Obama issued executive orders to establish policies that 

Congress is not responding to or will not act to change. For example, he used executive 

orders to expand protections to lesbian, gay, bisexual and transgender employees, as 

well as halt deportations. All governors also have the ability to issue executive orders, 

but the legal source of authority, and the purposes for which orders can be used, vary 

across the states (Council of State Governments 2014). Some governors have the 

power to issue executive orders to respond to emergencies, implement federal statutes 

and handle administrative protocol, as well as other agency tasks; whereas, in other 

states, governors can only use executive orders pursuant to state statutes or to respond 

to administrative tasks. Still, in all scenarios there is leeway for governors to use 

executive orders for policymaking. 

Understanding gubernatorial patterns of issuing executive orders helps to explain 

executive power and executive-legislative relations on the state-level. Looking at 

aggregate use of executive orders helps to understand broad patterns. Figure 4-1 

shows that over the past 10 years, executive orders were used fairly frequently across 

all of the states. The total orders issued falls between 3,000 and 3,500 for all of the 

years. This suggests that there is not an aggregate trend upward or downward. Yet, 

Figure 4-1 shows that there is variation by total years served in office for specific 

administrations. Using the 76 governors that have at least 8 years in office reveals that 

governors use executive orders more frequently at the start of their tenure, and this use 

quickly declines in subsequent years. Use of executive orders also differ by state. 

Figure 4-1 shows that Arizona, Florida, Indiana, Kansas, Nevada and Washington vary 

considerably in terms of how frequently governors issue executive orders.  
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 This chapter’s goal is to better understand the annual usage of executive orders 

across states and administrations. This question has been partially addressed by 

presidential scholars, but has largely been ignored by State Politics literature. The 

primary research purpose of this chapter is to explain the frequency in which governors 

use executive orders. I do so by analyzing how the frequency of executive orders varies 

across state, across administrations, and by year, as well as by analyzing factors that 

influence gubernatorial use of executive orders.  

The overall use of executive orders influences how states create policies through 

the executive branch. Furthermore, these findings can help more broadly to understand 

executive power on the federal-level in the United States. Research on presidents is 

severely limited by the N-of-1 problem, with few observations available across time. 

President Obama is increasingly turning to executive orders as a means to circumvent a 

deadlocked Congress. This chapter provides insight into whether this is a route used by 

a more tactical executive or if this is something that occurs frequently in the face of a 

gridlock or divided government. Understanding when and why governors issue orders, 

in addition to how this can vary by executive, provides insight to executive power for all 

levels of government.  

Executive Order Usage across the States 

Little research and theory exists on governors’ use of executive orders, despite 

their frequent use in state government. The premier work done by Ferguson and 

Bowling (2008) shows that there is huge variation between states in terms of how 

frequently governors utilize executive orders and for what purposes. It found that 

executive orders accomplished a range of purposes – with some orders satisfying 
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administrative tasks, while others established policy. Their analysis reveals that from 

2004 through 2005 hundreds of executive orders issued across the country that 

establish governmental policies, clarify organizational goals or reorganize agencies. 

Ferguson and Bowling show that governors in the American states frequently use 

executive orders, and though they do not highlight this, it shows that there is 

considerable variation in the total number of executive orders issued annually.  

The frequency and purpose of executive orders vary considerably by state and 

governor. For instance, Georgia’s governor issued 898 orders in these two years, 

whereas Wyoming’s governor, Dave Freudenthal, issued a total of 7 executive orders. 

The limited timeframe under analysis raises concerns regarding why such variation is 

seen across the states. Is the phenomenon random for all years? Is it a result of 

differing contexts and approaches to policy development across administrations, or is it 

a result of differences across the states? States and governors differ in how executives 

use this unilateral too. For example, Oklahoma governors used executive orders 

primarily to order flags to half-staff to honor various individuals or events (Oklahoma 

Secretary of State 2014). Governors in Arizona were more proactive, issuing orders to 

establish commissions for regulation or to support their initiatives (Arizona Memory 

Project 2014). Neither state prohibits using executive orders for a number of other 

purposes; both can make administrative changes. 

 I argue that the executive matters in establishing policy on the state-level and 

that governors use executive orders as a power play. Governors are more likely to take 

advantage of executive orders in two situations specific to their political context: 1) when 

the governor is weak relative to other executives; and 2) when the legislature is less 
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likely to respond or block actions. Governors that have weak institutional powers do not 

have as many alternatives in terms of what tools are available for them to utilize to 

influence policies. Additionally, governors that are weak, also frequently face shorter 

term lengths and cannot appoint as many supporters to higher executive positions to 

carry out desired agendas (Beyle 1999). In the former situation, governors may be 

forced to campaign during their second year in office, or their time in office is limited to a 

single four year term. In both of these cases, governors must act quickly to establish 

protocol and to transition from the previous administration. Executive orders spur the 

transition process.  

The other consequence of weaker institutional powers is that a governor is 

limited by what options are available to them to influence policy. Appointment powers 

are a potentially powerful tool to establishing an executive’s power (Moe 1985; 

Waterman 1989; Black et al. 2007). Reagan’s strategy with his administration in the 

White House proves that carefully selected appointees can be a very effective way of 

changing policies and informal behavior of government agencies (Waterman 1989). By 

carefully selecting appointees that held strikingly similar political views and policy 

objectives, he was able to influence policies in a variety of policy areas, such as the 

environmental regulation and healthcare.1 

Other powers that varies across the states, and that many relatively stronger 

governors can use, are the ability to design the executive budget and veto powers. In all 

states, governors help to establish the executive budget, but this influence ranges from 

total control, with no outside input from the legislature, to moderate influence, with the 

                                            
1 For more information, see: Waterman (1989); Layzer (2012): Chapter 13. 
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governor acting as one of many actors that establish the budget (CSG 2014). The 

power to veto is not in itself a policymaking power, but it does give the governor the 

ability to prevent the legislature from changing the status quo. All governors have the 

ability to veto legislation, but not all governors can line item veto legislation, and the 

required vote from the legislature to override vetoes ranges from simple majority to 

special majority. I expect governors to rely on executive orders more to pursue their 

agenda when they are less likely to turn to other institutional powers.  

 The alternative situation that governors use executive orders is when the 

legislature is less likely to respond with legislation that overturns their executive orders – 

the premise of the Strategic Model. I expect governors to issue executive orders more 

during unified government because there are fewer legislators that will act to oppose 

executive action. Governors may choose to enact policies through executive orders 

because opposition is unlikely to mobilize a majority within the legislature to oppose 

policies made unilaterally. Unified government, or simply more control within the 

legislature by members of the same party as the governor, removes a large degree of 

the threat that the legislature holds to thwart the governor’s agenda and use of unilateral 

policymaking tools. 

While I expect governors to issue orders based on their political context, 

executive orders are political tools that governors can utilize regardless of the partisan 

or ideological makeup of the legislature, so at times it is appealing, or the only option, 

for the governor to enact policies that were promised to supporters while campaigning. I 

expect governors to issue executive orders more early on in their administration in order 

to reward or quickly establish policies. Governors use this as a means to appeal to their 
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partisan base or prospective constituency to create or adjust policies (Bishin 2000), as 

well as to adjust policy unilaterally devoid of ideological compromise. This allows 

governors to position take and provide citizens with new information regarding their 

policy stances in order to appeal to their potential supporters. Governors act not only in 

short term to establish policy, but also in the long term to ensure their own viability in 

future elections. I expect governors to turn back to using executive orders in later years 

once their political clout fades. 

I also expect governors to respond to other policymaking institutions – direct 

democracy, and the state legislature. I expect governors to use executive orders less 

frequently when citizens place more concerns on ballot, specifically when citizen 

legislation originates from the citizens – initiatives and popular referendums. Statewide 

constituencies elect governors and approve of ballot measures. Therefore, I expect the 

statewide electorate to select governors in tune with the state as a whole. For this 

reason, I expect governors to issue fewer executive orders when citizens are more 

active. There is less of a need for the governor to act because the citizens are enacting 

policies through direct democracy. However, the districts within the state elect members 

of the legislature. Legislators reflect their constituents and lobby for regional interests, 

which may place the interests of the legislature at odds with the governor. I expect the 

reverse relationship with legislative activity. Different constituencies elect state 

legislators, so the legislature may enact policies that benefit the majority within the 

legislature, but not necessarily the state as a whole. Legislation may be at odds with the 

governor’s agenda or are not representative of the state as a whole. Therefore, I expect 
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governors to use executive orders more when the legislature is more active in order to 

either qualify legislation or to add direction to regulatory agencies.  

Macro-level Gubernatorial Use of Executive Orders 

Presidential scholars originally chose to focus on the macro-level of executive 

orders. By this, I mean that scholars analyze what leads to the aggregate count of 

executive orders issued in a given year and state. Scholars that approach executive 

order use by focusing on the total use of executive orders tend to focus more on 

partisan explanations, divided government and length of time in office. These scholars 

find that presidents are more likely to issue executive orders at the start of their tenure, 

as well as towards their time in office, and the makeup of the legislature explains how 

executives approach their use of unilateral action. Yet, presidential literature cannot 

assess whether presidents turn back to executive orders later in their term due to 

impending term limits forcing them to act before leaving office or due to declining 

prospectus of success in the legislature as time passes.– This is one of the questions 

that I address in this chapter.  

An important theory discussed on the macro-level is the Strategic Model, as 

termed by Deering and Maltzman (1999). This model suggests that governors are more 

likely to issue executive orders when the legislature is less receptive to the governor’s 

political agenda. In other words, presidents are more likely to issue executive orders 

when the legislature is controlled by the oppositional part. However, scholars do not find 

much support for this theory on the federal-level (Mayer 1999; Howell 2005), and it has 

not been tested on the state level. While not the primary goal, I test this theory with my 

analysis. I argue that relative power is the largest factor to explain gubernatorial 
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behavior, but governors are more likely to issue executive orders when they confront a 

hostile legislature. Bolton and Thrower (2015) find that presidents Congress constrains 

the president better when the legislature is composed of more ideologically similar 

members; yet, when there is greater divergence within the legislature, the president is 

less restricted in terms of executive orders they can issue without the legislature 

mobilizing against the president. Power is partially correlated with the makeup of the 

legislature, but the analysis does not find significant multicollinearity concerns. 

I define macro-level for my dissertation to mean the aggregate use of executive 

orders in a given state, any given administration. In other words, the analysis of the 

macro-level will look at the counts of the executive orders issued in a given year in a 

given state and within a particular administration. This is one observation in the dataset. 

Previous studies did not control for the administration itself. In most instances, this was 

not possible. Presidential scholars do not use multilevel models and the few studies that 

considered gubernatorial use of executive orders either did not conduct advanced 

analysis or did not control beyond the state and year. However, if as scholars on 

administrative control and management styles exert, the specific executive is important 

to understanding the informal power of governors or presidents, then there are powers 

that cannot be directly measured or controlled for by simply controlling for the state and 

year. There are differences by the individual executive that must be considered. 

Controlling for administration in time-series cross sectional analyses provides a rough 

estimation of the individual executive’s informal power within the state.  

I argue that over the course of a year weaker governors issue more executive 

orders. Unlike federal government, research focused on the state level can assess the 
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role of the degree of formal power granted to the executive branch as a possible reason 

of differing approaches to use of executive orders. As outlined in the theory section, I 

expect weaker governors to rely on executive orders more because they have fewer 

options outside of the executive borders. Governors with weaker institutional power are 

more likely to turn to executive orders when fewer options are available to them to 

influence their administration or make headway in the legislative arena.  

I also expect governors to use executive orders differently based on how long 

they have served in office. Governors frequently issue executive orders upon entering 

office. This is because in some states executive orders terminate after 30 days in office. 

This is also because governors want to reward partisan supporters and signal 

administrative positions (Sellers 2014). The newly entering administration can issue 

executive orders to create new policies. This allows the newly elected governor to 

quickly establish policies and objectives of the administration. Once the governor 

creates his or her desired policies or directs agencies to alter the initiatives there is less 

of a need to continue issuing executive orders, so the aggregate use of executive 

orders declines. Governors continue using executive orders throughout their tenure, but 

not as frequently since they have already acted unilaterally on concerns they feel were 

most pressing. 

 Presidential scholars find a similar pattern of decline after the start of an 

administration, with an eventual upswing in use of executive orders once the presidents 

nears the end of their administration. However, governors in 14 states never face term 

limits, so governors in these states can serve indefinitely. This analysis distinguishes 

between lame duck executives and governors who are later in their tenure. I expect 
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governors that are about to leave office, i.e. lame ducks, to issue executive orders 

more. I model the relationship of years served in office as nonlinear to test if governors 

use executive orders more at the start of their administration followed by an uptick in the 

later years of administrations. I control for the last year of a governor’s administration to 

account for governors who are lame ducks. I expect to governors to use executive 

orders as their time in office closes. I also expect governors to issue more executive 

orders as the number of years served in office increases. 

I also expect the partisan makeup of the legislature to influence over behavior. I 

expect governors confront a divided government to use executive orders more often, to 

follow the Strategic Model However, I expect this analysis to differ from presidential 

scholars’ findings because the scholars do not control the power of the executive, and 

while governors alter their strategy based on the partisan makeup, they still turn to 

executive orders more when it seems infeasible to pursue policy objectives in the 

legislature.  

What Causes Governors to Issue Executive Orders? 

 Governors use executive orders at different rates and for different purposes. 

Therefore, it is undoubtable that executive orders usage should change by year to year 

and administration to administration. However, use of executive orders is not completely 

explained by the specific governor and the political conditions they confront. Another 

important element to consider is the state in which a governor serves. The state is key 

to explaining the frequency and purpose that a governor issues an executive order. For 

instance, Florida, Georgia and Kentucky all require governors to issue executive orders 

in order to hire new employees to state government and to appoint numerous positions. 
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This naturally inflates the overall number of executive orders issued across the years. 

Similarly, in some emergency declaration and changes to state protocol in response to 

emergencies must be made in order for the state to continue to function. States have 

their own traditions and patterns of executive order usage that must be taken into 

account when discussing gubernatorial behavior. 

Data and Expectations 

 The dataset created for this dissertation ranges from 1980-2014, which includes 

35 years. The dependent variable is the count of how many executive orders issued in a 

given state/administration/year. Figure A-1 shows the distribution of counts for all states 

and years included in analysis, with the exception of the three outlier states – Florida, 

Georgia and Kentucky.  

The independent variables included can be grouped into four classes of variables 

– gubernatorial factors, partisan factors, institutional factors and controls. One large 

component of the overall use of executive orders are covariates specific to the 

governor. In addition to controlling for state and administration, I expect the length in 

office to influence how frequently governors use executive orders. I expect governors to 

issue more orders to establish policies or reward supporters early on in the 

administration. I include Years Served in Office and expect it to have a negative 

relationship with total executive orders issued. However, the presidential literature 

asserts that this relationship is curvilinear. I allow for this possibility as well so that 

results are comparable to presidential studies and to test whether time served in office 

or term limits better explain gubernatorial behavior. Governors use executive orders 

most often at the start of their tenure, followed by a steady decline, and finally ending 
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with an upward tick as their time in office comes to a close. As gubernatorial popularity 

declines and political capital is spent by the governor, governors will begin to use 

executive orders towards the end of their tenure. Years Served in Office2 tests this 

relationship. This provides the basis for the initial hypotheses:  

 

Hypothesis 1: Governors issue more executive orders at the start of their tenure, all  

else equal.  

Hypothesis 2: Governors turn back to using more executive orders late in their tenure,  

all else equal.  

 

One large premise of this dissertation is that governors act differently based on 

the institutional power available to them. Governors with less institutional Gubernatorial 

Power use executive orders more as an overall strategy to shape their administration in 

lieu of alternate executive tools. Governors with more power have more options to 

influence agencies and the policymaking process, but weaker governors must select 

from within their limited options. Therefore, I expect weaker governors to turn to 

executive orders more. The measure of Power is derived from Beyle’s (2007) 

Institutional Power Index.2 This is a time-variant, continuous composite measure that 

ranges from one to five and varies annually. It takes into account six different 

dimensions of gubernatorial power – separately elected executive offices, tenure 

                                            
2 This was originally created in 1960 for the National Governors Association, but reappeared in multiple 
editions of Politics in the American States: A Comparative Analysis, with the coding scheme was further 
developed with later editions, but Beyle did not generate estimates for every year. I recreated the 
measure based on the provided coding scheme. The coding used herein is the amalgamation of all of the 
coding schemes outlined in the text, and may deviate from reported values in the text from earlier years 
due to minor changes to the coding scheme. See Table B-1 for the coding scheme. 
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potential, appointment powers, veto power, budgetary influence and partisan control of 

the legislature. My hypothesis for institutional power is: 

 

Hypothesis 3: Weaker governors use more governors in a given year, all else equal.  

 

I expect characteristics specific to the governor to also influence their use of 

executive orders. Governors with experience I the legislature have a better 

understanding of how the legislature function, so I expect executives with this 

experience to deploy executive orders differently than those with no experience in 

government, in statewide elected positions or in other governmental roles. I expect 

governors who have experience in the state legislature to use executive orders less due 

to previous experiences as a legislator because they know how to anticipate the 

behavior of the state legislature better than executives without this experience. This 

leads to the following hypothesis: 

 

Hypothesis 4: Governors with state legislative experience issue fewer executive orders  

in a given year than all other governors, all else equal.  

 

 The political party in government also plays an important role in understanding 

how governors use their power. The makeup of the legislature, along with the 

partisanship of the governor is important to understanding executive-legislative 

relations. The partisanship of the governor is controlled with the dichotomous variables 

Democratic Governor and Independent Governor. Yet, partisanship of the governor 
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alone should not influence their use of executive orders; rather, I expect governors to 

behave differently based on how much of the legislature is composed of members that 

share their party affiliation. Presidential literature finds that presidents use executive 

orders less during divided government (Mayer 1999; Howell 2003; Fine and Warber 

2012). Therefore, I expect governors to use executive orders more when a legislative 

check cannot, or is unlikely, to occur. Therefore, governors should use executive orders 

more as the percentage of the legislature is composed of more legislators that are 

members of the same political party as the governor. The Same Party Control of 

Legislature is measured as the average percentage of the legislature that is composed 

of legislators that are members of the governor’s party, and should be associated with 

governors using executive orders more frequently. The following hypothesis asserts: 

 

Hypothesis 5: Governors issue fewer executive orders when a higher proportion of  

legislators from the same political party as the governor serve in the 

legislature, all else equal. 

 

 Other policymaking institutions can also influence gubernatorial activity. As 

stated previously, when citizens are more active with direct democracy, governors do 

not have to take as active of a role in policy creation, so I expect governors to use 

executive orders less often as Citizen Activity increases. This measure of direct 

democracy takes into account all citizen legislation that generated by the public, 

initiatives and popular referendum, and accounts for their proportioned passed. Unlike 

direct democracy, I expect the reverse relationship of Legislative Activity with executive 
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orders. Governors use executive orders to further stipulate policies or protocol, so more 

active legislatures should prompt executive to issue more directives regarding the way 

that the executive branch implements legislation. Legislative Activity takes into account 

total bills introduced in the legislature and the proportion enacted. I create estimates of 

Citizen and Legislative Activity with the following formula:  

 

𝐴𝑐𝑡𝑖𝑣𝑖𝑡𝑦 =  log(𝑡𝑜𝑡𝑎𝑙 𝑙𝑒𝑔𝑖𝑠𝑙𝑎𝑡𝑖𝑜𝑛 𝑖𝑛𝑡𝑟𝑜𝑑𝑢𝑐𝑒𝑑 𝑜𝑟 𝑜𝑛 𝑡ℎ𝑒 𝑏𝑎𝑙𝑙𝑜𝑡) × 𝑃𝑟𝑜𝑝𝑜𝑟𝑡𝑖𝑜𝑛 𝑃𝑎𝑠𝑠𝑒𝑑 

 

In both of these cases, the total policies proposed have a positive, but diminishing, 

effect on activity. The value is then adjusted by the proportion passed to punish, or 

account for, states that propose more citizen legislation or bills, but do not pass most of 

them, such as California for direct democracy or New York for state legislation. Both of 

these measures incorporate moving averages by including the current year, in addition 

to previous years’ values. Citizen Activity accounts for the current year activity, along 

with three previous elections. Figure A-2 provides the distribution of non-zero values of 

Citizen Activity. I create Legislative Activity by using the total bills proposed and enacted 

in the current year and prior year.3 The final hypotheses assert:  

 

Hypothesis 6: Governors issue fewer executive orders when citizens are more  

engaged in creating legislation through direct democracy, all else equal. 

                                            
3 By including two years, accounts for biennial state legislatures to better measure the activity of each 
legislature. Figure A-3 provides the potential values of Legislative Activity. It shows how Legislative 
Activity changes as proportion of bills passed increases and where most observations in the dataset fall. 
Using annual estimates, it plots the average bills proposed, as well as the upper and lower 5 percentile of 
bills proposed to demonstrate how Legislative Activity changes. 
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Hypothesis 7: Governors issue more executive orders when the legislature is more  

active in proposing and enacting legislation, all else equal. 

 

 I control for temporal relationships in the models since my analysis spans several 

decades. First, I include a lag of the total executive orders issued. This helps to account 

for autocorrelation, or the correlation in errors that occurs over years. This has the 

benefit of accounting for correlating errors in the estimation that can shrink p-values and 

inflate statistical significance. Second, I control for the year with a linear estimation of 

time.4  

Estimation Methods 

 I argue that the state and governor matter to explaining gubernatorial use of 

executive orders. If this is true, then any analysis must correctly model the variance that 

exists within both of these levels of analysis. This argument suggests that a three-level 

model is most appropriate to estimate the mechanisms that drive gubernatorial use of 

executive orders. This analysis includes over 200 administrations across all 50 states, 

so it is not feasible to include a dummy for each state and administration. Fortunately, 

the administrations are nested within states. Multilevel analysis takes into account that 

some of the variation is a result of a governor working in a particular state and 

administration. The analysis is a mixed effects model that uses fixed effects of the 

independent variables and random effects to account for the variance of the state 

and/or administration.  

                                            
4 After analysis, a linear estimation is the best estimation of the temporal relationship. I also modeled time 
as a quadratic, cubic and quartic function; however, all measures of fit indicated that a linear function 
provides the best estimation of the temporal relationship. 
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For this chapter, the dataset is structured so that there are three levels, which 

allows analysis to explore where variation in the use of executive orders exists. Level-1 

is the count of the total number of executive orders issued in that state for that year. 

Level-2 is the administration throughout the governor’s time in office, which typically 

includes multiple years. Level-3 is the state. Table 4-1 presents the key characteristics 

of the executive orders. The analysis includes 220 administrations from 47 states.5 The 

average length of administrations is 5.22 years, which indicates that the average 

administration lasted just over one term. The interclass correlation (ICC) shows that 

about 19 percent of the variation within the dataset occurs across administrations. Of 

the 47 states included, the average number of years observed is 24.45 for each state. 

The ICC shows that 53 percent of the variance is seen across states, which indicates 

that most variance occurs across the states. However, considerable variations occurs 

on all levels of analysis. 

 For this chapter, the entire timeframe is analyzed using multilevel models and 

Time Series Cross-Sectional (TSCS) analysis. First, I estimate a Three-Level 

Unconditional Multilevel Model to determine the distribution in variance. This analysis is 

key to understanding why differences exist across the states and governors. It also 

provides insight into how to properly specify models throughout analysis in this 

dissertation. For instance, if most of the variance exists across the states, then factors 

that differ by state, such as power or legislative professionalism, should be controlled for 

                                            
5 As noted earlier, Florida, Georgia and Kentucky are extreme outliers. These states issue thousands 
more executive orders across the time period under analysis, which heavily skews results to reflect trends 
found within their states. This chapter omits them from analysis to estimate use of executive orders more 
accurately. 
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or considered in analysis. By using the proportion of variance in level-2, I can explain 

how much variation is explained between administrations. By using the proportion of 

variance in level-3, I can explain how much variation is explained between states. The 

significance of the variation is tested with likelihood ratio tests. The initial findings from 

the unconditional model helps to develop the model construction throughout the 

remainder of the dissertation. 

Since this chapter is concerned with how the counts of executive orders vary 

across administrations and states, I begin analysis with an unconditional three-level 

model to help guide specification of subsequent models. This model assumes that the 

state and administration have their own random effect on the count of executive orders, 

unconditional on other variables. Robust maximum likelihood estimates the models and 

a log likelihood test evaluates fit. The following equation estimates the unconditional 

three-level model:  

 

𝐸𝑥𝑒𝑐𝑢𝑡𝑖𝑣𝑒 𝑂𝑟𝑑𝑒𝑟𝑠𝑖𝑎𝑡 = 𝛾000  + 𝜇00𝑡 +  𝑟0𝑎𝑡 + ɛ𝑖𝑎𝑡 

 

Where Executive Orders iat is the count of the executive orders issued in a given 

state/administration/year, γ000 is the mean total of executive orders issued, 𝜇 00t is the 

random effect of the state, r0at is the random effect of the administration and ɛiat is the 

random effect of the year.  

The remaining analysis utilizes Time Series Cross-Sectional (TSCS) analysis, 

specifically with Multilevel Negative Binomial Models, to determine what influences 

gubernatorial behavior. This allows for the models to take into consideration the 
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temporal and political context of the specific governor. They all assume overdispersion 

and if the dispersion equals zero, the model reduces to a multilevel Poisson (Long 

1997). An additional advantage to TSCS analysis is that I can include more 

observations because the analysis accounts for the fact that the dataset is not 

balanced, but still provides reliable estimates. To develop an understanding of how 

statistical significance changes once the different levels of analysis is controlled, I 

estimate three count models: the first only controlling for observational-level variance; 

the second controlling for the state-level heterogeneity; and the final controlling for the 

state and administration heterogeneity. The final model is estimated with the following 

equation: 

 

𝐸𝑥𝑒𝑐𝑢𝑡𝑖𝑣𝑒 𝑂𝑟𝑑𝑒𝑟𝑠𝑖𝑎𝑡 = exp(𝛼𝑖𝑎 +  𝛽𝑋𝑋𝑖𝑎𝑡 +  𝑍𝑖𝑎𝑡𝜔 + 𝛾1𝑇𝑡 + Ϛ𝑖𝑎𝑡
1 + Ϛ𝑖𝑎

2 + Ϛ𝑖
3) 

 

In this model I indexes the state, a indexes the administration and t indexes the year. 

𝑋𝑖𝑎𝑡 is a matrix of the independent variables. 𝑍𝑖𝑎𝑡𝜔 is a matrix of the control variables. T 

is a time counter variable.6 Ϛ𝑖𝑎𝑡
1  , Ϛ𝑖𝑎

2  𝑎𝑛𝑑 Ϛ𝑖
3 are observation-level, administration-level 

and state-level variance terms, respectively. The simplest model controls for only 

observation-level variance, the next model controls only for state-level variance, and the 

final model controls for all three variance components. Each additional variance 

component controls for heterogeneity cause by that particular level (Raudenbush and 

Bryk 2002). The heterogeneity occurring in the most basic model is most likely a result 

                                            
6 Time was specified in multiple ways – linear, squared, cubic and quadratic – the linear specification 
yielded the best fit for all of the models. 
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of state-level and administration-level heterogeneity, meaning that heterogeneity should 

decline significantly once the models allow for random effects to capture the variance 

that exists as a result of the state and administration. The negative binomial model 

accounts for any remaining overdispersion with an observational-level variance 

component (Long 1997).  

Unconditional Three-Level Model 

Before advanced analysis can be done, an unconditional model tests what levels 

contain the most variance and should be controlled for in later analysis. This is done by 

first running an unconditional three-level model. This analyzes the outcome, the total 

executive order, without regard to any other factors than the three-levels. Table 4-2 

presents the results of the unconditional three-level model. All three levels are 

statistically significant. This indicates that a statistically significant degree of variance is 

seen within and across administrations, as well as across states. As the ICC indicates, 

approximately 50 percent of the variance is seen between states, and roughly 20 

percent of the variance occurs within states.  

Multilevel Negative Binomial Models 

 The unconditional model indicates that each level of analysis contains statistically 

significant degree of variation. This indicates that a three-level multilevel model allows 

for the best estimation of the use of executive orders. I now turn to analysis to 

determinants of gubernatorial use of executive orders. Table 4-3 shows the results of 

the Negative Binomial models . The findings are fairly consistent across the models. 

However, the statistical significance changes for a couple of the terms. The partisanship 

of the governor has little bearing on how governors use executive orders. In the second 
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model, that controls for states, the results find that Democratic Governors are positive 

and statistically significant (p<0.10), but this result only just reaches statistical 

significance. The incidence rate ratio (IRR) for Democratic governors indicates that the 

substantive effect of partisanship is negligible (1.06). Still, this suggests that Democratic 

governors are more likely to issue executive orders than Republicans, and suggests 

that partisanship should be further evaluated as a predictor. However, once analysis 

controls for the variance on the administration, this relationship loses statistical 

significance. The term Independent Governor is not statistically significant in any of the 

models. As a whole, these covariates indicate that partisanship does not distinguish 

gubernatorial use of executive orders. 

 Despite partisanship not playing a significant role, other gubernatorial factors 

help to explain use of executive orders. State Legislative Experience is statistically 

significant throughout the models and suggests that previous experience in the state 

legislature is linked to a marginal increase (a factor of 1.10) in use of executive orders. 

Governors use executive order more if they have experience in the legislature. Unlike 

hypothesized, this experience leads to greater use of executive orders. For example, if 

governors without legislative experience issued 50 executive orders, then if all else 

were equal, we would expect governors with legislative experience to issue 

approximately 55 orders. Years Served is robustly significant throughout the models. 

Both terms estimating time in office show that years served in office retain high 

statistical significant in all of the models. The relationship shown indicates that 

gubernatorial use of executive orders is curvilinear, i.e. governors begin their 

administration by using more executive orders, and then their use quickly declines; yet, 
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later in their administration, they begin to use more executive orders once again (with 

everything else held constant). This is consistent with the proposed hypothesis and with 

findings that analyze presidential use of executive orders. 

Gubernatorial Power is also robustly significant. All of the models show a 

negative and highly statistical significance of Gubernatorial Power with aggregate use of 

executive orders. This supports my theory that weaker governors issue executive orders 

more than stronger governors when focusing on the macro-level of analysis. In the final 

model that controls for random effects of the state and administration, the IRR is 0.72, 

which indicates that for a one unit increase in Gubernatorial Power, we expect the total 

executive orders issued to decrease by approximately a factor of 1.4. To put it in 

concrete terms, in a state where the governor issues 50 executive orders a year were to 

increase gubernatorial power by one unit, we would expect approximately 36 executive 

orders, all else equal. Additionally, if a 2.5 unit change in Gubernatorial Power (of a 

composite index that ranges from 1 to 5) occurred, we would expect a decline in total 

executive orders by a factor of 2.25. 

 Partisanship plays an indirect role in gubernatorial use of executive orders. The 

governor’s partisanship alone does not distinguish use of executive orders. However, 

partisan dynamics between the executive and legislative branches of government helps 

to explain when governors turn to executive orders. I find that the % Same Party 

Legislators is positive and statistically significant. This indicates that the higher the 

percentage of legislators that are members of the same party as the governor, we can 

expect the governor to issue more executive orders. The IRR is fairly low for a one unit 

change (1.004), but the IRR increases to 1.02 for a 5 percentage change, 1.04 for 10 
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percentage change and 1.06 for a 15 percentage change. This supports the proposed 

hypothesis and remains consistent with presidential literature that finds that divided 

government and fewer same party members in the legislature decreases use of 

executive orders. 

 Institutional actors appear to also play a role in executive orders. Citizen Activity 

is negative and statistically significant in the first model. While it no longer reaches 

conventional statistical significance once controlling for the state and administration, the 

coefficient remains negative throughout the models. This means that a statement can 

be made about the states, but not specific governors. Governors in states that use 

direct democracy more are less likely to issue executive orders. The IRR indicates that 

for a one unit increase in Citizen Activity, executive orders decrease by a factor of 1.35 

(an IRR of 0.72). This supports the proposed hypothesis that governors use fewer 

executive order when citizens engage in making citizen legislation more. As the state as 

a whole is more involved in policymaking through direct democracy, governors use 

executive orders more. The statistical significance decreases once we control for the 

effects of states and administrations. Legislative Activity does not have a consistent 

influence on executive orders. I expected fewer executive orders associated with more 

active legislatures. The coefficient is consistent with this expectation once the state and 

administration analysis controls for the effects of the state, and administration; yet, none 

of the models reach statistical significance. While I expect the legislature to heavily 

influence the executive branch, their actual productivity in producing legislation may not 

influence the governor as much as their partisan makeup or the previous experiences 

governors have when working with the legislature. 
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 I control for two temporal concerns of gubernatorial use of executive orders. To 

control for autocorrelation and correlation in the errors commonly associated with time-

series analysis, I include a simple time counter for the year, and I control for the 

previous year’s use of executive orders by including a log in the model. Time is 

significant across the models, but this term loses statistical significance when controlling 

for the state and administration. Since the dataset is unbalanced, no meaningful 

interpretation can be made regarding time, and descriptive analysis reveals that this 

varies by state. It is likely that the finding in the standard Negative Binomial model is 

spurious and biased due to states with longer time spans influencing the results more 

than states with shorter timespans available. Additionally, the findings show that 

governors use executive orders more frequently as the number of executive orders 

issued in the previous year is higher. In other words, there is evidence that states that 

use executive orders more frequently in a given year are more likely to issue executive 

orders in the subsequent year, which is indicative of traditions within administration or 

states from year to year. There is a strong autocorrelation, so including the lag of the 

previous year helps to remove correlation in the error term. The AIC of all of the models 

indicate that they outperform the unconditional model. Each additional variance 

component shows significant improvement over the previous models, and the AIC for 

the final model shows a significantly better fit compared to all of the other models. 

Discussion 

 I show that the number of executive orders varies greatly across all levels – 

states, administrations and across years. Over half of the variation is seen across 

states, but approximately 19 percent of the variation is across administration level 
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(level-2). This has important implications because it suggests that political context 

matters. Variance is not isolated to a single level – the state and administration play a 

role on how frequently governors issue executive orders. In other words, while the 

particular state in which a governor works is important, it is not the single most 

important factor to explaining gubernatorial use of executive orders. Governors use 

executive orders with varying frequencies, and particular events in time can cause a 

spike in total number of executive orders issued in a given year.  

Presidential scholarship offers several reasons for why executives resort to 

unilateral policymaking – divided government, disasters, public approval ratings, 

executive charisma etc. These possibilities suggest that the varying use of unilateral 

powers is a result of political context. While quantitative analysis cannot pinpoint the 

cause, it reveals patterns that cannot be seen on the federal level due to data 

restrictions and limited institutional variation. Significant variation occurs across 

administrations, as well as time. I also find support for the Strategic Model proposed by 

presidential scholars. Executives are more likely to use executive orders with when the 

legislature is composed of more members of the governor’s political party. I also find 

that the relative strength of governors plays a role in the frequency in which governors 

issue executive orders. Relatively weak governors are more likely to turn to executive 

orders than their counterparts in other states. Additionally, governors are more likely to 

use executive orders at the start and nearing the end of their administration.  

 Unfortunately, analysis could not include all years and states. Analysis excludes 

the Florida, Georgia and Kentucky because they are extreme outliers. Additionally, 

accessibility of executive orders to the public differs across the states. Analysis does not 
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include all years for all 50 states. In statistical terms, the dataset is not balanced. This 

leaves the potential flaw that the Negative Binomial models provides biased results that 

better explain states with more observations. This is a concern for the models that do 

not control for the variance within the state and administration levels, but analysis in the 

final model mediates this concern for two reasons. First, the time period selected 

restricts the years to range from 1980 to 2013. All states, with the exception of 

Arkansas, include at least 11 observations and two administrations. The longest time 

period is 35 years. The difference in years included for the states with the most 

observations compared to the states with the fewest years does not raise concern that 

estimates favor states with more observations. Analysis accounts for over 200 

administrations in 47 states. The resulting models are extremely powerful – by this, I 

mean that we are highly confident that the findings are in fact true relationships and are 

not spurious.7 Second, multilevel modeling accounts for concerns with unbalanced data. 

The only models that the estimates may be a concern are the negative binomial models 

that do not control for state or administration heterogeneity. Even for the model that 

does not account for these levels, it accounts for overdispersion with an additional term 

for observational-level variance. 

An alternative concern is that executive orders accomplish different tasks, as 

shown in Chapter 4. The quantity and use of executive orders varies considerably by 

state. Some orders establish policy; whereas, others are more administrative or 

ceremonial. It may be of more substantive interest to study what affects governors’ use 

                                            
7 For more information on measuring power of multilevel models see: Konstantopoulos (2008, 2009), 
Schochet (2005). 
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of policy-oriented executive orders. Again due to time restrictions, this could not be 

accomplished, since it requires coding over 32,000 orders based on content. However, 

since governors within states are fairly consistent in terms of the patterns and purposes 

upon which governors use executive orders, as shown in the previous chapter, this 

limitation is not as problematic as it suggests. Symbolic or policy-oriented executive 

orders should be issued at a fairly consistent rate throughout the time period; therefore, 

a rise in executive orders in a single year should follow previous years’ patterns, but 

future research should study this more in detail.  

 Despite these limitations, these findings provide critical insight regarding 

governors’ use of executive orders. The only previous study to look at executive orders, 

Ferguson and Bowling (2008), analyzed solely 2004 and 2005. This study analyzed 

orders with descriptive statistics. While their study offers great depth in understanding 

what orders aim to accomplish, it provides little information to understand governors’ 

use of executive orders over time or administrations. This chapter explores that gap in 

knowledge. I show that context matters – the state and administration help to explain 

gubernatorial use of executive orders. The state and governor under analysis matter 

greatly. States vary in their use of executive orders owing to their different constitutions, 

traditions and powers granted to governors, but the amount of variation across 

administrations (~20%) is sizable and not addressed by previous research. However, 

this strongly supports Neustadt’s argument that the president, in this case executives, 

matter. Along similar lines, I argue that there are characteristics about governors that 

explain their use of executive orders and other unilateral tactics that they deploy 

throughout their tenure, beyond partisanship.  
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 These results also reveal that partisan and state institutional factors matter. 

Governors are more likely to issue executive orders when members of their same party 

comprise a greater proportion of the legislature. This also means that governors are 

less likely to issue executive orders during divided government, which suggests that 

governors are more likely to make use of this unilateral policymaking tool when the 

legislature is unable, or unlikely, to mobilize a coalition in opposition to executive action. 

Additionally, governors respond to other policymaking institutions. Governors do not 

issue executive orders as frequently when citizens are more active with direct 

democracy.  

These findings open up several areas of inquiry. First, research should study the 

implications of executive orders. On average, these 47 states issued 27.28 executive 

orders a year. Research should address how these executive orders influenced statute 

adoption across the states. Second, research should further look to determine how the 

content in executive orders influences executive-legislative relations. This would help to 

understand factors leading to more executive orders, as well as the implications of 

these orders. 
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Figure 4-1. Annual total executive orders issued. A) Arizona, B) Florida, C) Indiana, D) 
Kansas, E) Nevada, F) Washington. 
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Table 4-1. Summary of executive orders used in 
analysis. 

Administration Level   

Total Administrations 220 

Average Administration Size 5.22 

ICC for Administration-level 0.19 

State Level   

Total States 47 

Average State Size 24.45 

ICC for State-level 0.53 

Total Observations 1,149 

Total Executive Orders Issued 32,550 
Annual Average of Executive Orders 
Issued  27.28 

Note: This is excluding FL, GA and KY  
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Table 4-2. Results of the unconditional three-level model. 

Component Estimate S.E. 

Within-Administration Variance 57.55** 13.89 

Between-Administration Variance 37.35** 8.08 

Between-State Variance 106.03** 26.05 

Average Executive Orders Issued 1 18.77** 1.59 

Total Observations 1,149   

AIC 8,338.6  

BIC 8,358.8  

Adjusted BIC 8,346.1   

Note: 1 The dependent variable in a given 
state/administration/year is coded as the count of orders 
issued. The first column of each cell entry provides the 
coefficient estimates. The second column of each model 
provides the standard errors in parentheses. 1) This 
denotes the average of the entire included population, not 
the annual average. †p < 0.10. *p < 0.05. **p<0.01. 
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Table 4-3. Multilevel negative binomial model estimating executive orders issued in a given 
year/state. 

Covariates Estimate I.R.R. Estimate I.R.R. Estimate I.R.R. 

Democratic Governor 0.03 1.03 0.06† 1.06 0.09 1.09 

 (0.05)  (0.04)  (0.06)  

Independent Governor -0.12 0.89 0.02 1.02 0.04 1.04 

 (0.20)  (0.16)  (0.19)  

Gubernatorial Power  -0.26** 0.77  -0.39** 0.68  -0.33** 0.72 

 (0.05)  (0.09)  (0.10)  

State Legislative Experience 0.08† 1.08 0.09* 1.09 0.10† 1.11 

 (0.04)  (0.04)  (0.06)  

Years Served by Governor  -0.10** 0.90  -0.12** 0.89  -0.12** 0.89 

 (0.02)  (0.02)  (0.01)  

Years Served by Governor2 0.01** 1.01 0.01** 1.01 0.01** 1.01 

 (0.00)  (0.00)  (0.00)  
% of Legislators from the 
Governor’s Party (log) 0.01* 1.00 0.01** 1.01 0.01† 1.00 

 (0.00)  (0.00)  (0.00)  

Citizen Activity  -0.30** 0.74 -0.18 0.84 -0.12 0.89 

 (0.11)  (0.13)  (0.14)  

Legislative Activity 0.05 1.05 -0.11 0.90 -0.08 0.92 

 (0.05)  (0.08)  (0.08)  

Time 0.01** 1.01 0.01 1.00 0.01 1.00 

 (0.00)  (0.00)  (0.00)  

Previous Year's Total Orders 0.01** 1.01 0.01** 1.01 0.01** 1.00 

 (0.00)  (0.00)  (0.00)  

Constant  -8.94†  -0.67  -2.07  

 (4.61)  (3.79)  (5.60)  

ln(α) Constant  -0.94**    -1.91**    -2.45**   

 (0.05)  (0.07)  (0.09)  

σ2   0.32**  0.40**  

   (0.07)  (0.10)  

σ1     0.091**  

          (0.016)   

Total Observations 1,008  1,008  1,008  

χ2 1,174.3**  254.4**  146.3**  

AIC 7,574.7   6,992.3   6,885.6   

Note: The dependent variable is the total number of executive orders issued in a given 
year/administration/state. †p < 0.10. *p < 0.05. **p<0.01. 
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CHAPTER 5 
FUNCTIONS OF EXECUTIVE ORDERS: A LOOK AT GUBERNATORIAL AND 

PRESIDENTIAL ACTIVITY WITHIN POLICY AREAS 
Summary 

 Chapter 5 analyzes what executive orders actually do. This chapter looks at the 

intent of executive orders issued from 2004 to 2014. I conduct content analyzes of 

executive orders to determine why these executive orders were issued throughout the 

time under analysis for two distinct policy areas – health and human services, and 

emergency preparedness. I find that most executive orders issued in these policy fields 

either establish new policies or to make administrative adjustments to policies already in 

place. The majority of executive orders alter current policies that were originally created 

by earlier executive orders in previous years. This provides findings counter to what 

presidential literature concludes, most executive orders in fact influence the current 

policy framework and governors issue these orders to make meaningful changes rather 

than to send signals to bureaucrats or the public. 

Shaping Policy Areas 

Thus far, I argue that motivations to issue executive orders differs based on the 

level that analysis. By this, I mean that the aggregate number of executive orders is 

explained by different covariates than when studying when governors issue specific 

executive orders. In this chapter, I explain gubernatorial use of executive orders at the 

meso-level, or in other words, I analyze what executive orders do within policy areas. I 

show in chapters 4 and 6 that many factors influence governors’ use of executive 

orders. Presidential scholars focus on control of the legislature, but I assert that factors 

specific to the governor also influence use of executive orders. For instance, governors 

behave differently at the start of their tenure as compared to later years and weaker 
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governors are more likely to turn to executive orders owing to their lack of options. I 

argue that governors do this to establish their initial policies. Motivation to issue new 

orders dissipates as governors finish transitioning into office. However, governors 

eventually turn back to executive orders later in their tenure to launch new policies that 

seem unlikely to pass in the legislature prior to the end of their term. I also showed that 

features specific to the governor, such as partisanship and tenure, help to explain when 

governors will issue specific executive orders, particularly when one party “owns” a 

policy area. Additionally, explaining explicit policy adoption of the executive orders is 

explained largely by the political context in which the governor is facing. 

In this chapter, I analyze executive orders issued in two different policy areas in 

22 states from 2004 to 2014. First, I look at executive orders influencing health and 

human services from governors (and to a lesser extent presidents). Interestingly, 

governors frequently turn to executive orders to start initiatives, programs or councils to 

influence the public health and safety. Presidents do not use executive orders in the 

same manner. Executive orders that presidents issue for health and human serves were 

related to specific legislation and did not approach the issues as proactively as most 

governors. Most of the executive orders were also administrative to amend already 

established health programs. 

Next, I look at another current hot topic – terrorism, specifically terrorism 

prevention and preparedness for emergencies. Here we find the reverse pattern of 

activity. Presidents were not as active in public health and governors were very active. 

However, in terrorism prevention presidents are the more active executives. Governors 

were also active, but much of their activity was in response to either federal legislation, 
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presidents or the state legislatures to prepare to possible threats from terrorist 

organizations. This shows a clear distinction from health and human services where 

governors were very proactive. Yet, governors were not proactive, or even relatively as 

active, for terrorism preparedness as health and human services. This may be due to a 

number of factors, such as the federal government taking more initiatives and starting 

more programs that required a response from the states. 

Regardless of whether executive orders are proactive or reactionary, it is clear 

that executive orders used in state government focus much more on policy when 

dealing with modern pressing issues. Presidents tended to issue executive orders that 

dealt with executive reorganization and amending previous policies, but the majority of 

executive orders issued by governors were focused on new initiatives, councils or 

implementation of policies. These findings are actually counter to what presidential 

literature finds – recent literature suggests that executive orders do not serve much of a 

functional purpose. This discrepancy in findings is reasonable considering that this 

chapter finds that governors and presidents use executive orders for different purposes. 

Governors issue many administrative and executive orders with other intents, but many 

of their executive orders focused on health and terrorism prevention are plainly meant to 

alter state-level policies. 

Meso-Level Analysis 

The meso-level of analysis is the intermediate level between the micro- and 

macro-level. It examines the role of executive orders in shaping public policy within 

specific policy areas. The mico-level analysis considers factors that drive the adoption 

of individual executive orders, but this level includes many executive orders that 
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collectively shape a policy area. The theory driving the macro- and micro-level of 

analysis focuses on politically motivated reasons to issue executive orders, and argue 

that governors systematically use executive orders to pursue their policy objectives. In 

large part, governors confront the same political conditions throughout the year, so 

governors use systematic political strategies that can be modeled analyzing the 

aggregate use of executive orders. Political factors also influence the deployment of 

specific controversial, or partisan-owned, executive orders to further the governor’s 

agenda or spearheaded initiatives 

. Political factors drive behavior when dealing with controversial or partisan 

owned topics because governors have greater motivation to act unilaterally to create or 

maintain these specific policies, but governors cannot indefinitely turn to executive 

orders to pursue policy objectives without sparking public outcry or invoking retribution 

from the state legislature in the form of legislative vetoes or coalitions forming to prevent 

the advancement of the governor’s agenda.  

The meso-level bridges the gap and explaining capability of the micro- and 

macro-levels of analysis. Up until this point, I have discussed specific policies and 

discussed broad patterns of gubernatorial strategies to use executive orders, but this 

chapter gives little insight into the actual uses of the executive orders. The meso-level 

looks within policy areas broadly and analyzes the purpose of all the executive orders 

issued within the time period under analysis.  

Design and Case Selection 

I focus on two policy areas to develop a deeper understanding of how executive 

orders shape policy areas within the United States. I focus on healthcare and 
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emergency preparedness owing to the activity of the states and federal government in 

recent decades. The media consistently discusses all of these policies areas. These are 

important issues to the public, so calls to improve current policy frequently appear on 

the political agenda for state and national governments. The recent healthcare reform 

from the Obama Administration sparked current interest in healthcare, but reforms were 

made throughout the 1900s. Additionally, all governments became particularly active 

and cognitive of emergency response in the past decade and a half since the 9/11 

attacks. Yet, the 9/11 attacks did not initiate interest in emergency response. This was a 

common concern throughout current decades due to weather disasters, mass shootings 

and a lack of coordination among the levels of law enforcement. The federal 

government and state governments are very active in all of these policy fields. 

This study focuses on two policy areas that governors are consistently active in 

throughout recent decades: healthcare and emergency preparedness. Recent events, 

such as changes to social insurance programs in the 1990s and the adoption of 

Obamacare, as well as the 9/11 attacks, kept these policy fields in constant flux. 

Presidents and governors directed their agencies and related organizations on how to 

institute their desired policies, all with different levels of government and other branches 

of government influencing the public policy framework. 

Health and human services have always been a concern of state governments. 

As you would expect, this is still true today. The modern concerns of public health relate 

to disease outbreaks, communicable diseases and general threats to health or safety. 

Governors actually have a large sway in influencing public health and safety initiatives. 

Some governors can redirect money to respond to outbreaks or fund research on 
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diseases. This is typically done by declaring a public emergency and redirecting 

emergency funds to respond to the present health threat. Additionally, governors start 

their own initiatives in many states to address problems within their state or national 

trends that the National Governors Association is attempting to address. The federal 

government activity in public health has typically been started by the Public Health 

Service and other agencies that deal with public health rather than the president 

himself. Presidents have issued executive orders to influence public health, but they 

have been less active than governors. 

Government activity regarding terrorism has followed a different path. For health 

and human services, the states have taken a more active role by establishing proactive 

policies through executive orders. Federal government mostly focuses their work 

through agencies rather than Congress or the president once major reforms are passed. 

However, this is not the case for counterterrorism. Presidents, Congress and agencies 

have all been very active in shaping the landscape of terrorism preparedness. State 

legislatures participated in this trend as well. Coordination increased considerably after 

the 9/11 attacks. Part of this was due to Congress and the president mandating that 

states must be prepared for terrorist attacks with tested plans, but also states got 

involved because 9/11 raised awareness that few regions were prepared for a major 

terrorist attack or a catastrophe. The need for preparedness was most evident in the 

states and localities that had major populations. In other words, terrorist organizations 

are most likely to select cities that were among the biggest in the nation, such as 

Houston or New York City, due to their high population and ability to cause the most 

chaos and gain attention. For instance, the terrorists that planned the Boston Marathon 
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Bombing selected the day and location due to the high concentration of people in town 

for the event. All levels of government constantly revise their emergency response 

plans. This is in part due to lessons learned from current events, problems discovered 

during practice exercises or policy learning from other governments. However, the 

response even by the time of the Boston Marathon Bombing, emergency preparedness 

plans improved drastically since the 9/11 attacks. 

I conduct a comprehensive examination on these two policy areas rather than 

focusing on a single specific executive order, as was done in the previous chapter. This 

approach takes a much more wide-ranging take on executive orders that influence 

health and preparation of terrorist attacks. This allows me to analyze collectively what 

governors attempt to do with executive orders and the purpose of executive orders, 

beyond just simply describing what type of order is in place. I analyze the purpose of 

these executive orders in the hopes that we can find out what is causing some 

governors to issue more orders than others, as well as to determine if these executive 

orders effect state governments.  

Coding Executive Orders 

This analysis focuses on intent of the executive orders issued by governors 

within each of the selected policy areas. Due to data limitations and time constraints, I 

cannot include all states in this analysis. I drew a random sample of 25 states to closely 

review the purposes that executive orders serve across the United States. Data 

limitations restricted the use of three of the states selected in the random draw 

(Arkansas, Kentucky and Nevada). I code the remaining 22 states in this analysis. I 
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review all executive orders issued between 2004 and 2014 for these selected states to 

identify all executive orders that relate to the two selected policy areas.  

After preliminary review, I created a dataset composed of all executive orders 

that address health and human services, and disaster preparedness. This includes over 

400 executive orders issued by governors and 108 orders issued by presidents in this 

time period. This makes up approximately 7 percent of the almost 6,500 state executive 

orders issued in this time within the 22 states. I classified the executive orders as either 

administrative, budgetary, policy-oriented or symbolic. I then take a more nuanced 

approach to understanding what the goals of governors and the presidents were with 

their executive orders when describing the findings. While some executive orders 

achieve multiple goals, I code the primary purpose of the executive order. The preamble 

typically explains the motivation for issuing the executive order, which helps to clarify 

the primary objective of the order. The criteria used to code these orders is outlined in 

the following paragraph. To ensure coding reliability, I and another coder coded the 

entire dataset and find that the intercoder reliability is high.  

I coded the executive orders once I identified all of the relevant executive orders. 

I reviewed each of the relevant orders to identify the primary reason that governors 

issued the executive order. The categories are: 1) administrative; 2) budgetary; 3) 

policy; and 4) symbolic. Administrative and budgetary concerns overlap to some degree 

in that governors issue both forms of executive orders in order to enable agencies to 

operate. However, the key distinction between the two is that governors issue budgetary 

executive orders for the sole purpose of directing extra funds to agencies so that they 

can maintain functions or respond to a crisis. Governors frequently issue these orders 
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during an emergency or epidemic. I code executive order as policy when the executive 

order establishes new councils, directs agencies on how to implement policy or alters 

interpretation of previous policy. In short, these executive orders changes how agencies 

understand or implement policy. I code executive orders as symbolic when the governor 

issues an executive order with the primary intent of recognizing accomplishments or 

individuals. Governors issue these orders primarily to bring attention to a person or 

particular issue, but the executive order does not establish new policies, direct agencies 

or redirect funds. 

Functions of Executive Orders 

 I first describe the general purpose of executive orders throughout this time 

period. Table 5-1 and Table 5-2 show the executive orders coded based on their 

purpose by policy area. As you would expect, given the distribution of the counts from 

state to state, there is considerable variation across the states. Interestingly, some 

states that rarely issue executive orders, such as Illinois or Vermont, issued a fairly high 

proportion of executive orders explicitly on these two policy areas. The states were 

much more active in health and human services than in terrorism preparedness.1 

Additionally, there are similar patterns across the states in terms of how they use 

executive orders.  

In both cases, the purpose of the executive orders was more policy-orientated. 

Governors attempted to institute new policies or initiatives to address both policy areas. 

In some instances, executive orders removed policies, councils or initiatives. This was 

                                            
1 This is partly due to the current time period under analysis. Once the dataset is expanded to 2000, I 
expect much more activity for terrorism preparedness in immediate response to the 9/11 attacks. 
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included because it aimed at changing the status quo. The next most common form of 

executive order was administrative. These orders would continue councils, initiatives or 

direct agencies to amend their plans. This was due to the fact that many executive 

orders only last for a set time period and some executive orders were designed to 

temporarily make new policy. 

While policy-oriented and administrative executive orders were the most 

common, some governors issued orders that were budgetary or symbolic. These were 

among the least common. The executive orders for budgetary concerns were issued 

because in some states governors must issue executive orders to transfer funds in 

times of emergencies. The symbolic executive orders were least common; however, 

governors use these orders to signal their policy stance to the public.  

Health and Human Services 

Presidential Use of Executive Orders 

To establish an understanding of how executive orders from governors differ 

from presidents, it would be helpful to first know how presidents use executive orders to 

influence policymaking and administrative behavior from their executive branch. 

Therefore, this analysis also looks at presidential use of executive orders to provide a 

comparison to governors. This is performed for both policy areas. Presidents issued a 

number of executive orders to influence health and human services in this time period. 

Almost all of the executive orders focused on health or improving the health of 

employees or citizens by encouraging activity. The majority of the executive orders 

issued were administrative. Rather than starting new initiatives, presidents made 

amendments to previous orders that carried out the same tasks. Unlike many states, 

presidential executive orders remain in place indefinitely. Frequently presidents issue 
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subsequent executive orders to adjust the policy, but presidents do not have to issue 

executive orders to main them as is the case for many governors. Additionally, 

presidents were less proactive than the states. Governors aimed to create new 

programs to address health concerns or to provide better services to citizens. Yet, 

presidential executive orders took a narrower approach to changing the tasks of health 

agencies, what is defined as a current health threat to the country and improving 

activities in schools.  

Gubernatorial Use of Executive Orders 

Unlike presidents, governors were very active throughout this time period on a 

range of issues. Governors issued orders that created research and regulatory councils, 

transferred funds to encourage research on current health concerns and to counteract 

public threats. Unlike the president, most of the executive orders issued by governors 

were not administrative. Rather, they were focused on policymaking through either 

creating new policies, new initiatives or creating councils to oversee a new points of 

emphasis for governors.  

There were several popular initiatives that were created throughout this time 

period, such as initiatives to counteract homelessness or serve the homeless, health 

coordination and adjustments to Medicaid. The majority of these executive orders 

issued were focused on policy. However, other governors used executive orders to 

maintain these initiatives by either extending the program or adjusting the intent of an 

initiative, or the council that seeks to improve it. In the case of more administrative 

executive orders issued in a given state, they were intended to influence already 

existent initiatives. Many of the administrative orders were meant to adjust the policy, 

but some were issued as a result of how executive orders must be issued in that 
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particular state. For instance, some executive orders only lasts a number of years. In 

other states, a new executive order must be issued within a set number of days when a 

new governor takes office in order to retain that executive order and its intended 

purpose.  

Most of the executive orders issued by governors in this time period were 

initiatives pushed for on the state level or by the governor. It was not until the Affordable 

Care Act (ACA) that the governors start to respond to the federal government with their 

executive orders that deal with health and human services, specifically health 

exchanges and analyzing the affordability of healthcare within their state. States 

became very active in healthcare in response to the ACA. Yet, this is really the only 

instance where governors consistently respond to the federal government in regards to 

health and human services. 

While many of the executive orders that were administrative were for 

maintenance of previously issued executive orders, there were other executive orders 

that were in performing an administrative function. In some cases, governors wanted to 

make adjustments to the previously created councils, so they issued executive orders to 

add or remove certain positions or seats on various councils to promote health or 

human services. Additionally, there were many administrative orders that were focused 

on the budget. Governors issued an executive order to transfer funds so that the 

agency, typically confronting some sort of health emergency, could you continue to 

function and serve their purpose. There were a few instances where executive orders 

were issued for primarily symbolic reason; however, this was pretty uncommon and 
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made up only 1.7 percent of all of the executive orders and in most states no symbolic 

executive order was issued. 

Terrorism Preparedness 

Presidential Use of Executive Orders 

Presidents and governors acted differently in regards to terrorism. In this case, 

presidents were much more proactive than governors. Governors primarily issued 

executive orders in response to the president or federal or state legislation. Again, 

presidents made a considerable number of administrative executive orders, but there 

were a lot of policy-oriented executive orders as well. Presidents used executive orders 

to make alterations to policies overseas, but some changes were made at home as well. 

These orders related to coordination with other levels of government and orders that 

involved the military. Some of the more administrative tasks involved adjusting the order 

of succession in times of emergency, as well as amending formal policies relating to 

homeland security and the military. 

Gubernatorial Use of Executive Orders 

 Governors were active in issuing executive orders regarding terrorism 

prevention, but not to the same extent as with health and human services. Governors 

issued almost 100 orders throughout the time under analysis. A number of executive 

orders dealing with counterterrorism are in direct response to Congress, the president 

or federal agencies. The executive orders issued by governors are reactionary. They 

issue executive orders in response to political actors in federal government. This differs 

from executive orders addressing health and human services. Governors issue orders 

relating to health and human services largely based on their own policy agenda or in 

response to public safety crises within their own state. Governors respond to federal 
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government for emergency preparedness, but to state factors for health and human 

services. 

 Executive orders were once more policy-oriented for terrorism preparedness. A 

lot of these orders worked to create policies or systems to allow for better coordination 

with local and federal governments for emergencies. In some states, this involved 

creating a “Fusion Center” that responds to threats within the state. In these centers, 

local officials collect and transfer breaking news to local, state and federal officials in 

order to allow for coordination and to allow all governments to respond quickly to new 

threats. This originally was meant for terrorism preparedness, but it also allows for use 

for any emergency. In fact, many of these centers and the infrastructure created in 

preparation for terrorist attacks can double as disaster or catastrophe response, which 

is why some of the orders incorporate both of these issues within the same executive 

orders in some cases. 

 Governors also issue executive orders for the same reason as health and human 

services. In many instances, governors must reauthorize executive orders after a 

specified elapsed time or upon entering office. Additionally, as time went on, presidents 

and governors amended their initial orders. Technology improved, which enabled the 

coordination efforts to adapt and also improve. Furthermore, in the late 2000s, some of 

the concerns were regarding technology preparedness. This meant that not only was 

terrorism prevention in the form of direct attacks, but also bioterrorism attacks and 

cybersecurity concerns. The issue itself evolved and executive orders were adjusted to 

account for and respond to the new threats.  
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 As with executive orders on health and human services, the bulk of the orders 

were policy-oriented or administrative. There were not many symbolic or budgetary 

orders that relate to terrorism prevention. This was even less common than with health 

and human services. Only one executive order was symbolic and one was budgetary, 

which shows that these orders were deployed for very explicit purposes. The executive 

orders were meant to create new policies or councils and to maintain programs that 

were created by the governor. 

 Discussion 

This chapter analyzed how governors issue executive orders in two policy areas. 

The goal was to understand how governors broadly use executive orders to influence 

current concerns in their administration. I focused on two hot topics in American politics 

– health and human services, as well as terrorism prevention. These are policy areas 

that all governments are constantly working on and striving to improve. There was 

significant activity throughout the time under analysis by both the federal government 

and state governments.  

The analysis shows that governors were also quite active in shaping the policy 

area with executive orders. Governors issued over 400 executive orders (approximately 

300 involving health and human services, and roughly 100 on terrorism preparedness) 

to influence the two policy areas. The majority of the orders were focused on policy – 

either creating new policies, plans or creating councils or departments to oversee and 

regulate a given concern. The other frequent purpose of executive orders were 

administrative orders that maintained previous policies, direct agencies to adjust 

policies or to make technical changes to the way the state handled the two policy areas. 
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There is a noticeable difference between how governors use executive orders for 

health and human services versus how they do so regarding terrorism preparedness. 

This discrepancy might stem from the activity of the federal government during the time 

period. The federal government was active with health and human services in terms of 

having the US Public Health Service work to help lower income citizens with health 

responses, as well as to enact legislation to address public concerns. Yet, there was no 

large impetus for the federal government to create new legislation that influence the 

health policy until President Obama entered office and pushed for healthcare reform. 

That is likely why governors were not very responsive to the federal government action 

prior to 2009. Governors did not respond to the federal government simply because the 

federal government was not very active. During this time period, some states were 

active in changing their healthcare, so this would help to explain gubernatorial behavior. 

It was not until the ACA was discussed and eventually adopted by Congress that we 

see governors responding to federal legislation or presidential executive orders.  

Healthcare activity throughout the 2000’s is in direct contrast to terrorism 

prevention. Healthcare in most states did not see any shock to their policy equilibrium 

until the ACA was adopted. Yet, at the start of the century we had the 9/11 terrorist 

attacks, which led to a significant amount of activity on the federal level in the early 

2000’s. The federal government was much more active in establishing formal plans for 

terrorism and catastrophe preparedness across the country. In response to 9/11, 

Congress and the president acted quickly and on rather wide ranging areas in order to 

prevent any other possible terrorist attacks. This is significant for two reasons. First, this 

meant that there were much more activity for the governor to respond to. Second, it set 
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an imperative for the governors needed to react to in order to assure citizens that they 

are safe.  

 These findings show that governors use executive orders as a form of 

policymaking. Most of the orders issued by governors either create policy or make 

administrative changes Future research should more states in analysis, but my analysis 

indicates that the remaining states follow similar patterns in regards to the purpose that 

executive orders accomplish. Only three of the twenty-two states analyzed issued more 

executive orders that were more administrative than policy-oriented (no states issued 

primarily budgetary or symbolic orders). Consistent with previous chapters, governors 

use executive orders to set the agenda and to institute policies in these two broad fields. 

While this chapter does not isolate the factors that lead to why governors issue policy-

oriented versus administrative executive orders, it helps to show that many of the 

executive orders issued by governors are more than simply a symbolic gesture or 

political posturing, it is a deliberate attempt to shape policy and current policy areas. 

Several recent presidential analyses show that, while presidents issue many executive 

orders throughout their time in office, these executive orders are more symbolic and 

have little effect in terms of the way that the executive branch institutes public policies.2 

My findings are counter to presidential scholars in that I show that the main function of 

executive orders within policy areas is either administrative or policy-oriented. In the 

former case, government would be forced to cease existing policies or wait for 

legislative approval; whereas, in the latter case, I find that many governors pursue their 

                                            
2 See: Fine and Warber (2012). 
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policy objectives or work to make changes in executive branch government by issuing 

executive orders. 
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Table 5-1. Function of executive orders issued relating to health and human 

services from 2004 to 2014. 

State Administrative Budget Policy Symbolic Total 

Alaska 1 0 0 0 1 

Arizona 20 19 17 1 57 

Georgia 4 3 11 0 18 

Illinois 5 0 6 1 12 

Indiana 4 0 7 0 11 

Iowa 1 0 0 0 1 

Kansas 1 0 5 0 6 

Louisiana 8 2 10 0 20 

Maryland 5 0 20 2 27 

Michigan 10 0 47 0 57 

Minnesota 4 0 6 0 10 

Missouri 9 0 8 0 17 

North Carolina 4 0 6 0 10 

Oregon 3 0 6 0 9 

Rhode Island 13 0 13 1 27 

South Dakota 1 0 12 0 13 

Tennessee 1 0 3 0 4 

Texas 1 0 1 0 2 

Utah 0 0 1 0 1 

Vermont 3 0 16 0 19 

Washington 2 0 6 1 9 

West Virginia 3 1 10 0 14 

Total 103 25 211 6 345 
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Table 5-2. Function of executive orders issued relating to terrorism preparedness 
from 2004 to 2014. 

State Administrative Budget Policy Symbolic Total 

Alaska 0 0 0 0 0 

Arizona 6 1 11 2 20 

Georgia 6 0 2 0 8 

Illinois 2 1 1 1 4 

Indiana 4 0 5 0 9 

Iowa 1 0 0 0 1 

Kansas 2 0 1 0 3 

Louisiana 0 0 3 0 3 

Maryland 0 0 8 0 8 

Michigan 2 0 5 0 7 

Minnesota 0 0 0 0 0 

Missouri 4 0 1 0 5 

North Carolina 0 0 0 0 0 

Oregon 0 0 1 0 1 

Rhode Island 0 0 2 1 3 

South Dakota 0 0 5 0 5 

Tennessee 1 0 0 0 1 

Texas 1 0 1 0 2 

Utah 0 0 0 0 0 

Vermont 2 0 2 0 4 

Washington 0 0 1 0 1 

West Virginia 1 0 5 0 6 

Total 32 1 54 4 91 
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CHAPTER 6 
DRIVING FACTORS OF SPECIFIC POLICY ADOPTION 

Summary 

 I analyze gubernatorial use of executive orders at the micro-level and highlight 

the limitations of viewing policy creation as being driven solely by the legislature. 

Chapter 6 analyzes policymaking on the state level using lesbian, gay, bisexual and 

transgender (LGBT) employment protections as an illustrative case. First, I analyze 

factors that cause governors to issue controversial executive orders. I find that 

governors are more likely to issue these executive orders when first entering office and 

when they are institutionally stronger. Findings also suggest that partisan makeup of the 

legislature may play a role in helping to explain executive order usage. Governors were 

less likely to issue executive orders when the legislature was made up of more 

members of the same party as the governor, as well as when government is unified.  

I next turn attention to the role that executive orders play on adoption of 

legislation that parallels these same executive orders. I argue that executive action, or 

inaction, influences the adoption of LGBT-inclusive legislation. I find that there is no 

statistical difference in the likelihood of adoption of legislation between states with and 

without executive orders in place, but states with executive orders are more likely to 

adopt legislation as time goes on. Counter to executive order findings, states with 

weaker governors are more likely to adopt legislation, which suggests differing 

strategies to policy adoption. 

Governors tend to issue executive orders at the start of their tenure, but adoption 

of stronger, more enduring policy does not happen for years later, in part, due to 

differing incentives for governors and the legislature. In the case of LGBT protections, 
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partisanship is strongly linked to both gubernatorial use of executive orders and 

adoption of legislation. Democratic governors issued approximately 80% of the LGBT-

inclusive executive orders. Counter-intuitively, states with executive orders in place 

experience a longer wait time for the legislature to adopt similar legislation. Additionally, 

states with executive orders in place are not inherently more likely to adopt similar 

legislation, but states with executive orders in place are more likely to adopt legislation 

as time moves on. In neither case of sexual orientation or gender identity protections do 

executive orders preclude the adoption of legislation, but legislatures are less likely to 

adopt similar legislation in the near future. These results show that policy adoption 

cannot be understood by simply considering legislative action.  

Methods of Establishing Employment Protections 

 Presidential scholars have long emphasized the role of the executive branch in 

federal policymaking. Presidents develop policies formally through unilateral action, but 

they also pursue their objectives in the legislative arena. Governors fill an analogous 

role within their states. They manage the bureaucracy and they help set the policy 

agenda through speeches, calling special sessions or by taking unilateral action. I 

analyze factors that explain gubernatorial use of executive orders, and I assess how 

these same executive orders influence statute adoption of similar legislation, using 

lesbian, gay, bisexual and transgender (LGBT) employment protections as an 

illustrative case. This case is particularly well suited to test the role of executive action 

on legislative policy adoption. Since the 1970s, dozens of governors issued executive 

orders to establish protections for the LGBT community by prohibiting discrimination 

based on sexual orientation and/or gender identity. As Figure 6-1 shows, executive 
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orders created many of the first LGBT protections. Only one governor issued an 

executive order after legislation was already in place (Massachusetts Governor Mitt 

Romney in 2003). In all other cases these executive orders created new policies.  

These early protections only protected sexual orientation in public employment. Only 

one governor in history has been openly out as bisexual or gay (Kate Brown – 

Democratic Governor of Oregon) while in office and no governor has been out as 

transgender. Therefore, this is not a story of descriptive representation. Years, or even 

decades, lapse between when a governor issued an executive order to the adoption of 

legislation, if adopted at all. This variation in policy creation allows for analysis of 

gubernatorial motivation to issue executive orders, while also providing an opportunity 

to consider the role of executive action on legislative statute adoption. 

 Policy diffusion literature most often focuses on legislatures’ adoption of 

legislation. Commonly states are the unit of analysis (Berry and Berry 1990; Mooney 

and Lee 1995), but many studies analyze determinants of policy adoption at the local 

level (Sharp 2005; Shipan and Volden 2008). Many recent scholars try to explain 

diffusion beyond defining policy adoption as a single stage process. They attempt to 

understand the content complexity of the adopted policies (Karch 2007) and the 

mechanism that leads to their adoption (Hicks et al. 2015; Shipan and Volden 2008). 

There is a key limitation to the majority of these studies – they rely almost entirely on 

policy adoption by the legislative branch of government. However, this is not the only 

manner in which governments create policies.1 Indeed, studies show that other political 

                                            
1 The courts and various agencies also create their own form of policy. However, I focus primarily on 
executive orders and their influence on statute adoption for this chapter. 



 

144 

actors can greatly influence the policy landscape whether through interest groups 

challenging the legality of policies in the courts or acting as policy advocates to provide 

information to politicians (Godwin and Schroedel 2000), or even by executives acting as 

policy entrepreneurs to pursue their political agenda (Spill, Larci and Ray 2001). I look 

solely at employment protections for LGBT individuals to demonstrate that the executive 

orders can play a role in adoption of legislation. 

Gubernatorial and Presidential Use of Executive Orders 

Governors themselves vary on many dimensions and approaches to running 

government. Part of this is due to the state’s traditions or the powers given to the 

executive branch vis-à-vis the ability of governors to pursue their policy agenda with 

executive orders. Gubernatorial power diverges along several lines, such as ability to 

veto legislation, set the budget and tenure potential, which puts governors on a different 

footing from one another when comparing relative strength, particularly when pursuing 

their agenda in the legislature (Kousser and Phillips 2012). Executive orders are 

unilateral tools that all governors can use to promote their agenda or to direct agencies 

on how to carry out executive functions (Mayer 1999). Since voters hold executives 

responsible for policy outcomes, governors have motivation to institute policy 

unilaterally to circumvent opposition in the legislative arena (Krause and Cohen 1997). 

Governors can quickly win support by making administrative changes that align 

implementation of state programs with the governors’ platform, as well as signal overall 

policy stances (Partin 2001).  

Use of executive orders can also serve as a symbol of new administrative goals. 

Mayer (1999, p. 446) notes that presidents use executive orders "as a symbol of their 
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intention to act decisively" on an issue devoid of Congressional approval or action. 

Presidential literature also suggests that executives are more prone to issue executive 

orders to alter policy. Mayer and Price (2002) argue that presidents use executive 

orders on significant issues in order to direct agencies and signal to other political actors 

that their policy preferences differ from their predecessor. My evidence suggests that 

this is true for governors, since the majority of the governors under analysis issued 

protections for LGBT members within the first month of entering office.  

Early presidential studies suggests that use of executive orders can be explained 

primarily by the rise of the institutional presidency (Burke 1992) or divided government 

(Deering and Maltzman 1999), but later research suggests that motivations to issue 

executive orders are more complex. Fine and Warber (2012, p. 272) argue that the 

intent of executive orders differs based on unified or divided government, and that 

presidents “attempt to bypass a hostile Congress to transform their major policy ideas” 

into reality. This suggests a refined approach to the strategic model. Executives should 

issue more policy-oriented orders when they view their objectives as unlikely to pass in 

the legislature. 

Executive orders are not equivalent to legislation, and should not be 

conceptualized as such, but these orders emulate many of the qualities of legislation 

and are often seen as one possible step in the incremental progression to adoption of 

legislation. Executive orders can define a protected class,2 as well as indicate the 

administration’s policy preferences. In the best case scenario, states view executive 

orders as equivalent to the law. However, executive orders are much less stable than 

                                            
2 For more information on employment protections see: Colvin (2007); Sellers and Colvin (2014). 
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legislation because executive orders are not necessarily permanent. Seven states had 

protections created by executive order that were subsequently removed or invalidated. 

For instance, the Iowa Supreme Court nullified protections when it ruled that the 

governor went beyond his constitutional power to issue the executive order (HRC 2014). 

Oregon citizens also successfully passed a ballot initiative in 1988 that temporarily 

invalidated sexual orientation protections.3 The remaining five states had protections 

taken away once a new governor took office, and in all cases, this occurred when party 

control of the executive switched from Democrat to Republican. Several state courts 

ruled that transgender discrimination is a form of sex discrimination under state statutes 

(Transgender Law Center 2010), but often these cases remain tied up in court for years 

and can still be challenged in appeals or state supreme courts.  

Statute Adoption and Executive Orders 

 Policy diffusion literature in recent years is critical of assessing the adoption of 

multiple variations of policy in the same analysis because the determinants of some 

components of LGBT policy may differ from others, which can cause misleading 

conclusions (Boehmke 2009). The same is found when assessing the factors that lead 

to adoption of different kinds of protections for the LGBT community (Taylor et al. 2012). 

For this reason, my analysis is broken down into two parts: 1) factors that lead to 

executive order use; and 2) determinants of adoption of legislation establishing LGBT 

employment protections. I argue that executive action and adoption of legislation 

influence one another; further, executive orders can delay the adoption of legislation. 

                                            
3 The Oregon Supreme Court eventually reinstated the protections when it the ruled the ballot initiative 
unconstitutional, but the initiative caused protections to briefly be taken away. 
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Howell (2005) posits that executives have two broad choices to pursue policy objectives 

– they can either pursue unilateral action or submit proposals to the legislature. He 

asserts that the role of the executive in policymaking, and his or her ability to influence 

political outcomes, varies depending on whether the chief-executive creates policies 

unilaterally or the legislature crafts legislation. I argue that governors with stronger 

institutional powers are more likely to establish policy unilaterally, but these executive 

orders make legislatures less likely to adopt similar pro-LGBT legislation by reducing 

the governor’s ability to negotiate once he or she sidesteps the legislature (Krause and 

Cohen 1997; Wigton 1996).  

 State politics and policy diffusion literature assert that there are internal and 

external factors that lead to adoption of legislation (Berry and Berry 1990). External 

factors include innovations from other states and diffusion. Findings indicate that 

regional pressures and innovations made by neighboring states influence the adoption 

of similar policies; though, scholars in recent years question the power of interstate 

factors to influence policy adoptions due to the rise in technology and national advocacy 

groups (Haider-Markel 2001). Mooney and Lee (1995) find that significant value 

conflicts occur for morality politics, which LGBT policies fall within, that make intrastate 

factors pivotal to explaining the adoption of policies. Social and political conditions 

within a state are particularly important when analyzing the adoption of morality politics 

(Gray 1994). Social conditions, such as values or citizen ideology, influence the 

adoption of legislation by altering the individuals elected to office and the overall support 

for creating change. Lax and Phillips (2009) found that, overall, liberal states are more 

likely to adopt pro-LGBT policies; further, states with larger proportions of Evangelicals 
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were less likely to adopt these pro-LGBT policies (Barclay and Fisher 2003; Haider-

Markel 1999; Taylor et al. 2012). Previous studies also find that greater Democratic 

control of the legislature increases the probability that states will adopt pro-LGBT 

legislation (Haider-Markel 2001; Taylor et al. 2012). These studies did not control for 

governors, but based on shifting alliances of political parties in the 1990s, Democratic 

governors should issue pro-LGBT executive orders more. Thus, the first two hypotheses 

are: 

 

Hypothesis 1: Democratic Governors are more likely to issue executive orders. 

Hypothesis 2: The likelihood of adoption of LGBT employment protections increases  

as the percent of Democratic legislators increases, all else equal. 

 

Presidential scholars find that governors issue executive orders strategically. 

Howell (2003) shows that presidents use unilateral tools, particularly executive orders, 

in order to further their policy objectives. In a similar regard, I argue that stronger 

governors establish protections upon entering office through executive orders because 

they are given greater leverage to act unilaterally and there is strategic incentive for the 

governor to do so, but this action may run counter to the incentives of the legislature 

and overall long-term goals of the governor (Bolton and Thrower 2015). As Howell 

asserts, the legislature is often unable to respond with legislation, even when a majority 

is opposed to this new policy, because building a successful coalition to overturn the 

executive order is challenging. While Howell focuses on executive orders that run 

counter to the legislature’s preference, I expect state legislatures to have similar 
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coalition building problems when considering the adoption of LGBT-inclusive statutes 

that strengthens protections created by the executive order. This leads to following 

hypotheses: 

 

Hypothesis 3: Governors are more likely to issue executive orders at the start of their  

tenure.  

Hypothesis 4: Stronger governors are more likely to issue executive orders, all else  

equal. 

 

Governors may utilize executive orders when they view the legislature as unlikely 

to pass inclusive legislation. On the other hand, it is possible that part of the delay in the 

adoption of legislation may be due to the governor adding protections through executive 

orders. Among the governors who issued executive orders to protect sexual orientation, 

14 of 24 faced divided government and an additional 5 confronted legislatures with 

smaller Democratic majorities (55% or less). A similar story is seen with gender identity. 

Of the 11 governors who added protections, 7 faced divided government and an 

additional governor had a smaller partisan advantage in the legislature. Ultimately, 

however, short-term gains for the LGBT community actually lead to long-term difficulty 

in achieving more comprehensive protections. 4 Executive orders do not prevent statute 

adoption, but they impede the development of a successful coalition and executives turn 

to executive orders more when the legislature is less capable of mobilizing around the 

                                            
4 Presidents increasingly use executive memos and signing statements. The Chief of Staff for Governor 
Jack Dalrymple of North Dakota sent an executive memo protecting sexual orientations for employees in 
2015, but no other state issued a similar memo throughout the time period. 
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issue (Bolton and Thrower 2015). As a result, I expect that LGBT-inclusive executive 

orders to hinder the spread of similar statutes, but not altogether prevent their adoption. 

 

Hypothesis 5: Legislatures are more likely to adopt pro-LGBT legislation the longer it  

has been since a governor issues an inclusive executive order.  

 

Data and Expectations 

To assess factors that explain policy adoption, I conceptualize policy adoption in 

two ways: 1) as created by executive orders and 2) as created by legislation. I created a 

comprehensive dataset of governors’ use of executive orders and legislatures’ adoption 

of statutes that establish sexual orientation and trans-inclusive employment protections. 

I identified executive orders by first searching within the National Gay and Lesbian Task 

Force (2014) and Human Rights Campaign’s (2014) websites for “executive order,” 

“sexual orientation,” “gay,” “transgender,” “gender identity,” and “governor.” I conducted 

similar searches within each state’s governmental website and general searches online. 

The Human Rights Campaign (2014) provided employment nondiscrimination statute 

adoptions. The resulting dataset spans from 1975 – the first year that any form of 

protection was in place – to 2013 for all fifty states.  

I argue that factors specific to individual governors lead to their issuance of 

executive orders. Klarner (2012) provided the executive political features. The term 

Democratic Governor is a dichotomous variable coded 1 for Democratic governors and 

0 otherwise. I expect Democratic governors to be more likely to issue executive orders 

since on average they appeal to a more liberal voting base and have greater motivation 
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to do so than their Republican counterparts (Brewer 2007). While not all Democrats are 

proponents of LGBT rights, they have more electoral incentives to push for 

nondiscrimination policies. Because the Christian Right Movement (and social 

conservatives more generally) comprise a strong and highly active component of the 

Republican Party, creating LGBT-inclusive policies could harm reelection bids of 

Republican governors (Wilcox and Robinson 2010). Therefore, Republican governors 

have little incentive to issue an executive order to protect LGBT employees. A similar 

concern confronts Democrats in more conservative states. These governors have less 

incentive to issue an executive order than a governor from a more liberal state because 

of potential backlash in subsequent elections. If governors work to appease their base 

at the expense of swing voters, they endanger holding together a plurality coalition to 

win reelection, so this is not simply a story of partisan control of government; intrastate 

factors must be considered as well to explain gubernatorial behavior.  

The next explanatory variables consider the how time in office influences how 

governors issue executive orders. I argue that governors who are more liberal or 

governors who confront more liberal constituencies want to gain political points by 

issuing protections. Issuing executive orders can quickly establish new policy without 

losing much political capital in liberal states that are amenable to these protections. This 

allows governors to establish policy and avoid confrontation with a legislature that is 

either controlled by the opposition party or resistant to the policy, but early unilateral 

action may thwart future negotiations by worsening ties with the legislature. Since this 

does not require negotiations with other political actors, governors can achieve their 

objectives upon first entering office without losing much political capital. However, 
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governors may pursue their policies through legislative or administrative means first if it 

appears that there are receptive members in the legislature or agencies. If the 

governor’s efforts are unsuccessful, executive orders may be appealing once more – 

later in their tenure. The variable Years Served by Governor is the number of years that 

a governor has served in office as recorded by Klarner (2012). I expect governors to 

issue orders most upon first entering office and towards the end of their tenure as they 

lose political clout. Therefore, I also include Years Served by Governor2 to account for 

the nonlinear relationship. Unlike presidents, not all governors face term limits. Knowing 

that you cannot run for reelection could encourage governors to add protections in their 

last year in office, once governors realize that the legislature is unlikely to act prior to 

the end of their term. Therefore, I expect lame duck governors to be more likely to issue 

an executive order. I include Term Limited to account for governors serving their last 

year in office. 

I argue that stronger governors are more likely to issue executive orders prior to 

pursuing legislation in the legislative arena. Weaker governors may not have the ability 

to issue these protections, so they take a more conciliatory approach to policymaking. I 

account for the relative strength of an administration by controlling for annual estimates 

of institutional power of the governor based off of Beyle (2007). This cannot get directly 

at capturing managerial style, but it creates a proxy for the potential ability of governors 

to manage their administration. The resulting measure, Gubernatorial Power, can range 

from 0 to 5 with values increasing for relatively stronger governors. I expect stronger 

governors to issue executive orders, while I expect weaker governors to be more 
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successful in legislation adoption because they have less discretion to establish policy 

unilaterally.  

 I construct two measures of policy diffusion to control for neighboring states’ 

policy adoption. Consistent with policy diffusion literature, I model these variables as a 

function of the proportion of neighboring states that adopted similar policies.5 I include 

these variables to account for regional influences and practices. Executive Order 

Diffusion and Statute Diffusion measure the proportion of bordering states that have an 

executive order in place, or passed legislation, respectively. The models require two 

distinct measures for both forms of protections because analysis looks at the spread of 

protections through two separate mechanisms – 1) through unilateral executive action; 

and 2) through legislative action.6 I create these measures for sexual orientation and 

gender identity, so the models use a total of four terms to estimate the results in Table 

6-1 and Table 6-2. In keeping with previous literature, I expect policies to diffuse 

regionally, but I do not expect the diffusion variable to be as influential as when it was 

first conceived, owing to the rise in technology and national organizations that prior 

scholars raised as limitations on the diffusion variable.  

 I expect the strategy deployed by governors on whether or not to issue executive 

orders to influence the adoption of legislation. I expect governors to issue executive 

orders when legislation appears unlikely and, therefore, associated with delayed 

enactment of similar legislation in the near future. Two variables control for this. I expect 

the term Executive Order to make legislatures less likely to adopt legislation. This 

                                            
5 See Mooney and Lee (1995); Haider-Markel (2001). 

6 However, as a robustness check, the alternative models included a composite measure that accounted 
for the presence of either protection, in addition to including both terms in the model. 
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explores the role of executive orders on the adoption of legislation. This variable is 

coded 1 when a state has an executive order in place in the given year, and 0 

otherwise. Additionally, I include Years since E.O. Issued to account for the increasing 

probability that a state will adopt legislation in later years. The term is transformed using 

the square root function to account for the increasing probability of states adopting 

legislation, but with diminishing returns.  

Partisan control of government helps to explain both models, but partisanship is 

controlled differently based on the guiding theory. Presidential literature suggests that 

the proportion of the legislature that is controlled by the same party as the governor 

should explain executive behavior. Therefore, in the model analyzing the issuance of 

executive orders, I control for the % of Legislators from the Governor’s Party (log) in 

order to capture the governor’s prediction of the likelihood that similar legislation may 

pass. I expect governors to issue orders when there are fewer same party members in 

the legislature. The policy diffusion and LGBT literature, however, finds that the 

adoption of pro-LGBT policies is highly dependent on the partisan makeup of the 

legislature, with higher proportions of Democrats linked to the adoption of LGBT 

protections (Haider-Markel (2001); Soule and Earl 2001; Taylor, et al. 2012). I model 

partisan composition of the legislature with the term Democratic Legislators (logged %). 

The models account for both terms as the log of the percentage to account for the fact 

that there is diminishing returns on the likelihood of policy adoption as a single party 

takes over greater control of the legislature.7 I also include Divided Government to 

                                            
7 This modeling approach was selected to account for the fact that not all changes to the partisan makeup 
of legislatures have the same effect on altering behavior. For instances, the probability that a legislature 
adopts legislation will increase much more by picking up 1 new seat to move from 55% to 56%, as 
compared to when the new seat shifts partisan control from 70% to 71%. 
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account for partisan tension that occurs with divided or quasi-divided government. In 

keeping with previous literature (Mayer 1999; Howell 2003; Fine and Warber 2012), I 

expect governors to be less likely to issue executive orders and legislatures to be less 

likely to adopt legislation during divided government.  

I account for several additional controls. Liberal Citizen Ideology, which models 

the annual constituency’s ideology within each state using a revised citizen ideology 

series from Berry et al. (1998).8 I expect governors and state legislatures to be more 

likely to add protections when their constituents are more liberal. Evangelical Rate is the 

percentage of Evangelical Protestants within the states as measured by the 1980, 1990, 

2000 and 2010 Religious Congregations and Membership surveys Socially conservative 

constituents tend to favor policies that reflect their personal beliefs (Sharp 2005), and I 

expect that states are less receptive to both forms of policies when there are higher 

proportions of Evangelical within the population. Finally, the control Time is a simple 

time counter. 

Estimation 

 Using Multilevel Event History Analysis, with the state/year as the unit of 

analysis, I evaluate:  

1. The probability that a governor i will issue an executive order protecting LGBT 

employees in time t, given that no executive order is in place. 

2. The probability that state legislature i will adopt an LGBT-inclusive employment 

nondiscrimination statute in time t, given that it has not already done so. 

                                            
8 The provided data ranges from 1974-2010. I extrapolate values for 2011-2013 to provide estimates for 
these years. 



 

156 

Analysis runs from 1975 to 2013 for all of the models. 9 As discussed previously, states 

vary in tradition and use of executive orders. Multilevel modeling accounts for these 

differences and within-state patterns of adoption seen throughout the years. Two 

separate analyses estimate factors that lead to the adoption of sexual orientation, and 

gender identity protections. This is because the determinants that lead to their adoption 

differ from one another. In fact, Taylor et al. (2012) found that the effect of determinants 

that lead to successful statute adoption of LGBT protections share common elements, 

but differ based on type of protections added – sexual orientation versus gender 

identity. Therefore, I estimate the likelihood of policy adoption separately for sexual 

orientation and gender identity. The models estimate state-level heterogeneity with a 

level-2 variance component; additionally, year-level heterogeneity is accounted for with 

a level-1 variance component (see Rabe-Hesketh and Skrondal 2008).  

The dependent variables are all binary variables coded one for policy adoptions 

and zero if the policy is absent. States drop from analysis once an “event” occurs, i.e. 

the state adds protections. The analysis defines an event differently based on the type 

of policy under analysis because the two forms of adoption occur independent from one 

another. In many states the both legislation and an executive order was issued, but it 

did not occur in the same year (Massachusetts is the only exception). For executive 

orders, an event occurs when either a governor issues an executive order or the 

                                            
9 The year 1975 was selected because it was the first year that an LGBT-inclusive nondiscrimination 
policy was in place – in this case, by executive order to protect sexual orientation. However, I tested three 
alternative start years (1981, 1993 and 1999) as a robustness check. State legislatures adopted sexual 
orientation and gender-identity legislation in 1981 and 1993 (respectively). Additionally, the first year a 
transgender-inclusive executive order was in 1999. No start year yielded substantively different results, 
but the variance explained was higher as more years were included in analysis. 
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legislature adopts a statute.10 For statutes, an event only occurs when the legislature 

adopts a statute. An advantage of using Multilevel Event History Analysis is that it 

models “unobserved heterogeneity as a random effect, [therefore,] coefficients for 

measured variables are less biased” (Mills 2011, p. 13). The state-level variance 

component partly accounts for the different traditions, and frailties, across the states.  

Results 

Determinants of Executive Orders 

 First, I examine the factors that lead to governors issuing executive orders. The 

first model presented in Table 6-1 considers factors that lead to protections for sexual 

orientation and the second model analyzes determinants that influence governors to 

issue executive orders protecting gender identity. The dependent variable is whether a 

governor issues an executive order in a given state/year, given that no executive order 

is in place and the legislature has not already adopted similar legislation. Both models 

present the results of a Multilevel Event History Analysis. Time is centered at 2013. The 

covariates Gubernatorial Power, Executive Order Diffusion, Liberal Citizen Ideology and 

Evangelical Rate are all grand-mean centered, which does not alter the estimates, but 

aids in interpretation, as the intercept is now meaningful.  

The findings are similar for gubernatorial factors across both models. As theory 

and previous suggests, Democratic governors are much more likely to issue executive 

                                            
10 While ideally states would re-enter the dataset if the state removes an executive order, this raises 
several concerns. First, this approach introduces multiple observations for the same state, so the 
probability is high that there is statistical dependence between the observations and errors. This would 
cause p-values and standard errors to be lower than in actuality. This can be adjusted for through robust 
estimation methods; yet, a larger concern lies with the question of re-entry. It is unclear when the state 
becomes at risk again. Depending on modeling choice, this could introduce considerably more 
observations, but could also introduce considerably more error if states reenter at the wrong time.  
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orders. Governors issue executive orders at the start of their tenure. In the model 

focused on sexual orientation protections the square term is statistically significant, 

which is consistent with the presidential literature and suggests that governors turn to 

executive orders at the start and end of their tenure. However, the term is not 

statistically significant for transgender protections. The differing findings make it unclear 

whether the relationship is linear or nonlinear, but demonstrate that governors are most 

likely to issue protections at the start of their administration. Governors in their last year 

in office are not statistically more likely to issue protections.11  

 The political conditions appear to play a lesser role in explaining gubernatorial 

use of executive orders. The results suggest that diffusion plays a role in governors’ 

actions, but no clear relationship can be drawn. In both models, the term is statistically 

significant, but it is positive for gender identity and negative for sexual orientation. This 

is unclear why and will be further discussed in the conclusion. Citizen ideology is not 

statistically significant for either of the models. Divided government is shown to increase 

the likelihood that a governor will issue an executive order by a factor of 2.8 for sexual 

orientation protections, and % of Legislators from the Governor’s party shows that 

governors are less likely to issue orders when their party controls more of the 

legislature. This gives some credence to the notion that governors issue executive 

orders when they do not expect legislation to pass; however, this does not hold true for 

transgender protections. The Evangelical population is negative and statistical 

significant for sexual orientation protections, but also does not reach conventional 

                                            
11 However, it should be noted that there is a weak correlation (r = 0.15) of Years Served by Governor2 
with the last year in office, which could account for a decline in statistical significance. 
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statistical significance for the transgender model. Both models show that governors are 

more likely to issue protections later into the time frame and the variance across the 

state is significant. 

 Next, I generate a graph for the “typical” state in the last year of analysis. Looking 

only at the states still “at risk” in 2013, I set all continuous covariates to their 2013 

mean. I estimate the predicted probability that a governor will issue an executive order 

to protect sexual orientation in their first eight years in office, assuming they 

experienced unified government throughout their tenure and the governor cannot be 

term limited.12 Figure 6-2 plots the results separated by partisanship of the governor. 

Clearly, partisanship matters. Democrats are much more likely to issue executive orders 

to establish LGBT protections. At no point in time do the confidence intervals of 

Democrats and Republicans overlap. Figure 6-2 shows the relationship of time served 

in office with the declining likelihood of issuing an executive order. There is an upshot in 

likelihood approximately five years into office, but this incline is modest. Governors from 

both parties are most likely to issue protections upon first entering office. The model 

predicts that in 2013 there is a very high likelihood that Democratic governors will add 

protections upon entering office; whereas, the predicted probability for incoming 

Republican governors is roughly 0.4. Only 1 Democratic governor has taken office in a 

state that without these LGBT protections in place since 2013 (Virginia 2014). In that 

particular case, Governor Terry McAuliffe added protections for sexual orientation and 

                                            
12 Figure 6-2 uses the model estimating the likelihood that a governor will add sexual orientation 
protections since there are more cases of governors issuing executive orders. The results are more 
robust. 



 

160 

gender identity in his first month in office. No Republican governors added protections 

after 2013. This is merely anecdotal, but consistent with the model’s prediction.  

Determinants of Statute Adoption 

 The analysis so far shows that gubernatorial characteristics and the political 

conditions that the administration confronts help to explain when governors issue 

executive orders to protect the LGBT community. The analysis now turns to considering 

the role of executive action by examining factors that lead to statute adoption of LGBT-

inclusive employment protections. Once more, Time is centered at 2013, while the 

covariates Gubernatorial Power, Executive Order Diffusion, Liberal Citizen Ideology and 

Evangelical Rate are all grand-mean centered. The model provided in Table 6-2 

estimates the likelihood that a state legislature will adopt legislation that provides LGBT 

protections given that it has not already done so. Executive order is not statistically 

significant for either of the models, nor was the partisanship of the governor. However, 

legislatures are more likely to adopt legislation the longer it has been since an executive 

order was issued. Executive orders do not inherently prevent the adoption of the laws, 

but this reveals that there is a relationship between the two. Either governors 

unintentionally delay the adoption of legislation by adding executive orders or governors 

issue executive orders because legislation is unlikely. The findings on Gubernatorial 

Power in Table 6-1 and Table 6-2 indicate that both of these explanations may be at 

play.  

The remainder of the findings is consistent with expectations and previous 

literature. Statute Diffusion is consistent in both of the models, which suggests that 

neighboring states may influence the adoption of legislation, but this finding may also be 

related to neighboring states being homogenous in terms of ideology and constituents. 
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Legislatures are more likely to adopt legislation in states where the citizens are more 

liberal. The Evangelical population suggests a similar conclusion. States are less likely 

to adopt legislation protecting sexual orientation when the Evangelical population is 

higher, but this does not hold true for trans protections. Additionally, states with more 

Democrats in office are more likely to adopt protections. Consistent with previous policy 

diffusion research more Democrats in office leads to a higher probability of states 

adopting pro-LGBT legislation. Divided government is not statistically significant, which 

may be a reflection of the partisanship of the governor also not being a statistically 

significant determinant on the adoption of legislation, but may also speak to the 

overwhelming importance of the partisan composition in the legislature. As with 

executive orders, states are more likely to adopt statutes throughout the time period.  

Discussion 

Scholars have largely neglected why governors issue executive orders and the 

role that executive action plays on influencing the adoption of legislation. Analyzing 

executive orders systematically, and in conjunction with legislation enacted, reveals a 

very different picture of the extent of LGBT protections than when looking solely at 

legislation. As of 2015, 24 states have some degree of trans-inclusive nondiscrimination 

employment protections, but only 18 states have statutes in place preventing 

employment discrimination. Likewise, 28 states have statewide sexual orientation 

protections, but only 21 of these states established protections through statutes.  

Employment protections for sexual orientation and gender identity are an 

interesting area of analysis for gubernatorial behavior. Typically, policy diffusion looks at 

the adoption of legislation, but this analysis shows that this is not the only way that 
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states added protections. Further, it is interesting to consider the adoption of 

controversial, Democrat-owned, policy area because it allows us to explore behavior 

when the governor and the state often times differ starkly in policy preferences. To date, 

no similar analysis of LGBT protections across the states exists, and this analysis 

simply cannot be conducted quantitatively on the federal-level. LGBT protections was 

restricted to exploring legislation (see Haider-Markel 2001; Taylor et al. 2012), the 

courts (see Mooney 2000; Sharp 2001), and frequently excluded gender identity 

protections. While one work, Sellers (2014), analyzed the factors that led to 

gubernatorial use of executive orders, this analysis was restricted to gender identity 

only, and did not account for the effects of diffusion or the potential relationship of 

executive order use with adoption of legislation. Future research should consider other 

less controversial areas or Republican-owned policy areas to consider if the same 

relationships hold across multiple policy areas.  

Sexual orientation and gender identity protections followed considerably different 

adoption patterns. In the 1970s through 1990s states added sexual orientation 

protections mostly through executive orders. Whereas, gender identity protections were 

not common until the 2000s, and many of the states that added protections did so 

through statutes. Despite these differences in policy development and the time period in 

which states created these policies, the governor-specific factors that cause governors 

to issue executive orders were similar across the sexual orientation and gender identity 

models. In both cases, governors were more likely to issue protections at the start of 

their administration. This is nonlinear for sexual orientation protections and linear for 

gender identity, but both models indicate that governors are more likely to issue 
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executive orders upon entering office. The difference between the two might be due to 

the fact that many sexual orientation protections were added during changing alignment 

of the Democratic Party with the LGBT Movement, while transgender protections were 

added after this shift occurred. Governors knew whether they wanted to add protections 

immediately upon entering office. Both of the models in Table 6-2 show that the 

presence of executive orders are important to statute adoption with states with 

executive orders in place associated with delayed statute adoption. The presence of 

executive orders is not statistically significant, which indicates that states with executive 

orders in place are no more likely to adopt pro-LGBT legislation, all else equal. Yet, the 

time since the executive order was issued is statically significant and positive, which 

indicates that state legislatures are unlikely to adopt legislation in the near future when a 

governor issues an executive order. 

Institutional power has an interesting effect on the adoption of both of the policies 

that may suggest differing tactics by strong and weak governors. Stronger governors 

are more likely to issue executive orders. Yet, it is the legislatures confronting relatively 

weaker governors that end up adopting legislation. Coupled with the finding that 

legislatures are more likely to adopt legislation after more time lapses since an 

executive order is issued, this suggests that executive orders influence legislation 

adoption and legislation may influence executive order use. Stronger governors act at 

the start of their administration, but governors whose powers are weaker chose to 

approach policymaking in the legislative arena or the legislature establishes the policy 

agenda. These early acts of unilateral action create institutional conflict and alters the 

motivations of legislators to adopt legislation.  
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Political and social factors also influenced policy adoption. Social factors 

explained gubernatorial behavior only to a modest extent, but played a vital role to 

explaining adoption of legislation. Consistent with presidential literature, governors were 

less likely to act unilaterally to establish sexual orientation protections when the 

legislature is composed of more legislators from the same party as the governor. 

However, this finding did not hold for the gender identity analysis. Social and political 

factors were much more important when modeling the adoption of legislation. States 

with more liberal citizens and fewer Evangelicals in the population were more likely to 

adopt LGBT protections. Consistent with previous research, states were more likely to 

adopt pro-LGBT policies the greater control Democrats had over government. Diffusion 

also was found influential in all of the models, but in an inconsistent manner. Sexual 

orientation protections was the earliest form of protections, so later innovations, such as 

adding gender identity or passing legislation, may have replaced this policy and led to 

this anomaly in findings. It is also possible that the fact that so few states were at risk in 

later years could lead to this finding. No previous diffusion literature analyzed the 

spread of executive orders, so diffusion may be driven by other factors than what is 

commonly found in policy diffusion literature that focuses on legislation.  

Many of the states that start off with executive orders go on to adjust or reinvent 

their policies; some adopt legislation to protect private employment as well, and others 

with only sexual orientation protected eventually add gender identity. However, 

considerable time passes in between. The average wait time from when a governor 

issues an executive order for sexual orientation to when the legislature adopts a 

transgender-inclusive statute is 14.3 years. Many states have yet to expand their 



 

165 

policies. In fact, the first state to add sexual orientation protections (Pennsylvania in 

1975) has not adopted legislation to expand protections to private employment, and it 

did not add gender identity until 2003, which suggests that governors may inadvertently 

delay their overall policy objective by issuing executive orders. It should be noted that 

there may be endogeneity at play. Governors may issue executive orders because they 

perceive legislation is unlikely to pass. Controlling for institutional power helps to 

mediate some of this concern by suggesting that governors pursue different strategies 

based on their relative strength, but analysis is unable to control for the expectations of 

governors. Future research should consider the overall managerial style of these 

governors who issued executive orders, as well as their success on other policies within 

the legislative arena. 

Executive orders appear to influence statute adoption in ways not previously 

considered. The results suggest that the success of statute adoption may in fact be 

delayed by the presence of existing executive orders rather than the legislatures being 

less open to the statutes. It should be noted, however, that executive orders cannot 

influence every policy field equally. In some cases, the governor may have nominal 

claim to influence policy outcomes because the governor does not have constitutional or 

statutory rights to dictate policy, so unilateral efforts to influence policy outcomes in 

these fields will be unsuccessful. Governors are more likely to influence the policy area 

in this analysis – employment nondiscrimination protections –than in other areas, such 

as modifying the penal code. Future research should consider assessing multiple policy 

areas, or perhaps conducting a pooled event history analysis of several orders within a 

specific policy area to help circumvent this generalizability concern. 
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Despite this limitation, my analysis reveals that governors establish their own 

form of LGBT protections and that these policies influence the adoption of legislation. 

Gubernatorial factors and political context largely explain governors’ use of executive 

orders, and these orders they can influence the adoption of legislation. Stronger 

governors are more likely to issue executive orders, but legislatures do not adopt similar 

legislation until years after governors issue executive orders. Ignoring the role of 

executive orders on statute adoption leads to misleading conclusions regarding the 

current state of nondiscrimination protections by overlooking many policies in place 

across the country. I show that protections for LGBT public employees has progressed 

further than is usually asserted. Yet, this was done through executive orders, which are 

neither as stable nor as comprehensive as their statutory counterparts. Nevertheless, 

scholars should expand their conception of policy development to consider the 

importance of executive action. 
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Figure 6-1. Adoption of LGBT Protections from 1975-2014. 
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Note: Estimates provided are for a governor who is not term limited and is working 
under unified government. All other covariate values used the averages of the states 
still at risk in 2013. 
Figure 6-2. Predicted Probability of a Governor Issuing an Executive Order to Protect 
Sexual Orientation in Employment in 2013. 
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Table 6-1. Factors that Drive the Issuance of LGBT-Inclusive Executive Orders. 

 Covariate 
Sexual 

Orientation 
Transgender 

Democratic Governor 2.425** 3.497** 

 (0.344) (1.030) 

Gubernatorial Power 1.226** 2.749* 

 (0.446) (1.357) 

Years Served by Governor  -0.442**  -0.781† 

 (0.120) (0.469) 

Years Served by Governor2 0.045** 0.048 

 (0.011) (0.078) 

Term Limited (last year in office) -0.09 2.148 

 (0.592) (1.927) 

Executive Order Diffusion  -7.599** 15.281** 

 (0.934) (3.022) 

Liberal Citizen Ideology 0.010 -0.003 

 (0.014) (0.033) 

Divided Government 1.034** 0.289 

 (0.334) (0.919) 

% of Legislators from the Governor’s Party (log)  -0.999** 0.138 

 (0.279) (1.916) 

Evangelical Rate  -0.038† 0.004 

 (0.022) (0.056) 

Time 0.522** 0.501** 

 (0.042) (0.119) 

Constant 0.650  -10.497** 

 (0.463) (2.374) 

State-Level Variance Constant 22.435** 33.813** 

 (3.576) (12.027) 

N 1,823 1,823 

χ2 165.60** 36.32** 

AIC 536.13 176.58 

BIC 607.74 248.18 

Note: Dependent variable is coded 1 if in a given state, an executive order is issued 
in year t, 0 otherwise (1975-2013). Gubernatorial Power, Executive Order Diffusion, 
Liberal Citizen Ideology and Evangelical Rate are grand-mean centered. Time is 
centered at 2013. †p < 0.10. *p < 0.05. **p<0.01. 
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Table 6-2. Adoption of LGBT-Inclusive Statutes. 

 Covariate 
Sexual 

Orientation 
Transgender 

Executive Order  1.341 -1.832 

 (0.987) (2.135) 

Years since E.O. Issued (sqrt) 1.200** 1.655† 

 (0.317) (0.989) 

Democratic Governor -0.143 1.186 

 (0.708) (2.847) 

Gubernatorial Power  -2.453**  -3.806* 

 (0.702) (1.784) 

Statute Diffusion 5.917** 7.018* 

 (1.253) (3.719) 

Liberal Citizen Ideology 0.218** 0.358** 

 (0.043) (0.103) 

Divided Government 0.769 -5.253 

 (0.698) (3.212) 

% Democratic Legislators (log) 13.101** 51.001** 

 (2.185) (12.865) 

Evangelical Rate  -0.349** 0.056 

 (0.067) (0.090) 

Time  0.977** 2.572** 

 (0.134) (0.589) 

Constant  -52.754**  -203.104** 

 (8.839) (52.003) 

State-Level Variance Constant 57.380** 175.163* 

 (15.451) (80.629) 

N 1,833 1,833 

χ2 58.13** 19.61* 

AIC 250.24 155.92 

BIC 316.41 222.08 

Note: Dependent variable is coded 1 if in a given state, an inclusive statute is 
adopted in year t, 0 otherwise (1975-2013). Gubernatorial Power, Statute Diffusion, 
Evangelical Rate and Liberal Citizen Ideology are grand-mean centered. †p < 0.10. *p 
< 0.05. **p<0.01. 
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CHAPTER 7 
CONCLUSIONS 

Review of Findings 

My analysis took a comprehensive approach to explaining gubernatorial use of 

executive orders. I set out a theory that approaches explaining when and why governors 

issue executive orders from multiple levels of analysis. Each level of analysis shows 

that governors strategically utilize executive orders to pursue their political agenda. My 

findings indicate that, while some executive orders are for political reasons, other times 

governors use executive orders to amend policies, create new initiatives or maintain 

existing programs by making administrative changes. My analysis shows that executive 

orders on the state level are part of an overall approach to governing that governors 

utilize.  

I find that the relative power of a governor helps to explain when and why 

governors issue executive orders. However, this is not as simply as it sounds. Power 

influences behavior, but expectations differ based on whether analysis focuses on 

aggregate use of executive orders or analyzing individual orders. Weaker governors 

issue executive orders more frequently throughout a given year/administration, owing to 

fewer relative options. These governors use more executive orders systematically to 

institute their own policy agenda. However, strong governors are more likely to institute 

controversial policies via executive orders when they view the policy as unlikely to pass 

in the legislature or instituted by bureaucrats in line with the governor’s priorities.  

Governors with greater support in the legislature perceive that their policy 

objectives were successful, so they are less likely to act unilaterally to pursue their 

objectives. Likewise, weaker governors use executive orders more frequently in a given 
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year and administration because there are fewer options for them to make policy. 

Stronger governors are given more powers that allow them to negotiate and challenge 

the legislature; however, this route is less successful for weaker governors because 

they are not given as many tools in their toolbox. Governors attempt to establish a 

consistent policy framework or new initiatives by issuing executive orders.  

Future Research 

 My analysis focused on the causes and purposes of executive orders. The 

results indicate that governors issue executive orders to make meaningful changes to 

the way in which administrations implement legislation and create new programs. 

Future research should delve further into how governors pursue their policy objectives. 

Executive orders are unilateral policymaking tools that all state governments give to 

their governors. Yet, governors can also use appointment powers, vetoes and members 

of their cabinet to advance policy agenda.  

One line of investigation that should be considered is when governors elect to 

influence policymaking in the legislative arena versus the rulemaking process. Altering 

the formation process allows governors to shape the intent and wording of the 

legislation, which in the long run influences the ability of government to effectively 

regulate or shape public policy. However, the makeup of the legislature, the powers 

given to governors and the receptiveness of legislators to executive influence limits the 

ability of governors to pursue their policy agenda in the legislative arena. Therefore, 

governors may choose to pursue a strategy akin to the administrative presidency. By 

appointing key positions and deploying unilateral policymaking tools, governors can 

affect the implementation of public policy. Inquiry analyzing the governor in the 
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legislative arena or administrative governorship should assess how governors chose 

pursue their policy agenda, and gauge how effective governors are at instituting public 

policy. Future research should also consider the effects of governors on the 

implementation of policy, along with assessing how governors influence the 

development of policy in the legislative arena and within the executive branch. 

Executive-Legislative Relations 

My dissertation shows that governors are in fact using their unilateral powers as 

a power play to systematically pursue their policy objectives. On the macro-level, 

governors consistently utilized executive orders throughout their administration when 

they were relatively weaker, both in terms of institutional power of the governor, but also 

in terms of the partisan makeup of the legislature. This suggests that governors with 

fewer options consistently turn to the few unilateral powers available to them. While 

looking within policy areas, what I term the meso-level, showed a less partisan 

motivated tactic in policy areas that were recently in the national and state attention, 

governors still turned to executive orders to create, maintain or alter initiatives of their 

administration. Power once again drives behavior as we look at factors that explain the 

issuance of controversial executive orders that establish employment protections, what I 

referred to as the micro-level. While I analyze gubernatorial use of executive orders on 

a controversial policy area, my analysis reveals that power is once again important. 

Strong governors issue executive orders; whereas, legislatures pass statutes to add 

protections when the governor is weak. This clearly shows that strong governors make 

use of their powers when they want to assure that their policy objectives are successful. 

This could be a story of weak governors electing to pursue policy through the legislature 
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to assure stronger protections, or it could be a reflection of weak governors being 

unable to block legislation. The relationship between legislation and gubernatorial power 

should be further explored. The relationship of power to gubernatorial use of orders still 

raises the question of what does this do to executive-legislative relations?  

Unilateral action strains relations between the executive and legislative branches, 

particularly when the governor or president does so to side step a resistant legislature. 

As Chapter 6 shows, there is a delay between statute adoptions when there a similar 

executive order in place exists. It is possible that there is a degree of endogeneity at 

play between executive action and legislative adoption of statutes. However, if 

executive action irritates relations, then governors strategically utilizing executive orders 

to establish policy devoid of legislative participation or consent could lead to continued 

strain in policymaking processes across the states. 

We frequently see divided government across the states for the same reasons 

that it occurs within federal government. The decline of straight ticket voting, rise in 

severely gerrymandered Congressional districts and a general negative response to the 

current party in government led to the rise of split ticket voting, and the subsequent 

pattern of divided government. My results indicate that the partisan makeup of the 

legislature and the relative power of the executive in office explains in large part when 

and why governors chose to issue executive orders. This affects their initial time in 

office, but also influences their behavior throughout their administration. If executives 

consistently turn to unilateral action to pursue their policy devoid of legislative approval 

or participation, then this may help to explain the conflict seen in recent years between 

a Republican Congress versus a Democratic president – common gridlock and of the 
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inability of the president to press for change in major policy areas that are commonly 

owned by one party or the other. Yet, this also leads to stalemate on other issues that 

the public in general agrees needs to change, such as gun control in regards to 

preventing dangerous individuals from gaining access. 

Unfortunately a similar analysis cannot be done on the federal level, but does 

provide insight into behavior of presidents. One component of institutional power, as 

defined by Beyle’s (2007) measure of power used throughout this analysis, is the 

degree of control that the president’s party has within Congress. In recent years, 

President Obama was criticized for turning to unilateral action, particularly executive 

orders. However, as my analysis of macro- and micro-level use of executive orders 

shows, governors turn to executive orders more as their time in office nears an end and 

when they confront a hostile legislature. Governors who face term limits and an 

oppositional legislature should turn to executive orders more. President Obama faced a 

legislature controlled by the oppositional party for most of his tenure. For federal 

government, party politics plays an even bigger role and media coverage is more 

attentive to government activity, so not all of the elements of executive behavior is 

comparable. However, President Obama is relatively strong compared to most 

governors and faces divided government, where at one point the leader of the Senate, 

Mitch McConnell openly declared “my number one priority is making sure president 

Obama’s a one-term president” and to repeal President Obama’s greatest 

accomplishment up until that point (Kessler 2012). President Obama’s is precisely on 

par with what my analysis predict governors will behave do when the legislature is 

unlikely to act on the executive’s policy agenda. There is no counter-factual to compare 
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to in terms of overall use of executive orders issued, but President Obama used 

executive orders to establish controversial executive orders, such as expanding 

background requirements for gun sales or extending employment protections to LGBT 

individuals.  

Analysis of gubernatorial use of executive orders, as well as these anecdotal 

examples of how President Obama and recent Congresses behave, provide some 

interesting questions regarding how politics will continue to play out during extreme 

polarization within Congress. These questions will remain important over the next 

decade as the states continue to face divided government and the ideological gap 

between the parties remains large. Future research should consider how tactics of 

executives explicitly changed throughout the late-20th century. Additionally, studies 

should consider how presidents issue controversial compared to neutral policy 

throughout recent decades. Qualitative research or mixed methods could broach this 

topic particularly well, given that large-n analysis cannot be conducted with only one 

president at a time, but there are several morality politics areas or social policy areas 

that might allow for a pooled analysis of presidential behavior, or for an enlightening 

case study. Future research should be conducted to see if partisanship of the legislature 

and time in office plays a role in gubernatorial use of executive orders, and also 

consider whether those covariates explain statute and overall policy adoption on 

policies that are not controversial. While power cannot be controlled effectively by 

looking simply at federal government, governors and presidents share many parallels. 

This would contribute to the overall debate regarding presidential use of executive 

orders for symbolic reasons as compared to executive orders issued for policymaking 
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reasons, and while it does not directly provide insight, it provides an alternate theoretical 

framework for considering how executives, in this case presidents, utilize unilateral 

powers. 

Executive Policymaking 

 These results show that gubernatorial use of unilateral powers is extremely 

common. Governors use executive orders most commonly to make administrative 

changes, but executive orders frequently institute new policies, or innovations, within 

government. This raises several normative questions regarding democracy in the United 

States, along with the role of the executive branch across the states. The separation of 

powers within American states establishes state legislatures as the primary 

policymakers, and delegates power to the executive to implement any developed 

policies. State legislatures and constitutions grant governors unilateral powers to allow 

them to act decisively during times of crisis within the state. However, when governors 

use executive orders and other unilateral powers consistently to circumvent the 

legislature, this oversteps the intent of the separation of powers. Governors are creating 

policies rather than implementing it. While in the case of lesbian, gay, bisexual and 

transgender (LGBT) protections, these orders expanded protections and governors 

issued executive orders to protect employees, the findings suggest that this is counter 

to what policies constituents want. This raises questions regarding what other policies 

do governors create that the public does not widely support.  

I find that governors use executive orders for primarily administrative and 

policymaking processes. Chapter 4 shows that executive orders are more common from 

weaker governors and hints that governors use executive orders as an overall strategy 



 

178 

to allow their administration to function, but this finding does not mean that weaker 

governors who issue more executive orders issue more policy-oriented executive order. 

Looking on the within policy areas and specifically at controversial executive orders 

gave greater insight into how governors use executive orders throughout their time in 

office. In fact, findings suggest that weaker governors issue more orders overall in a 

given year and administration, but it is stronger governors who issue controversial 

executive orders.  

Policy diffusion and state politics literature should study the adoption of specific 

executive orders across more policy areas before drawing any concrete conclusions, 

but analysis of LGBT employment protections shows that stronger governors are more 

likely to issue individual executive orders. I look at the use of executive orders within 

policy areas, but further research should delve deeper to determine what causes 

differing strategies among governors. It may be the case that strong governors only are 

more likely to issue controversial executive orders, or it may be the case that strong 

governors are more likely to issue policy changing executive orders. Future research 

should consider the role of governors on policy adoption through unilateral action and 

statute adoption, but findings indicate that gubernatorial power plays a role in policy 

adoption through both branches of government. 

Implications for the States 

Frequent use of executive orders raises some concerns regarding the role of 

unilateral action and ideals of democracy. Although Chapter 6 shows analyzes an 

instance where executive orders enact anti-majoritarian policies, these policies provide 

protections to a subpopulation that often cannot effectively mobilize and drive change. 
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On one hand, these policies establish protections in states for an often marginalized 

population. On the other, these new policies are anti-majoritarian.  

Presently, support of the lesbian, gay and bisexual community is at an all-time high. 

Support of protections for the transgender population is growing with high visibility of 

famous transgender individuals, such as Laverne Cox, Chaz Bono and Buck Angel. Yet, 

the public did not overwhelmingly support sexual orientation or gender identity 

protections for most of the time period under analysis, so governors issued these 

executive orders for reasons other than government responsiveness. This demonstrates 

that gubernatorial use of executive orders could establish policies counter to public 

opinion, as seen in Colorado with Governor John Hickenlooper issuing an executive 

order to support hydraulic fracturing. While voters approve of him overall, they oppose 

specific policies of the administration. To a limited extent, executive orders allow 

governors to adopt policies without public or legislative approval, which means that 

current state governments allow governors to act however they see fit. This places the 

role of governors as not only responsible for implementing legislation, but also as 

largely unchecked policymakers.  

Final Thoughts 

 With the rise of the states in the last half of the 20th century and the growth of 

bureaucracy throughout the past 100 years, state politics is increasingly important. It is 

clear that governors work with the legislature to pursue their policy agenda, as well as 

bring about litigation to pursue their interests. What my findings show is that governors 

also pursue their policy objectives through executive orders. While some governors 

issued executive orders that are symbolic, most executive orders are intended to either 
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start new initiatives or amend current programs. Executive orders are not the only form 

of unilateral action that are available to governors, but they are a tool that all governors 

turn to within their administration to help manage their administrations. This analysis 

shows that governors frequently turn to executive orders as a way of enacting goals of 

their administration, which helps to set the landscape of state public policy, along with 

creating conflict between the executive and legislative branches.  

 
 
 
 

  



 

181 

APPENDIX A 
DESCRIPTIVE SUMMARY OF CONTROL VARIABLES 

 
Table A-1. Distribution of Executive Orders. 
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Table A-2. Distribution of citizen activity for states that have citizen activity. 
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Table A-3. Potential values of legislative activity. 
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APPENDIX B 
CODING SCHEME FOR GUBERNATORIAL POWER 

Component 1: Separately Elected Power (SEP) 

Scale Coding 

5.0 The only elected executive positions are Governor and Lieutenant Governor (on a 
single ticket) 

4.5 The elected executive positions are Governor and Lieutenant Governor (on a single 
ticket) with 1 other elected official 

4.0 The elected executive positions are Governor and Lieutenant Governor (on a single 
ticket) with some "process officials" (Attorney General, Secretary of State, Treasurer, 
Auditor, Comptroller) elected 

3.0 The elected executive positions are Governor and Lieutenant Governor (on a single 
ticket) with "process officials" and major/minor policy officials elected 

2.5 The Governor is elected (separately from the Lieutenant Governor) and fewer than 7 
other executive positions are elected. Among those other positions, none are major 
policy officials 

2.0 The Governor is elected (separately from the Lieutenant Governor) and fewer than 7 
other executive positions are elected. Among those other positions, 2 or fewer are 
policy officials 

1.5 The Governor is elected (separately from the Lieutenant Governor) and fewer than 7 
other executive positions are elected. Among those other positions, 2 or more are 
policy officials 

1.0 The Governor is elected (separately from the Lieutenant Governor) and 7 or more 
other executive positions are elected. Among those other positions, several are policy 
officials 

  

Component 2: Tenure Potential (TP) 

Scale Coding 

5.0 
Governors are elected to 4 year terms, with no constraints on how many terms can be 
served 

4.5 
Governors are elected to 4 year terms, and can serve for a maximum of 3 terms*, 
eventually reach a total limit- consecutive only limit 

4.0 
Governors are elected to 4 year terms, and can serve for a maximum of 2 consecutive 
terms and 3 total (my revision) 

3.5 Governors are elected to 4 year terms, and can serve for a maximum of 2 total terms 

3.0 Governors are elected to 4 year terms, and cannot serve consecutive terms in office 

2.0 
Governors are elected to 2 year terms, with no constraints on how many terms can be 
served 

1.0 Governors are elected to 2 year terms, and can serve for a maximum of 2 terms 

 

 
I recoded this so that: 5) 4 year terms and no limits; 4.5) 4 year terms, some limits 
applied, but could run again indefinitely; 4) restricted to a strict term limit; 3) elected to 
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a 1 4 year term, cannot run again immediately; 2) 2 year term, no limits; 1) 2 year 
terms, hard limit 
 

Component 3: Appointment Power (AP) 

Scale Coding 

5.0 The governor appoints and no other approval is required 
4.0 The governor appoints, but a board, council or legislature must approve appointments 
3.0 Another entity appoints, the governor approves; or the governor shares appointment 

powers with another entity 
2.0 Another entity appoints, the governor, in conjunction with others, approve 
1.0 This is a statewide elected office; or appointments are made without gubernatorial 

approval 

 

Component 4: Budgetary Power (BP) 

Scale Coding 

5.0 The Governor has full responsibility, and the legislature may nor increase the 
executive budget 

4.0 The Governor has full responsibility, but the legislature can increase the executive 
budget by special majority vote or subject to line item veto 

3.0 The Governor has full responsibility, but the legislature has unlimited power to change 
the executive budget 

2.0 The Governor shares responsibility, and the legislature has unlimited power to change 
the executive budget 

1.0 The Governor shares responsibility, with other elected officials, and the legislature has 
unlimited power to change the executive budget 

  

Component 5: Veto Power (VP) 

Scale Coding 

5.0 The governor has the power to item veto. In order for the legislature to override vetoes, 
a special majority vote is required (3/5 of all elected members or 2/3 of legislators 
present) 

4.0 The governor has the power to item veto. In order for the legislature to override vetoes, 
a majority vote of all elected members is required 

3.0 The governor has the power to item veto. In order for the legislature to override vetoes, 
a majority vote of all members present is required 

2.5 The governor has the power to item veto appropriation bills only. In order for the 
legislature to override vetoes, a special majority vote is required (3/5 of all elected 
members or 2/3 of legislators present) 

2.0 The governor has the power to item veto appropriation bills only. In order for the 
legislature to override vetoes, a majority vote of all members present is required 
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1.5 The governor does not have the power to item veto any bill; However, they can veto 
legislation. In order for the legislature to override vetoes, a special majority vote is 
required (3/5 of all elected members or 2/3 of legislators present) 

1.0 The governor does not have the power to item veto any bill; However, they can veto 
legislation. In order for the legislature to override vetoes, a majority vote of all 
members present is required 

  

Component 6: Partisan Control (PC) 

Scale Coding 

5.0 More than 75% of both houses are controlled by same party as the governor 
4.5 More than 75% of one house is controlled by the same party as the governor; the party 

control of the remaining house is substantial, but less significant (control>65%) 
4.0 More than 50% of both houses are controlled by same party as the governor 
3.5 1 house is controlled by the governor's party; the remaining house is evenly split 
3.0 For both houses, 50% of both houses are controlled by same party as the governor, or 

1 house is controlled by the governor's party and the remaining house is controlled by 
an oppositional party 

2.5 1 house is not controlled by the governor's party; the remaining house is evenly split 
2.0 Less than 50% of both houses are controlled by same party as the governor 
1.5 Less than 25% of one house is controlled by the same party as the governor; the party 

control of the remaining house is substantial, but less significant (control<35%)  
1.0 Less than 25% of both houses are controlled by same party as the governor 

Note: * this is usually qualified by saying within a 12 or 16 year time period. AP is a composite 
measure that takes the average value of gubernatorial appointment power from 6 major 
governmental functional areas. The functional areas included are: Corrections, Education (K-
12 specifically), Health, Highways/Transportation (preference given to Transportation), Public 
Utilities Regulation and Welfare. These are the fields originally selected by Thad Beyle. 
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