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 Educational vouchers provide a system whereby public funds are used to finance 

private education for students. With the United States Supreme Court decision in 

Zelman v. Simmons-Harris, educational vouchers were found to be constitutional under 

the Establishment Clause to the United States Constitution. However, these vouchers 

also had to be found constitutional under the wording of individual state constitutions as, 

per the Tenth Amendment to the United States Constitution, education is a power of the 

individual states. In 2006, the Florida Supreme Court ruled in Bush v. Holmes that the 

private school option of the Florida Opportunity Scholarship Program was 

unconstitutional as the program financed private school vouchers for students in 

chronically failing schools using money that had been specifically earmarked for public 

education. However, the John M. McKay Scholarship for Students with Disabilities 

Program, which provided private school vouchers for students in Florida classified as 

having a disability, had yet to be challenged in court. 

 The purpose of this study was to answer the following question: Can the logic 

used in the decision of Bush v. Holmes in finding the Florida Opportunity Scholarship 
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Program unconstitutional under the Florida State Constitution be applied to the McKay 

Scholarship for Students with Disabilities? To answer this question, this study analyzed 

United States Supreme Court cases, state supreme court cases, wording in state 

statutes, and legal research. 

 In conducting the analysis, this study found that the Florida Opportunity 

Scholarship Program and the McKay Scholarship Program were comparable programs 

as worded in Florida State Statutes. As a result, the logic used in finding the Opportunity 

Scholarship Program was applied to the McKay Scholarship where it was shown that 

the private school option of the McKay Scholarship violated the Florida Constitution by 

financing a system of private schools which are not uniform in relation to the system of 

free, public schools outlined in the Florida Constitution. This study provided insight into 

the legal challenge that could emerge should the McKay Scholarship be challenged in 

court.
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CHAPTER 1 

INTRODUCTION 
 

 The primary goal of schools is teaching and learning.1 There has been 

considerable debate in recent years about how to best approach this responsibility.2 

This debate is heightened by a number of reports which have shown that American 

public schools are not adequately educating students, as evidenced by large 

achievement gaps on standardized exams between white students and minority 

students. Specifically, the National Assessment of Educational Progress (NAEP) has 

shown the gaps between white and Hispanic students were unchanged when 

comparing scores from 1990 to 2009 in both reading and mathematics at both the fourth 

and eighth grade levels.3 Further, the NAEP has shown that when comparing white and 

black students, the achievement gap in eighth grade mathematics narrowed in only four 

states from 1990 to 2007 and the gap was unchanged in all states in eighth grade 

reading from 1998 to 2007.4 Due to the lackluster performance of American schools at 

closing this achievement gap, policymakers have suggested allowing parents to choose 

the best school for their children through a number of school choice programs, such as 

charter schools and educational tax credits. However, one of the most controversial and 

debated systems of school choice have been educational vouchers. 

                                                           
1
 Anita W. Hoy and Wayne K. Hoy, Instructional Leadership: A Research-Based Guide to Learning in 

Schools (Boston: Allyn & Bacon, 2009), 1. 
 
2
 See i.e., traditional schools, private schools, virtual schools, charter schools, school vouchers, 

educational tax credits, school-within-a-school, and class size amendments. 
 
3
 National Assessment of Educational Progress (2011), “Achievement gaps: How Hispanic and white 

students in public schools perform in mathematics and reading on the National Assessment of 
Educational Progress.” http://nces.ed.gov/nationsreportcard/studies/gaps/.  
 
4
 National Assessment of Educational Progress (2011), “Achievement gaps: How black and white 

students in public schools perform on the National Assessment of Educational Progress.” 
http://nces.ed.gov/nationsreportcard/studies/gaps/.  

http://nces.ed.gov/nationsreportcard/studies/gaps/
http://nces.ed.gov/nationsreportcard/studies/gaps/
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Educational Vouchers Defined 

Educational vouchers refer to a system of public finance where parents are 

directly given money by the government to pay for costs at a state approved school, 

public or private, chosen by the parents of the child.5 In the United States, the 

democratic nature of society assumes that schools have a need to provide benefits to 

parents and benefits to society.6 Parents have the right to raise their children the way 

they see most fit, and this applies to allowing the parents to choose the school that best 

matches with their parenting style. Parents also choose to send their children to private 

schools because they believe private schools offer higher academic standards, 

character development and the potential for positive friendships, all of which can be 

related to the upbringing of their child.7 However, society also has the right to ensure 

that through schooling, children have been given knowledge about the nature of 

American society.8 Children have to be inoculated into society and taught the civic 

behavior and structure of society in order for a democracy to thrive. Democratic 

societies also have the mission of providing an educational system that is fair to all 

students so that inequities do not develop among members. These opposing goals of 

parental versus societal needs present a paradox.  

                                                           
5
 Henry M. Levin, “A Comprehensive Framework for Evaluating Educational Vouchers,” Educational 

Evaluation and Policy Analysis 24, no. 3 (2002): 159. 
 
6
 Levin, 160. 

 
7
 Jerry Paquette, “Public Funding for ‘Private’ Education: The Equity Challenge of Enhanced Choice,” 

American Journal of Education 111, no. 4 (2005): 573. 
 
8
 Levin, 161. 
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Differing Viewpoints on Vouchers 

Due to the dual purposes of education presented, many scholars debate about 

educational vouchers. Conservatives generally fall on the pro-voucher side of the 

debate.9 One of the arguments for vouchers is that this system will increase competition 

among American schools.10 This argument says that American public schools generally 

have a monopoly on education and since they do not have to compete for students, 

they do not have the highest quality programs available for students. In fact, the concept 

of educational vouchers in the United States were first introduced in 1955 by Milton 

Friedman who proposed that using public funds to support privatized education could 

break the monopoly state governments have on education and help improve schools.11 

By giving parents the opportunity to ‘shop’ in the free-market for schools, this will cause 

schools to be more competitive in attracting students. According to theorists, 

“competition would lead to a greater range of choice and rising efficiency and innovation 

in education as schools have financial incentives to attract and retain their 

enrollments.”12 Another argument voucher proponents put forth is that educational 

vouchers will lead to better equity among students.13 This argument proposes that 

students from disadvantaged backgrounds will be able to afford tuition at schools that 

                                                           
9
 Paul G. Wyckoff, “A New Case for Vouchers,” Journal of Policy Analysis and Management 10, no. 1 

(1991): 112. 
 
10

 Wyckoff, 112. 
 
11

 Milton Friedman. “The Role of Government in Public Education,” In Economics and the Public Interest, 
ed. R.A. Solo (New Brunswick: University of Rutgers Press, 1955). 
 
12

 Levin, 159. 
 
13

 Clive Belfield and Henry M. Levin, “Vouchers and Public Policy: When Ideology Trumps Evidence,” 
American Journal of Education 111, no. 4 (2005): 548. 
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they were unable to afford in the past. In effect, these students will be afforded the 

same opportunities as students from a higher socioeconomic status.  

 Liberals generally do not support a voucher system for a number of reasons.14 

First, some argue that vouchers will take away from the common schooling experience 

of all students.15 This common schooling experience, it is argued, is central to preparing 

students to become citizens in a democratic society. Thus, this argument is closely tied 

to societal rights of education in society. Another argument against vouchers is purely 

economic; public funds are currently scarce and if vouchers systems were implemented, 

these funds will become even scarcer.16 Thus, by implementing these systems it is 

possible that with dwindling funds, the amount of dollars per student in all schools will 

decrease and this could lead to an adverse effect on all students. Another argument 

against voucher systems in the United States is that they could be interpreted as being 

a public endorsement of parochial schools, which could potentially entangle government 

with religious institutions.17 This could be related to the fact that 85 percent of all private 

schools in the United States are affiliated with religion.18 A final argument used against 

vouchers runs counter to a strength of vouchers used by proponents. Dissenters claim 

that voucher systems cause increased segregation in society.19 Scholars using this 

argument claim that while the federal government would subsidize educational costs for 

                                                           
14

 Wyckoff, 113. 
 
15

 Levin, 160. 
 
16

 Paquette, 570. 
 
17

 Wyckoff, 112. 
 
18

 Amy S. Wells and Stuart Biegel, “Public Funds for Private Schools: Political and First Amendment 
Considerations,” American Journal of Education 101, no. 3 (1993): 210. 
 
19

 Wyckoff, 112. 
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public and private schools in the market, these vouchers would not be enough to defray 

the entire cost of tuition. This would not allow low-income families to afford the high 

quality education, putting them in a position similar to where they are currently. 

However, families with higher incomes would still be able to afford these schools and be 

subsidized part of the cost. Some theorists go so far as to claim that, historically, 

voucher systems have generally been proposed by wealthy white families with the 

purpose to segregate their children and flee from integration.20 This has been posited 

more recently by Lubienski, Gulosino and Weitzel in a study which showed that schools 

operating under voucher programs used exclusionary strategies to enhance the 

school’s market position for other students and families.21 Specifically, “instead of simply 

opening up options for all students, competitive incentives may also cause schools to 

arrange themselves in ways that may limit access for the most disadvantaged.”22  

Establishment Clause and Free Exercise Clause 

A number of legal issues surround educational voucher programs. Many of these 

challenges to the Constitutionality of voucher programs center around the doctrine of 

separation of church and state. Two clauses in the United States Constitution that are 

heavily cited in these cases are the Establishment Clause23 and the Free Exercise 

Clause.24 The Establishment Clause is part of the First Amendment to the United States 

                                                           
20

 Martin Carnoy, “School Choice? Or is it Privatization?,” Educational Researcher 29, no. 7 (2000): 16. 
 
21

 Christopher Lubienski, Charisse Gulosino and Peter Weitzel, “School Choice and Competitive 
Incentives: Mapping the Distribution of Educational Opportunities Across Local Education Markets,” 
American Journal of Education 115, (2009): 601. 
 
22

 Lubienski, Gulosino and Weitzel, 642. 
 
23

 U.S. Constitution, amend. I. “Congress shall make no law respecting an establishment of religion” 
 
24

 U.S. Constitution, amend. I. 
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Constitution that prohibits the government from establishing religious doctrines.25 The 

Free Exercise Clause as part of the First Amendment prohibits the government from 

interfering in the religious practices of its citizens.26 Under the Free Exercise Clause, 

historically, the Supreme Court has protected an act as individual religious belief under 

the law if it was required by a central religious belief, was substantially burdened by a 

government action, and was not outweighed by a compelling state interest.27 As stated 

by Justice Rehnquist in delivering the majority opinion in Locke v. Davey, these two 

clauses “are frequently in tension.”28  

 These issues were brought to question regarding school vouchers in Zelman v. 

Simmons-Harris.29 Zelman questioned the Constitutionality of the Cleveland Scholarship 

and Tutoring Program30 (CSTP), which allowed parents the option of choosing tutoring 

assistance to students in low performing schools or a voucher to attend a private 

school. The CSTP was challenged in the court system as violating the Establishment 

Clause. The main issues surrounding the case were that 82 percent of participating 

private schools were religiously affiliated and, of the students receiving vouchers, 96 

percent were enrolled in a religious institution.31 

                                                           
25

 U.S. Constitution, amend. I.  
 
26

 U.S. Constitution, amend. I. 
 
27

 See e.g. Thomas v. Review Board of the Indiana Employment Security Division, 450 U.S. 707 (1981); 
Wisconsin v. Yoder, 406 U.S. 205 (1972). 
 
28

 Locke v. Davey, 540 U.S. 712 (2004). 
 
29

 Zelman v. Simmons-Harris, 536 U.S. 639 (2002). 
 
30

 Ohio Stat. §3313.975 (2003). 
 
31

 Zelman v. Simmons-Harris, 536 U.S. 639 (2002) at 647. 
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 In 2002, Supreme Court ruled that the CSTP did not violate the Establishment 

Clause and was, thus, constitutional.32 The reasons for this were as follows. First, the 

program had a secular purpose in giving aid to underprivileged children in a failing 

school district and since the money was given directly to parents to choose for 

themselves where the money would be spent, the Establishment Clause was not 

violated.33 Second, the Court reaffirmed that the program was neutral to religion and 

offered a variety of secular options to parents including tutoring options, attending a 

magnet school or remaining in public school.34 It also had the added effect that parents 

choosing private, religious schools generally had the added burden of having to pay the 

remainder of the tuition. The Court said that they could not reflect upon why most of the 

private schools in the area were religious or why the majority of parents chose to send 

their children there, simply that since the program was targeting a wide range of 

students and the program itself was neutral to religion, it did not violate the 

Establishment Clause.35 The Court stated that this program was one of true private 

choice, with no added benefits being channeled toward private schools.36 

Funding for Public Schools 

 While the decision in Zelman seemed to open the door for new voucher 

programs, this has not been the case. While Zelman did not ban vouchers as 

unconstitutional under the U.S. Constitution, vouchers still need to meet the 

                                                           
32

 Id. 
 
33

 Id. 
 
34

 Id. 
 
35

 Id. 
 
36

 Id. 
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requirements under state constitutions. The Tenth Amendment to the United States 

Constitution37 states that any power not directly granted to the central government falls 

to the states. Since education is not mentioned in the U.S. Constitution, the 

establishment of rules and guidelines for the education of its citizens is left to the 

individual states.38 Because education has been left as a power to the individual states, 

nearly fifty different funding schemes have emerged which represent the economic and 

political motives of each of the states.39 Many state constitutions have included terms 

such as ‘quality,’ ‘uniform,’ ‘thorough’ and ‘efficient’ in describing the educational 

mandates, setting a level of expectation of the quality of education prescribed by the 

citizens of the states.40 These wordings have proven decisive in allowing decisions to be 

made regarding the finance of education at the state level which is not possible at the 

federal level.41 

 Because education is a state matter, per the Tenth Amendment, it is ultimately a 

decision of the individual state Supreme Court to decide whether the voucher program 

is allowable under the wording of the state constitution. Wide spread voucher programs 

have been found unconstitutional in several states. One such voucher program was the 

Florida Opportunity Scholarship42 which allowed any student who attended Florida 

                                                           
37

 U.S. Const., amend. X. 
 
38

 David C. Thompson, R. Craig Wood and Faith E. Crampton, Money and Schools (Larchmont, NY: Eye 
on Education, 2008), 44. 
 
39

 Thompson, Wood and Crampton, 50. 
 
40

 Kern Alexander and M. David Alexander, American Public School Law (Belmont, CA: Wadsworth, 
2012), 1055. 
 
41

 See e.g., Serrano v. Priest, 5 Cal.3d 584 (1971); Serrano v. Priest, 18 Cal.3d 728 (1976); Rose v. 
Council for Better Education, 790 S.W.2d 186 (1989); Bush v. Holmes, 919 So.2d 392 (2006).  
 
42

 Fla. Stat. §1002.38(2)(a)(3) (2005). 
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public schools the option of moving to a higher performing public school or receiving a 

voucher to be used at a state approved private school.43 In Bush v. Holmes,44 the 

plaintiffs alleged the Opportunity Scholarship program was in violation of Article IX, 

Section I of the Florida State Constitution, which provides for “uniform, efficient, safe, 

secure, and high quality system of free public schools that allows students to obtain a 

high quality education.”45 In Bush the Florida Supreme Court ruled that the private 

school clause of the Florida Opportunity Scholarship Program was unconstitutional 

under the Florida State Constitution since it violated Article IX, Section 1 of the state 

Constitution.46 Specifically, the Florida Supreme Court found that the program violated 

the language of Article IX, Section 1 by diverting public tax money into private schools 

which were in direct competition with public schools and away from public schools 

which were the sole means set out in the state constitution to provide education for the 

children of Florida.47 The directive allowing the money to be used to send a student from 

a failing public school to a higher performing public school was found to be acceptable 

under the Florida State Constitution.48 

                                                                                                                                                                                           
 
43

 Fla. Stat. §1002.38(1)(2005). 
 
44

 Bush v. Holmes, 919 So. 2d 392 (2006). 
 
45

 Fla. Const. art. IX, §1(a). 
 
46

 Bush v. Holmes, 919 So. 2d 392 (2006). 
 
47

 Id. 
 
48

 Id. 
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Current Voucher Programs 

 Recently, voucher programs in other states have come under challenge due to 

the specific wording of individual state constitutions.49 In 2009, the Arizona Supreme 

Court ruled that statewide voucher programs providing financial assistance for students 

with disabilities and students in foster care was found unconstitutional as they violated 

the state’s Aid Clause50 which prohibits the transfer of state funds from the state 

treasury to religiously affiliated institutions.51 Most recently, the Louisiana Supreme 

Court affirmed the decision of a lower court as it found the state’s statewide voucher 

program unconstitutional per the state’s constitution as it relied on money that is 

unambiguously earmarked for public education.52  

Many voucher programs currently in operation rely on targeting student 

populations that are seen as disadvantaged; specifically targeted are students from low 

socioeconomic background and students with disabilities. Voucher programs which 

target students from low socioeconomic backgrounds are the following: DC Opportunity 

Scholarship Program,53 the Indiana Choice Scholarship Program,54the Louisiana 

Student Scholarship for Educational Excellence Program (New Orleans Program),55 the 

                                                           
49

 See e.g. Cain v. Horne, 202 P.3d 1178 (2009); Louisiana Federation of Teachers v. State of Louisiana, 
118 So.3d 1033 (Louis. 2013). 
 
50

 Ariz. Const. Art. IX, §10. 
 
51

 Cain v. Horne, 202 P.3d 1178 (2009) at 1184. 
 
52

 Louisiana Federation of Teachers v. State of Louisiana, 118 So.3d 1033(Louis. 2013) at 1071. 
 
53

 H.R. 471 (2011). 
 
54

 Ind. Stat. §20-51-4 (2012). 
 
55

 Lo. Rev. Stat. 17 §4014 No. 509 Sec. 1 (2008). 
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Ohio Cleveland Scholarship and Tutoring Program,56 the Milwaukee Parental Choice 

Program,57 and the Wisconsin Racine Parental Choice Pilot Program.58 Voucher 

programs which target students with disabilities are the following: the Arizona 

Empowerment Scholarship Account,59 the Florida McKay Scholarship for Students with 

Disabilities,60 the Georgia Special Needs Scholarship Act,61 Louisiana Pilot Program for 

Certain Students with Exceptionalities,62 the Ohio Jon Peterson Special Needs 

Scholarship,63 the Ohio Autism Scholarship Program,64 the Oklahoma Lindsey Nicole 

Henry Scholarship for Students with Disabilities,65 and the Utah Carson Smith 

Scholarship Program.66 One additional voucher program which does not fall into the 

categories cited is the Ohio EdChoice Scholarship Program67 which provides students 

who attend failing public schools the option of moving to a higher performing school 

(including private schools). 

                                                           
56

 Oh. Stat. §3313.97 (2003). 
 
57

 Wis. Stat. §119.23 (2011). 
 
58

 Wis. Stat. §180.60 (2011). 
 
59

 Ariz. Stat. §15-802. 
 
60

 Fla. Stat. §1002.39 (2010). 
 
61

 Ga. Stat. §20-2-2110-2118 (2010). 
 
62

 Lo. Rev. Stat. 17 §4031. 
 
63

 Oh. Stat. §3301-101-02 (2012). 
 
64

 Oh. Stat. §3310.41 (2006). 
 
65

 Ok. Stat. §13-102.2. 
 
66

 Ut. Stat. §R227-602 (2013). 
 
67

 Oh. Stat. §3310.02 (2005). 
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Statement of the Problem 

While voucher programs which have been instituted statewide have been 

challenged in court,68 many vouchers which are tailored to meet the needs of specific 

groups of individuals (especially underprivileged groups) have yet to be challenged.69 

More specifically with regard to the number of vouchers which are tailored to students 

with disabilities, “no politician – really no one – wants to stand in the way of a disabled 

person.”70 This is particularly relevant in light of the fact that Florida’s statewide 

Opportunity Scholarship program was deemed unconstitutional, yet its McKay 

Scholarship for Students with Disabilities has not yet been challenged in court. While 

both of the programs have the same general aim of providing vouchers for students to 

transfer from public into private schools, the main difference is the classification of 

students being served.  

The McKay Scholarship funds the vouchers by providing a scholarship to 

students that is the lesser amount of the per pupil expenditure the student would have 

received in public schools or the amount of private school tuition and fees.71 The money 

given to these students is being provided by the state payable to the student’s parent 

and mailed directly to the chosen school; the parent is required to endorse the check to 

the private school for the deposit of funds into the school’s account.72 The money being 

                                                           
68

 See e.g., Florida’s Opportunity Scholarship Program; Louisiana’s Student Scholarship for Educational 
Excellence Program 
 
69

 Stephen Messer, “School Vouchers and the Road to Academic Excellence After Bush v. Holmes,” 
Georgetown Journal on Poverty and Law Policy 17, no. 1 (2010): 38. 
 
70

 Matthew Robinson, “Florida Leaps Ahead with School Choice,” Human Events 57, no. 23 (2001): 1.  
 
71

 Fla. Stat. §1002.39 (10)(a)(5)(b). 
 
72

 Fla. Stat. §1002.39 (9)(f). 
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used to fund the McKay Scholarship Program is being pulled from the pool of funds 

used to support the public schools of the state of Florida. However, as stated in Bush v. 

Holmes,73 the Florida State Constitution is clear in providing funding solely to state 

public schools which are the only method outlined for educating students in the state of 

Florida.74 The Court also found in Bush v. Holmes75 that providing funding for private 

schools violated the wording of the state constitution76 and that funding be provided for 

a uniform system of schools.77 

Purpose of the Study 

 The purpose of this study was to examine the constitutionality of the McKay 

Scholarship Program for Students with Disabilities78 under the Florida State 

Constitution. Specifically, the study addressed the following research question: Can the 

logic used in the decision of Bush v. Holmes79 in finding the Florida Opportunity 

Scholarship Program unconstitutional under the Florida State Constitution be applied to 

the McKay Scholarship for Students with Disabilities? To perform this analysis, 

background research on voucher programs was completed. Furthermore, a 

comprehensive analysis of legal precedence on voucher programs must be understood 

to provide a basis for the framework under which the McKay Scholarship is analyzed. 

The overall goal of the analysis was to examine whether the McKay Scholarship for 

                                                           
73

 Bush v. Holmes, 919 So. 2d 392 (2006). 
 
74

 Fl. Const. art. IX §1(a). 
 
75

 Bush v. Holmes, 919 So. 2d 392 (2006). 
 
76

 Id. at 398. 
 
77

 Fl. Const. art. IX §1(a). 
 
78

 Fl. Stat. §1002.39 (2012). 
 
79

 Bush v. Holmes, 919 So. 2d 392 (2006). 
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Students with Disabilities can be challenged under the current wording of the Florida 

State Constitution.  

Significance of the Study 

While the McKay Scholarship has yet to be challenged in Florida State Court, this 

study provides insights into the legal precedence of the program in the event that the 

program was to be challenged. The logic of such a challenge emerges from Cain v. 

Horne.80 In 2009 a voucher program for students with disabilities in Arizona was 

challenged on its legality under the Arizona State Constitution.81 Under this program, 

students with disabilities were eligible to attend any public school in their district or 

receive a scholarship (equivalent to the amount their school would have received had 

they attended their public school) toward tuition at a private school.82 Students utilizing 

this voucher must have been enrolled in a public institution the previous year and be 

accepted under the normal processes of the private school; under this program, once a 

student was accepted into the program they were eligible to remain in it until grade 12.83 

Furthermore, the program allowed parents to request their children participate in 

statewide standardized testing, but did not require the participation.84 The money was 

distributed to the parents in the form of a check which they would endorse the funds to 

                                                           
80

 Cain v. Horne, 202 P.3d 1178 (2009). 
 
81

 Ariz. Stat. §15-891 (2007). “The Scholarship for Pupils with Disabilities Program” 
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the private school.85 The Arizona Supreme Court examined the constitutionality of the 

program in Cain v. Horne.86 In the ruling, the court ruled unanimously that the program 

violated the Aid Clause of the Arizona State Constitution87 and, was thus, 

unconstitutional.88 According to the Arizona State Constitution, the Aid Clause forbids 

“appropriation of public money made in aid of any church, or private or sectarian school, 

or any public service corporation.”89 Because of this ruling, the state of Arizona was 

required to develop a new voucher program for students with disabilities, which the 

legislature named the Arizona Empowerment Scholarship Account90 which gives 

parents a debit card with 90 percent of the student’s per pupil allotment which can be 

used for private school tuition, textbooks, online learning, therapy and a variety of other 

options. 

 As can be seen, voucher programs for disadvantaged populations (such as 

students with disabilities) may not be immune from legal challenge. As a result, this 

study aimed to identify whether the logic of Bush v. Holmes can be used if a challenge 

against the McKay Scholarship were to come before the Florida courts. This will allow 

policymakers to identify whether the program will withstand a legal challenge and 

whether new programs should begin to be developed for students with disabilities, or 

whether existing programs should be eliminated. 
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Method of Study 

 To determine whether the logic used in Bush v. Holmes applies to the 

constitutionality of the Florida McKay Scholarship for Students with Disabilities, legal 

research methods were used. Legal research can be defined as a “systematic inquiry 

into the law that can be described as a form of historical-legal research that is neither 

qualitative nor quantitative.”91 Primary and secondary sources are used to develop the 

analysis of the constitutionality of the voucher program. Primary sources to be analyzed 

are constitutions, statutes, case law, and administrative law.  

Limitations of the Study 

 Per the Tenth Amendment to the U.S. Constitution,92 the power for developing 

schools and educational systems falls to the states. Because of this, nearly fifty different 

systems for financing and running systems of education have been developed. Due to 

the variety of structures in developing educational systems, the analysis performed in 

this study can only be used to identify the constitutionality of the voucher program in the 

state of Florida. As other states have constitutions with different and unique wording, 

the results developed in this analysis cannot be generalized to other states.  

Organization of the Study 

 Chapter 1 provided background on vouchers and a brief legal history of important 

voucher cases in the United States and Florida. It also provided a list of all current 

voucher programs in operation in the United States. Chapter 2 outlined a history of 

relevant court cases argued before the United States Supreme Court regarding voucher 
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programs. Chapter 3 provided information on court cases argued before the various 

state Supreme Courts, specifically Bush v. Holmes, and highlighted clauses in state 

constitutions which have been used in these challenges. Chapter 4 provided 

background information on special education laws, including the Individuals with 

Disabilities Education Act, as well as information on special education vouchers. The 

chapter also provided information on the McKay Scholarship and an examination of 

whether the logic used in the case can be applied to the McKay Scholarship. Chapter 5 

offered conclusions regarding the McKay Scholarship, implications and 

recommendations for policymakers regarding the future of the McKay Scholarship. 
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CHAPTER 2 
UNITED STATES SUPREME COURT DECISIONS RELATING TO VOUCHER 

PROGRAMS 
 

This chapter provided an overview of the Establishment and Free Exercise 

Clauses as they related to the history of voucher programs in the United States and an 

overview of case law which led to the transition from contesting voucher programs at 

the federal level to the state level. The chapter examined the evolution of case law and 

the Court’s interpretation of the Establishment Clause as it related to indirect aid 

programs. The chapter concluded with an analysis of Zelman v. Simmons-Harris1 and 

relates the decision to previous jurisprudence. 

Early Voucher Programs 

 Established in 1990, the Milwaukee Parental Choice Program2 was the first 

publically funded voucher program established in the United States for the purpose of 

providing low income students to transfer to a higher performing public school of their 

choice;3 in 1995, the program allowed for the transfer of students to private, religiously 

affiliated schools. Soon after the inclusion of religiously affiliated schools into the 

program, the Milwaukee Parental Choice Program was challenged at the Wisconsin 

State Supreme Court4 for violating the Establishment Clause of the First Amendment to 

the United States Constitution5 and the Wisconsin State Constitution.6 The Wisconsin 
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Supreme Court ruled that the program did not violate either the Wisconsin State 

Constitution or the U.S. Constitution.7 

 Many voucher programs which allowed for public funding of religious institutions 

would follow the Milwaukee Parental Choice Program. With the development of these 

programs came the inevitable challenge of the program under the Establishment 

Clause.8 This issue was finally decided in Zelman v. Simmons-Harris9 in which the U.S. 

Supreme Court ruled that voucher programs which allowed state aid to funnel to 

religiously affiliated schools did not violate the Establishment Clause of the U.S. 

Constitution. However, with this ruling the court did not endorse the inclusion of 

religiously affiliated schools in state run voucher programs; namely “the fact that state 

aid flowing to private schools through vouchers satisfies the federal Constitution does 

not necessarily mean that it will pass judicial scrutiny under state constitutional 

provisions.”10 As a result, whereas it was once thought that voucher programs which 

allowed public aid to flow to religiously affiliated, private schools could be contested at 

the federal level under the U.S. Constitution, now these programs need to be argued at 

the various state supreme courts under the unique wording of the state constitutions. 

Furthermore, “the legality of state voucher plans will be decided on a state-by-state 
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basis and may depend on more on the dispositions of respective state high courts than 

on the exact wording of the state constitutional provisions.”11 

Establishment Clause and Free Exercise Clause 

 The concept of an educational voucher was spearheaded by economist Milton 

Friedman in 1955 when he suggested giving all elementary and secondary school 

students a voucher equal to their per pupil expenditure and allowing the students and 

their families the opportunity to shop in the free market for a school.12 Scholars of this 

viewpoint feel that, “provided the private sector were more productive than the public 

sector in generating student achievement, this sectoral [sic] shift would increase the 

productivity of the education system.”13 In a study conducted to determine the 

effectiveness of the Milwaukee Parental Choice Program, students who enrolled in 

private schools under the voucher program were compared to a control group of 

students who were either unsuccessful at receiving a voucher or chose to remain at 

their public school.14 After analysis of test data and controlling for individual fixed 

effects, the researcher found that students enrolled in private schools under the voucher 

program had faster math score gains and comparable reading score gains when 

compared to students who did not participate in the voucher program.15 However, not all 

individuals agree with these claims. Discussing the concept of an equality model in 
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which it is assumed that voucher programs will be limited to low income children, it can 

be argued that “there has not been an explanation of why equality demands an 

immediate response for a small number of children but that the vast majority of children 

can wait for their education opportunity to trickle down via the market.”16 Further, some 

opponents claim that discussing the competition between public and private schools is 

not practical as private schools do not have to conform to the regulations placed on 

public schools.17 

 With the opportunity of shopping in a free market for schools, however, comes 

the problem of the separation of church and state. With the opportunity to shop in the 

free market for schools, parents and their children have the option of selecting a private, 

religiously affiliated school. This is compounded by the fact that during the 2009-2010 

school year, 68.1 percent of all private schools were religiously affiliated18 and 80 

percent of all students who attended a private school attended one which was 

religiously affiliated.19 Voucher programs were challenged at the United States Supreme 

Court and various state Supreme Courts in the mid to late 1990s20 and early 2000s,21 

                                                           
16

 Steven Green, “Critical Legal Issues Involving Vouchers,” St. John’s Law Review 75, no. 2 (2001): 213-
214. 
 
17

 Kim K. Metcalf and Natalie A. Legan, “Educational Vouchers: A Primer,” The Clearing House 76, no. 1 
(2002): 28. 
 
18

 National Center for Education Statistics, “Number and Percentage Distribution of Private Schools, by 
Urbanicity Type and Selected Characteristics: United States, 2009-2010,” 
http://nces.ed.gov/surveys/pss/tables/table_2009_04.asp.  
 
19

 National Center for Education Statistics, “Number and Percentage Distribution of Private School 
Students, by Urbanicity Type and Selected Characteristics: United States, 2009-2010,” 
http://nces.ed.gov/surveys/pss/tables/table_2009_05.asp.  
 
20

 See Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998). 
 
21

 See Zelman v. Simmons-Harris, 536 U.S. 639 (2002); Bush v. Holmes 767 So.2d 668, 675 (Fla. 1
st
 

DCA 2000); Locke v. Davey 540 US 712 (2004). 
 

http://nces.ed.gov/surveys/pss/tables/table_2009_04.asp
http://nces.ed.gov/surveys/pss/tables/table_2009_05.asp


 

30 
 

citing violations of the Establishment Clause of the U.S. Constitution. The Establishment 

Clause states “Congress shall make no law respecting an establishment of religion.”22 

Thomas Jefferson claimed this clause in the First Amendment constructed “a wall of 

eternal separation between church and state.”23 

 In contrast to the Establishment Clause, the First Amendment to the U.S. 

Constitution also includes a Free Exercise clause which prohibits Congress from 

establishing laws which prohibit the free exercise of religion by individuals.24 When 

applied to educational matters, proponents for vouchers use the Free Exercise Clause 

to claim that since education is a central component of child rearing, “parents should be 

able to choose the type of school that best matches their child-rearing preferences.”25 

Specifically regarding voucher programs, “advocates asserted that the exclusion of 

faith-based organizations from voucher plans that permit expenditures in secular private 

organizations violates equal protection and free exercise arguments.”26 The U.S. 

Supreme Court has ruled that parents have the right to send their children to private 

schools and are not required to send their children to public schools in the 1925 case of 

Pierce v. Society of Sisters.27 A more recent case from the Sixth Circuit Court presents 

an interesting contrast to that of the Pierce case. In Mozert v. Hawkins County Board of 
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Education,28 in 1987, a group of parents was concerned that the Hawkin County, 

Tennessee school district’s approved reading curriculum promoted anti-Christian 

messages which were in direct opposition to the values they were espousing at home. 

The parents argued, under the Free Exercise Clause, that parents who have objections 

with the school reading curriculum request to excuse their children from the classroom 

during reading instructional time and participate in an alternate program.29 The Sixth 

Circuit Court of Appeals ruled that parents which were dissatisfied with the public 

schools “can either send their children to church schools or private schools, as many of 

them have done, or teach them at home.”30  

While sending students to private schools is a legal alternative for parents who 

are unhappy with the education at public schools,31 what occurs if the parents cannot 

afford the tuition to send their students to private schools? The Sixth Circuit Court in 

Mozert supplies an interesting line of reasoning by simply stating that parents send their 

children to these alternative placements. For some parents, vouchers may be the only 

option for making this move to private schools a reality. Specifically, “voucher 

supporters believe that vouchers would improve equality by giving low-income families 

educational opportunities and choices that are already available to middle- and upper-

class families.”32  
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It is evident that a paradox is present between the Establishment Clause and 

Free Exercise Clause when related to voucher programs. While the national 

government cannot work to establish a religion, they also cannot hinder the free will of 

individuals to practice any religion they choose. What follows is an overview of case law 

argued before the United State Supreme Court relating to public aid to private schools. 

The case law starts with general public aid programs to private schools and then moves 

into specific cases surrounding voucher programs. 

Early Supreme Court Cases: Indirect Aid to Private Schools 

 Starting around the mid-Twentieth Century, a number of cases were brought to 

the attention of the Supreme Court that centered on public financial aid to private 

schools. Many of the cases required the Court to determine if the aid given to private 

schools (many of which were also parochial) violated the Establishment Clause of the 

First Amendment. The Court has specifically stated that “the Establishment Clause of 

the First Amendment has consistently presented this Court with difficult questions of 

interpretation and application.”33 One of the earliest cases is the 1947 case Everson v. 

Board of Education of the Township of Ewing.34 Everson questioned the 

Constitutionality of a New Jersey statute that reimbursed parents money that was spent 

sending children to school on public transportation. The law also allowed for parents 

who sent their children to Catholic school to receive reimbursement.35 The contention 

with the statute was that “the resolution forced inhabitants to pay taxes to help support 
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and maintain schools which are dedicated to, and which regularly teach, the Catholic 

Faith.”36 The Court ruled that this law did not violate the Establishment Clause.37 The 

law was held to be Constitutional since it provided general aid to all parents in the 

township and did not provide direct aid to parochial schools; specifically, the law does 

not support the parochial schools and “does no more than provide a general program to 

help parents get their children, regardless of their religion, safely and expeditiously to 

and from accredited schools.”38 The Court further postulated, regarding the 

Establishment Clause of the First Amendment, “that amendment requires the state to be 

a neutral in its relations with groups of religious believers and nonbelievers; it does not 

require the state to be their adversary.”39 Justice Black, in writing for the majority, said 

these financial services were “indisputably marked off from the religious function.”40 

Justice Black ended his majority opinion by stating the Court’s interpretation of the 

Establishment Clause of the First Amendment: 

The ‘establishment of religion’ clause of the First Amendment means at 
least this: neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or prefer 
one religion over another. Neither can force nor influence a person to go 
to or to remain away from church against his will or force him to profess a 
belief or disbelief in any religion. No person can be punished for 
entertaining or professing religious beliefs or disbeliefs, for church 
attendance or non-attendance. No tax in any amount, large or small, can 
be levied to support any religious activities or institutions, whatever they 
may be called, or whatever form they may adopt to teach or practice 
religion. Neither a state nor the Federal Government can, openly or 
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secretly, participate in the affairs of any religious organizations or groups, 
and vice versa. In the words of Jefferson, the clause against 
establishment of religion by law was intended to erect ‘a wall of separation 
between church and State.’41 

 
 Another important early Supreme Court decision regarding indirect private school 

aid was Board of Education of Central School District No. 1 v. Allen.42 This case 

questioned an amendment to New York’s Educational Law that allowed public schools 

to lend textbooks to students who attended private schools.43 The question of 

unconstitutionality was brought to the Court’s attention since these books were also lent 

to students attending parochial schools. The Court ruled that the law was Constitutional 

since it did not advance religion in general.44 Namely, the Court held that since the 

books that were lent were not religious in nature and not all teaching that occurs at a 

parochial school is secular, there was no evidence that the borrowed textbooks were 

advancing religion; specifically according to the statute in New York, “only secular books 

may receive approval.”45 While the complainants argued that lending textbooks had a 

direct impact on the learning process which could be used to indoctrinate religion, the 

Court did not agree. The Court stated:  

[…] unchallenged in the meager record before us in this case, we cannot 
agree with appellants either that all teaching in a sectarian school is 
religious or that the processes of secular and religious training are so 
intertwined that secular textbooks furnished to students by the public are, 
in fact, instrumental in the teaching of religion.46  
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Furthermore, the Court reasoned that since textbooks were loaned directly to parents 

and students, the financial benefit was afforded to the students and parents rather than 

the schools themselves.47 

 The cases of Everson and Allen share some interesting comparisons. Namely, 

the Court during this time ruled that since the aid was provided to a broad category of 

individuals who attended both secular and non-secular schools and that the aid was 

provided to the betterment of parents and students and not the school, the aid was 

Constitutional. The Court in Allen stated that similarities existed between the Allen and 

the Everson; specifically, the court stated that “[p]erhaps free books make it more likely 

that some children choose to attend a sectarian school, but that was true of the state-

paid bus fares in Everson, and does not alone demonstrate an unconstitutional degree 

of support for a religious instruction.”48 Allen presented policymakers with many 

questions regarding state aid to private schools. The language of the majority opinion 

was vague in which it was “reasoned that the state could give assistance to religious 

schools so long as the aid was provided for only secular services in the operation of 

parochial schools.”49 This reasoning was “taken by many parochial school advocates to 

mean that a state could permissibly provide funds to parochial schools for such things 

as teachers’ salaries, operations, buildings, and so on.”50 
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The Lemon Test 

 In 1971, Lemon v. Kurtzman51 brought two state acts to the attention of the 

Supreme Court which, it was argued, were unconstitutional under the U.S. Constitution. 

The first act was the Rhode Island 1969 Salary Supplement Act that allowed for a 15 

percent salary supplement to be given to teachers at non-public schools that had below 

average per-pupil spending on secular services in relation to public schools.52 The act 

further required the recipient of the aid to teach a subject that was also taught in Rhode 

Island Public Schools.53 The problem in the state revolved around the fact that of the 25 

percent of students who attended private schools, 95 percent attended schools which 

were affiliated with Catholicism and only about 250 Catholic school teachers benefitted 

from the act.54 The act was found to be in violation of the Establishment Clause of the 

First Amendment to the U.S. Constitution.55 Specifically, the Court ruled that the act 

fostered “excessive entanglement” between government and religion which “arises 

because of the religious activity and purpose of the church-affiliated schools, especially 

with respect to children of impressionable age in the primary grades, and the dangers 

that a teacher under religious control and discipline poses to the separation of religious 

from purely secular aspects of elementary education in such schools.”56 The Court 

furthered this idea by stating that “[a]lthough the court found that concern for religious 
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values does not necessarily affect the content of secular subjects, it also found that the 

parochial school system was ‘an integral part of the religious mission of the Catholic 

Church.’”57 

The second act in question is Pennsylvania’s 1968 Nonpublic Elementary and 

Secondary Education Act which allowed the Superintendent of state public schools to 

purchase secular educational services from non-public schools.58 As in the Rhode 

Island act, the state only reimbursed teachers and courses which taught secular 

subjects and which used state approved textbooks.59 The act entered into contract with 

schools which educated 20 percent of all students in the state; of these 20 percent of all 

students, 96 percent attended schools which had a church affiliation, most of which 

were Catholic.60 As with the Rhode Island act, the Pennsylvania act was deemed 

unconstitutional under the Establishment Clause for developing an “excessive 

entanglement” between government and religion; the Court specifically stated:  

The entanglement in the Pennsylvania program also arises from the 
restrictions and surveillance necessary to ensure that teachers play a 
strictly non-ideological role and the state supervision of non-public school 
accounting procedures required to establish the cost of secular, as 
distinguished from religious, education.61  

 
This act further faltered from providing aid directly to the schools in question.62 
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 Justice Berger, in the majority opinion, stated that the Establishment Clause is “at 

best, opaque”63 and that “we can only dimly perceive the lines of demarcation in this 

extraordinarily sensitive area of constitutional law.”64 Justice Berger went on to state 

that the Establishment Clause should provide protection from “three main evils”65 which 

include state sponsorship, financial support, and active involvement in religious 

institutions.66 As a result, the Court developed what has become known as the Lemon 

test for determining a violation of the Establishment Clause to the First Amendment of 

the U.S. Constitution: 

Every analysis in this area must begin with consideration of the cumulative 
criteria developed by the Court over many years. Three such tests may be 
gleaned from our cases. First, the statute must have a secular legislative 
purpose; second, its principal or primary effect must be one that neither 
advances nor inhibits religion; finally, the statute must not foster ‘an 
excessive government entanglement with religion.’67 

 
The Court ruled that the aspect of the three prong test as outlined was violated in this 

case was the ‘excessive entanglement’ between government and religion.68 

 The concept of excessive entanglement, as discussed, can be defined as a 

standard that “seeks to prevent the state from infringing on the separate rights of 

religion by becoming too intermingled with the process of religion.”69 The Lemon Court 

outlined what they meant by excessive entanglement by stating “[i]n order to determine 
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whether the government entanglement with religion is excessive, we must examine the 

character and purposes of the institutions that are benefited, the nature of the aid that 

the State provides, and the resulting relationship between the government and the 

religious authority.”70 In order for the state to aid religious institutions, they would have 

to constantly monitor classrooms to ensure that the religious instruction was not being 

infused with non-secular instruction; however, “if public officials did engage in adequate 

surveillance - this is the other horn of the dilemma – there would be excessive 

entanglement between government and religion, the image being government spies 

regularly or periodically sitting in the classes conducted in parochial schools.”71 

 The Lemon Test provided a basis for the Supreme Court to examine the 

Establishment Clause, including those dealing with public aid to private schools.  Since 

the establishment of the Lemon Test, the most difficult part of the test has been the 

primary effects section.72 Thus, many statutes relating to public aid to private religious 

schools have been ruled unconstitutional under the primary effects clause, with the 

speculation that the aid was advancing religion.73 In determining the primary effects of 

statutes under the Lemon law, scholars have identified two principals that the Court 

relies upon: the number of people served and the initial recipient of the aid.74 Generally, 

the greater number of students who benefit from aid, the more likely the Court is to find 

                                                           
70

 Lemon v. Kurtzman, 403 U.S. 602 (1971) at 615. 
 
71

 Jesse H. Choper, “The Establishment Clause and Aid to Parochial Schools – An Update,” California 
Law Review 75, no. 5 (1987): 6. 
 
72

 Amy S. Wells and Stuart Biegel, “Public Funds for Private Schools: Political and First Amendment 
Considerations,” American Journal of Education, 101, no. 3 (1993): 216. 
 
73

 See e.g., Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 350 (1975); Levitt v. 
Committee for Public Education, 413 U.S. 472 (1973). 
 
74

 Wells and Biegel, 217. 
 



 

40 
 

the aid constitutional (as in offering aid to all parents in the Ewing Township in Everson 

v. Board of Education).75 Also, if the aid was given directly to parents and students 

rather than to the schools themselves (as in Board of Education v. Allen), the aid is 

likely to be found constitutional and pass the primary effects clause.76 

Shift in the interpretation of the Lemon test 

 The three-prong Lemon test “was used in all Supreme Court school religion 

cases in the 1980s.”77 However, the use of this test has been downgraded in a number 

of the decisions which were made by the Supreme Court surrounding the Establishment 

Clause.78 For example, one of the first was the 1973 case of Committee for Public 

Education v. Nyquist.79 This case centered around three amendments to the New York 

Education and Tax Laws as providing aid to nonpublic schools. The first gave aid to 

nonpublic schools (serving students primarily from low income families) for the 

maintenance and repair of facilities; the aid was in the amount of $30 per child (or $40 if 

the school was older than twenty-five years old), which must not exceed 50 percent of 

the per-pupil cost for equivalent services in public school.80 The second gave some 

tuition reimbursement to parents of children attending nonpublic schools if the annual 

taxable income of the family were less than $5,000; the aid provided was $50 for grade 

school children and $100 for high school students as long as the aid was not more than 
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50 percent of the tuition paid.81 The third provided tax relief to parents that did not 

qualify for the tuition reimbursement described; the act allowed parents who had 

children attending non-public schools to deduct a specific sum from their gross, taxable 

income which decreases as taxable income increases.82 The Court held that all of the 

Amendments violated the Establishment Clause under the Lemon Test.83 Using the 

Lemon test, the Court found that the three different parts of the act did not have a 

secular purpose and had the effect of advancing religion as it would subsidize the 

mission of the non-public, religious schools.84 Further, the Court specifically stated the 

following regarding the tuition reimbursement part of the act:  

[…] the tuition reimbursement grants, if given directly to sectarian schools, 
would similarly violate the Establishment Clause, and the fact that they are 
delivered to the parents, rather than the schools, does not compel a 
contrary result, as the effect of the aid is unmistakably to provide financial 
support for nonpublic, sectarian institutions.85 

  
The Lemon test was stated as being only a guideline in determining this case, and the 

entirety of Establishment Clause cases should be applied in determining decisions 

relating to Establishment Clause statutes.86 Interestingly, Nyquist highlights the 

distinction between this type of aid to private, religious institutions and some voucher 

programs. Specifically, the Court opined “we need not decide whether the significantly 

religious character of the statute's beneficiaries might differentiate the present cases 
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from a case involving some form of public assistance (e.g., scholarships) made 

available generally without regard to the sectarian-nonsectarian, or public-nonpublic 

nature of the institution benefited.”87 By making this claim, the Court allowed the issue of 

public vouchers to be argued in the future. 

 Mueller v. Allen88 further brought doubt into the importance the Court placed on 

the Lemon test. The central issue in the case involved a Minnesota law that allowed 

parents to deduct tuition, textbook and other fees for their children’s elementary or 

secondary education from their state taxes; this deduction was limited to $500 for 

dependents in grades K-6 and $700 for dependents in grades 7-12.89 Parents who sent 

their children to parochial schools were also allowed to use this deduction.90 In fact, of 

parents who claimed the tax benefits, 96 percent sent their children to private schools, 

most of which were religiously affiliated.91 The Court ruled that the law was 

Constitutional and did not violate the Establishment Clause; the Lemon test was utilized 

to determine the Constitutionality of the statute.92 The most important element of the law 

came from the fact that the deduction was available to all parents in Minnesota 

(including those who sent their children to public schools), keeping the state neutral in 

terms of entanglement; specifically, the Court claimed that this aid was different from 

that which was struck down in Nyquist because of the following: “There, public 
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assistance amounting to tuition grants was provided only to children in nonpublic 

schools.”93 Chief Justice Rehnquist, in writing for the majority, stated that this program 

was one that demonstrated true private choice by parents and did not provide incentive 

to send children to religious schools.94 Specifically, Rehnquist made the following claim: 

It is noteworthy that all but one of our recent cases invalidating state aid to 
parochial schools have involved the direct transmission of assistance from 
the State to the schools themselves. The exception, of course, was 
Nyquist, which, as discussed previously, is distinguishable from this case 
on other grounds. Where, as here, aid to parochial schools is available 
only as a result of decisions of individual parents.95 

 
 Witters v. Washington Department of Services,96 Zobrest v. Catalina Foothills,97 

and Agostini v. Felton98 worked to “apparently largely nullify the effect test as a 

deterrent to government funding for parochial schools,”99 which is the second prong in 

the Lemon test. The Agostini decision also helps to amend the third prong, the 

excessive entanglement clause, from the Lemon test.100 The evolution of these three 

cases helps to trace the Lemon test through its new interpretation by the Court; in effect 

“the Court established a carefully calculated chain of precedents leading to what 

amounts to a negation of the effects of the Establishment Clause as it had before 

                                                           
93

 Id. at 398 
 
94

 Id. at 399. 
 
95

 Id. at 399. 
 
96

 Witters v. Washington Department of Services for the Blind, 474 U.S. 481 (1986). 
 
97

 Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993). 
 
98

 Agostini v. Felton, 521 U.S. 203 (1997). 
 
99

 Alexander and Alexander, 203. 
 
100

 Alexander and Alexander, 203. 
 



 

44 
 

applied to public funding of parochial schools.”101 It is important to note that even though 

the shift in interpretation of the Lemon test is to “an accommodationist [sic] stance,”102 

the Lemon test is still at the heart of the decision making process in cases involving the 

Establishment Clause.103 Specifically, Kritzer and Richards make the following claim 

about the pervasiveness of the Lemon test in the Court’s decision making: 

The point we wish to make here is not that the justices always follow 
Lemon or that Lemon has dictated outcomes since it was established as 
precedence. Few, if any, legal or judicial scholars argue that law matters 
for the Supreme Court in such a deterministic manner. Instead, what we 
see is that the justices continue to reference Lemon’s analytic categories 
such as entanglement or effect as relevant to their decisionmaking, even if 
those categories do not determine outcomes and if dissenting or 
concurring justices question whether the majority or plurality opinion has 
correctly interpreted Lemon and its analytic framework.104 

 
Witters centered around a student who suffered from an eye condition who 

wanted to use available Washington state money from a fund for vocational 

rehabilitation for the blind to attend a Christian college to become a minister or youth 

director.105 The district court106 said funds could not be allocated because of the 

Establishment Clause;107 however, the Supreme Court said the funds could be given to 

the student since it did not violate the Lemon Test.108 First, the act did not violate the 
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first prong since the law was designed to be secular in nature; further, “no more than a 

miniscule amount of the aid awarded under the program is likely to flow to religious 

education.”109 The Court stated that determining whether the second prong of the test is 

violated is more difficult.110 The Court stated that “[i]t is well settled that the 

Establishment Clause is not violated every time money previously in the possession of a 

State is conveyed to a religious institution.”111 Further, the Court declared: 

As far as the record shows, vocational assistance provided under the 
Washington program is paid directly to the student, who transmits it to the 
educational institution of his or her choice. Any aid provided under 
Washington's program that ultimately flows to religious institutions does so 
only as a result of the genuinely independent and private choices of aid 
recipients…aid recipients have full opportunity to expend vocational 
rehabilitation aid on wholly secular education, and, as a practical matter, 
have rather greater prospects to do so. Aid recipients' choices are made 
among a huge variety of possible careers, of which only a small handful 
are sectarian. In this case, the fact that aid goes to individuals means that 
the decision to support religious education is made by the individual, not 
by the State.112 

 
As a result, the Court determined that the Lemon test was not violated and, as a result, 

the Establishment Clause had not been violated. Interestingly, the Court allowed that 

the stronger wording of the Washington State Constitution may prevent the act from 

being legal under the state constitution.113 In writing the opinion of the Court, Justice 

Marshall wrote about implications for the case in developing voucher programs and 
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included suggestions on setting Establishment Clause on these programs.114 While 

parallels can be made between Nyquist and Witters, the Court in Nyquist makes an 

important point which can be used to distinguish between the two cases: 

[…] it has been suggested that it is of controlling significance that New 
York's program calls for reimbursement for tuition already paid, rather than 
for direct contributions which are merely routed through the parents to the 
schools, in advance of or in lieu of payment by the parents. The parent is 
not a mere conduit, we are told, but is absolutely free to spend the money 
he receives in any manner he wishes. There is no element of coercion 
attached to the reimbursement, and no assurance that the money will 
eventually end up in the hands of religious schools.115 

 
Thus, by allowing money to be provided before the tuition has been paid, the state was 

not entangled in being tied to religion. It has been suggested that Witters simply makes 

this case for institutes of higher education, but the case of Zobrest116 negates this fact 

and allows for this type of flow to elementary and secondary schools in allowing federal 

grant money for students with disabilities to be used at a private, religiously affiliated 

school.117 

 In Zobrest v. Catalina Foothills118 the central issue involved assigning a state-

paid sign language interpreter to a deaf child attending a sectarian, Roman Catholic 

high school. The child and his parents claims that “the Individuals with Disabilities 

Education Act119 (IDEA) and the Free Exercise Clause of the First Amendment required 
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respondent to provide the interpreter and that the Establishment Clause did not bar 

such relief.”120 Initially the district court ruled against the child saying that the interpreter 

would be furthering religious beliefs and violates the Establishment Clause; however, 

the Supreme Court ruled that the Establishment Clause did not allow the school board 

to dismiss the service of the interpreter.121 The Court utilized the same line of reasoning 

that was found in Witters and Mueller in the decision for Zobrest.122 First, the IDEA is a 

broad law which provides benefits to a large range of individuals and does not provide 

financial incentive for the family to choose the religious school, so there is no excessive 

entanglement.123 Specifically, “[t]he service at issue in this case is part of a general 

government program that distributes benefits neutrally to any child qualifying as 

‘disabled’ under the IDEA, without regard to the ‘sectarian-nonsectarian, or public-non-

public nature’ of the school the child attends.”124 The Court goes on to state that 

“because the IDEA creates no financial incentive for the parents to choose a sectarian 

school, an interpreter’s presence there cannot be attributed to state decisionmaking.”125 

While the school district argued that placing the interpreter in the school made the case 

different from Mueller and Witters, the Court opined that the student himself is the direct 

beneficiary from the aid of the interpreter and that this decision comes from one of true 
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private choice.126 As stated in the opinion, “[d]isabled children, not sectarian schools, 

are the primary beneficiaries of the IDEA; to the extent sectarian schools benefit at all 

from the IDEA, they are only incidental beneficiaries.”127 A parallel can be drawn 

between Nyquist and Zobrest in that the direct beneficiary is of particular importance in 

deciding the constitutionality of acts; in Nyquist, when the school was deemed to be the 

direct beneficiary the law was struck down, but in Zobrest when the student is seen to 

directly benefit, the law is held.  

 The Court further claimed that the role of an interpreter is different from that of a 

teacher or a counselor since they are interpreting what is said in the classroom.128 

Specifically, “[t]he sign-language interpreter they [Zobrest’s parents] have requested will 

neither add to nor subtract from that environment, and hence the provision of such 

assistance is not barred by the Establishment Clause.”129 The Court makes a point of 

stating throughout the opinion the importance of free choice in the decision making 

process on the part of the family stating “[b]y according parents freedom to select a 

school of their choice”130 and “James’ parents have chosen of their own free will to 

place him in a pervasively sectarian environment.”131 This same idea of free will and 

free choice was seen in the decision in Witters. 
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The decision in Zobrest presents a drastic change from that of the 1985 decision 

in Aguilar v. Felton.132 Aguilar ruled a New York act unconstitutional which allowed the 

state to use Title I funds to pay the salaries of public school teachers who went to low-

income schools to provide remediation for students as the act did not pass the 

excessive entanglement clause of the Lemon test.133 As the act required teachers to 

avoid any contact with secular materials, the Court ruled this would be difficult for the 

state to monitor and, thus, created an excessive entanglement between government 

and religion.134 The Court in Zobrest comments on the apparent similarities between the 

two cases by saying that an interpreter is simply interpreting what a teacher, funded by 

the private school, is saying. However, in the dissenting opinion, Justice Blackmun 

claims the logic used was incorrect. Further, he clearly stated the shift in interpretation 

of the Lemon test by stating “[u]ntil now, the Court never has authorized a public 

employee to participate directly in religious indoctrination.”135 Justice Blackmun states 

that the material presented by the interpreter would be assisting the school with the 

stated goal of religious indoctrination136 and that “the interpreter’s every gesture would 

be infused with religious significance.”137 Justice Blackmun makes a further interesting 

point about the individual liberties that may be infringed upon the state supplied 

interpreter; in stating a number of traditions held by various religions, Blackmun stated 
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the following paradox: “[t]o require public employees to obey such rules would 

impermissibly threaten individual liberty, but to fail to do so might endanger religious 

autonomy.”138  This departure from previous decisions is further highlighted by a 

decision in Grand Rapids School District v. Ball139 in which the Court ruled a program 

where public school teachers provided classes to nonpublic school students in 

nonpublic schools unconstitutional, in part because “the symbolic union of church and 

state inherent in the provision of secular state-provided public instruction in the religious 

school buildings threatens to convey a message of state support for religion to students 

and to the general public”140 

Toward a “Clearer Understanding” of the Lemon test 

Agostini141 helped to further modify the Court’s interpretation of Establishment 

Clause case law and, in effect, modify their interpretation of the Lemon test. Agostini 

was an attempt to reverse Aguilar142 as the petitioners felt that the decision reached in 

Aguilar was no longer consistent with the updated interpretation of Establishment 

Clause law by the Court.143 The question of whether the decision reached in Aguilar 

needed to be revisited was highlighted by a concurring opinion in Kiryas Joel v. 

Grumet144 in which Justice O’Connor stated the following: “The Court should, in a 
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proper case, be prepared to reconsider Aguilar, in order to bring our Establishment 

Clause jurisprudence back to what I think is the proper track – government impartiality, 

not animosity, toward religion.”145 

 In writing the opinion for the majority in Agostini, Justice O’Connor outlined the 

issues that needed to be examined from Aguilar and its companion case Grand Rapids 

v. Ball146 in order to determine if the ruling in Aguilar needed to be overturned: 

Distilled to essentials, the Court’s conclusion that the Shared Time 
program in Ball had the impermissible effect of advancing religion rested 
on three assumptions: (i) any public employee who works on the premises 
of a religious school is presumed to inculcate religion in her work; (ii) the 
presence of public employees on private school premises creates a 
symbolic union between church and state; and (iii) any and all public aid 
that directly aids the educational function of religious schools 
impermissibly finances religious indoctrination, even if the aid reaches 
such schools as a consequence of private decisionmaking. Additionally, in 
Aguilar there was a fourth assumption: that New York City’s Title I 
program necessitated an excessive government entanglement with 
religion because public employees who teach on the premises of religious 
schools must be closely monitored to ensure that they do not inculcate 
religion.147 

 
 In analyzing past precedence, the Court ruled in a 5-4 decision that the 

reasoning applied in Aguilar was no longer accurate and that the decision reached was 

no longer “good law.”148 Justice O’Connor specifically stated that “[o]ur more recent 
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cases have undermined the assumptions upon which Ball and Aguilar relied.”149 

Specifically, according to Justice O’Connor, the court had changed its “understanding of 

the criteria used to assess whether aid to religion has an impermissible effect.”150 The 

opinion of the court also makes note of the Court’s “current understanding”151 of the 

Establishment Clause.  

 The previous cases of Zobrest and Witters provided importance guidance in 

deciding Agostini and aiding the Court in their new determination of the Establishment 

Clause. Zobrest152 allowed the Court to abandon the conception that placing public 

school employees on private school grounds creates a symbolic link between church 

and state. Specifically, “Zobrest therefore expressly rejected the notion – relied on in 

Ball and Aguilar – that, solely because of her presence on private school property, a 

public employee will be presumed to inculcate religion in the students.”153 While Justice 

Souter claimed that the ruling in Zobrest was unique because the interpreter was only 

working with a single student rather than a group of students, the majority stated “this 

distinction is not constitutionally significant.”154  

 Witters155 allowed the court to abandon the belief held in Ball and Aguilar that “all 

government aid that directly assists the educational function of religious schools is 
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invalid.”156 The Court made a point of stating that the money dispersed in Witters was 

distributed to the students who, through complete private choice, decided to use the 

state money to finance a religious education.157 The Court claimed, “this transaction 

was no different from a State’s issuing a paycheck to one of its employees, knowing that 

the employee would donate part or all of the check to a religious institution.”158 The 

Court goes on to state “[i]n all relevant respects, the provision of instructional services 

under Title I is indistinguishable from the provision of sign-language interpreters under 

the IDEA.”159 As a result of both programs being offered to all eligible recipients, 

regardless of the type of school the child chooses to attend (by parental, private choice), 

the aid is not working to finance religious education.160 Just as in Witters where money 

was given directly to the student in question, “Title I funds are instead distributed to a 

public agency (an LEA) that dispenses services directly to the eligible students within its 

boundaries, no matter where they choose to attend school.”161 Further, the Court was of 

the view that since Title I services were, by law, supplementary, the money being used 

to provide services to children in private, religious schools cannot be said to relieve 

religious schools of costs they otherwise would have had to incur.162 As a result of 

Zobrest and Witters, the Court concluded that “contrary to our conclusion in Aguilar, 
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placing full-time employees on parochial school campuses does not as a matter of law 

have the impermissible effect of advancing religion through indoctrination.”163 

 One final aspect of Aguilar that the Court turned their attention to was whether 

the Title I program set up an excessive entanglement between the church and state. 

The Court claimed that some level of interaction between church and state was to be 

expected and they have always been tolerable of some interaction.164 Relying on 

previous precedence, the Court ruled that the Title I program did not result in an 

excessive entanglement.165 The Court supplied the following as the reasoning for their 

decision: 

In Aguilar the Court presumed that full-time public employees on parochial 
school grounds would be tempted to inculcate religion, despite the ethical 
standards they were required to uphold. Because of this risk pervasive 
monitoring would be required. But after Zobrest we no longer presume 
that public employees will inculcate religion simply because they happen 
to be in a sectarian environment. Since we have abandoned the 
assumption that properly instructed public employees will fail to discharge 
their duties faithfully, we must also discard the assumption that pervasive 
monitoring of Title I teachers is required.166 

 
 The Court further stated that there is no evidence that the previous practice of 

requiring unannounced monthly visits by supervisors to the secular classrooms is 

insufficient in monitoring the teacher’s practice.167 Most importantly, this decision led to 

the abandonment of excessive entanglement as a separate test and combined it with 
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the “effects” test in place in the Court;168 specifically, “the factors we use to assess 

whether an entanglement is ‘excessive’ are similar to the factors we use to examine 

‘effect.’”169 As a result, this new effects test, which determines whether government aid 

has the effect of advancing religion, is defined as such: “It does not result in 

governmental indoctrination; define its recipients by reference to religion; or create an 

excessive entanglement.”170 As a result, Agostini can be seen as shortening the Lemon 

Test to two prongs. However, the Court was clear in stating “the general principals we 

use to evaluate whether government aid violates the Establishment Clause have not 

changed since Aguilar was decided.”171 So, while the Lemon test has been modified, 

the Court makes a clear point in stating that it is still the outline being used to decide 

Establishment Clause cases and that it is still good law. Some scholars have gone as 

far to state “Establishment Clause jurisprudence has taken a sharp turn with Agostini’s 

modification of the Lemon Test.”172 It can also be questioned, now that excessive 

entanglement is combined with the effects clause, whether the Court will ever find 

violations of excessive entanglement.173 
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 Mitchell v. Helms174 clarified the Court’s new interpretation of the Lemon test as 

outlined in Agostini. Mitchell ruled on the question of whether the enactment of Chapter 

2 of the Education Consolidation and Improvement Act of 1981,175 which channeled 

federal funds through the state education agencies to local education agencies to use 

for secular programs, was in violation of the Establishment Clause as it allowed loans to 

be made to religious schools.176 The Court ruled, in a plurality opinion,177 that the 

program was not in violation of the Establishment Clause, even though 30 percent of 

the funds went to religious schools in Jefferson Parish, Lousiana (the local education 

agency in question).178 The Court made use of the revised Lemon test as described in 

Agostini. Specifically Justice Thomas, in writing the opinion of the Court, stated that the 

decision in Agostini “brought some clarity to our case law”179 by revising the Lemon test 

in examining only the first two factors.180 Justice Thomas continued by stating: “We 

acknowledged that our cases discussing excessive entanglement had applied many of 

the same considerations as had our cases discussing primary effect, and we therefore 
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recast Lemon’s entanglement inquiry as simply one criterion relevant to determining a 

statute’s effect.”181   

In determining that the secular nature of the law was not under question, the 

Court turned their attention to whether the effect of the law presented a conflict with the 

Establishment Clause.182 The Court used the revised effects test as outlined in Agostini; 

specifically, they identified whether the law created an indoctrination of religion, defined 

its recipients with reference to religion or created an excessive entanglement between 

government and religion.183 As excessive entanglement was not being challenged,184 

the Court focused on the first two aspects of the effects test outlined in Agostini.185 In 

identifying whether Chapter 2 defined its recipients with respect to religion, the Court 

looked at whether the aid created a financial incentive to choose religious education.186 

Furthering this idea, Justice Thomas stated:  

[S]imply because an aid program offers private schools, and thus religious 
schools, a benefit they did not previously receive does not mean that the 
program, by reducing the cost of securing a religious education, creates, 
under Agostini’s second criterion, an ‘incentive’ for parents to choose such 
an education for their children.187  
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The Court concluded that since aid was based on enrollment and that aid was 

dispersed without respect to the type of school the child attends, Chapter 2 satisfied this 

criteria.188 

In discussing whether the law developed an indoctrination of religion, Justice 

Thomas stated that the Court generally looked to a principal of neutrality, “upholding aid 

that is offered to a broad range of groups or persons without regard to their religion.”189 

Justice Thomas further stated that “[i]f the religious, irreligious, and areligious are all 

alike eligible for governmental aid, no one would conclude that any indoctrination that 

any particular recipient conducts has been done at the behest of the government.”190 

The Court determined that the law satisfied this criterion, as “[t]he program makes a 

broad array of schools eligible for aid without regard to their religious affiliations or lack 

thereof.”191 In referencing the decisions made in Agostini, Zobrest and Witters, Justice 

Thomas stated that the aid under Chapter 2 reaches these schools only after the private 

decisions of students and their families.192 Specifically, “[i]t is the students and their 

parents – not the government – who, through their choice of school, determine who 

receives Chapter 2 funds. The aid follows the child.”193  

Justice O’Connor wrote a concurring opinion to Justice Thomas because, while 

she agreed with much of the opinion she had some concerns; specifically, she felt “the 
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plurality announces a rule of unprecedented breath for the evaluation of Establishment 

Clause challenges to government school aid programs.”194 For while Justice O’Connor 

agreed with the plurality that Chapter 2 had many similarities with the Title I program at 

question in Agostini and, as a result, must satisfy the Establishment Clause,195 she 

stated the following as her two reasons for writing separately: 

First, the plurality’s treatment of neutrality comes close to assigning that 
factor singular importance in the future adjudication of Establishment 
Clause challenges to government school aid programs. Second, the 
plurality’s approval of actual diversion of government aid to religious 
indoctrination is in tension with our precedents and, in any event, 
unnecessary to decide the instant case.196 

 
Justice O’Connor, in discussing the concept of neutrality, stated that while neutrality 

was an important principal to uphold in determining the constitutionality of law,197 the 

Court has “never held that a government-aid program passes constitutional muster 

solely because of the neutral criteria it employs as a basis for distributing aid.”198 Justice 

O’Connor further recognized a difference between the case in question and the 

decisions of Witters and Zobrest; for while the plurality determined that private choice as 

seen in Witters and Zobrest were present in Helms, Justice O’Connor feels otherwise: “I 

do not believe that we should treat a per-capita-aid program [Chapter 2] the same as 

the true private-choice programs considered in Witters and Zobrest.”199 This line of 
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reasoning continued with the argument that “[i]n terms of public perception, a 

government program of direct aid to religious schools based on the number of students 

attending each school differs meaningfully from the government distributing aid directly 

to individual students who, in turn, decide to use the aid at the same religious 

schools.”200 Justice O’Connor argued that “when the government provides aid directly to 

the student beneficiary, that student can attend a religious school and yet retain control 

over whether the secular government aid will be applied toward the religious 

education.”201 By giving aid directly to the students, Justice O’Connor argued that “[t]he 

fact that the aid flows to the religious school and is used for the advancement of religion 

is therefore wholly dependent on the student’s private decision.”202 By providing aid 

directly from the local education agency to the school, Justice O’Connor was of the view 

that the public would perceive the aid as being a government endorsement of religion; 

she argues “[t]he aid formula does not – and could not – indicate to a reasonable 

observer that the inculcation of religion is endorsed only by the individuals attending the 

religious school, who each affirmatively choose to direct the secular government aid to 

the school and its religious mission.”203 Justice O’Connor finished by stating a concern 

that this decision could lead to the constitutionality of providing direct government 

subsidies to religious organizations based on the number of people belonging to each 

organization.204 
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 This line of reasoning from Justice O’Connor presents important implications for 

future vouchers cases. In writing the plurality opinion, “Justice Thomas, writing for only 

four justices, proposed a rule that would uphold any statute that provided aid to private 

institutions as long as the criterion for distributing the aid was neutral as between 

religion and nonreligion.”205 Justice O’Connor disagreed with this proposal as seen from 

her opinions of direct public aid to religious schools as opposed to programs which 

provide aid to students who then choose to use the money in religious institutions. 

Zelman v. Simmons-Haris206 presented the Court with an issue which questioned the 

Constitutionality of the Cleveland Scholarship and Tutoring Program (a voucher 

program) under the Establishment Clause; this program allowed Justice O’Connor to 

“set aside her qualms about direct aid programs”207 and support the Constitutionality of 

the program. 

Zelman v. Simmons-Harris 

 In Zelman v. Simmons-Harris,208 the Court directly addressed the issue of 

whether voucher programs violated the Establishment Clause to the U.S. Constitution 

by examining the Constitutionality of Ohio’s Pilot Project Scholarship Program, also 

known as the Cleveland Scholarship and Tutoring Program209 (CSTP). The CSTP was 

developed to provide parents and their children, most of who came from low-income 
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households,210 the opportunity of receiving a better quality education as the Cleveland 

public schools were found to be one of the worst in the nation.211 The voucher was 

developed to assist students in extremely low performing school districts in Ohio; 

according to the Court, “Cleveland is the only Ohio school district to fall within that 

category.”212 The voucher program offered two types of assistance to families: tuition 

assistance for students to attend an approved private or public school of the parent’s 

choosing or tutorial aid for students who chose to remain in the public schools.213 The 

tuition assistance could be applied to any private school (religious or nonreligious) 

located in the boundaries of the district that agrees to accept students in a 

nondiscriminatory manner; public schools from adjacent districts were also able to 

participate in the program.214 Low-income families were the top priority in the distribution 

of tuition aid; low income families who chose to attend a private school received 90 

percent of tuition up to $2,250 with all other families receiving 75 percent of tuition up to 

$1,875.215 Public schools from adjacent districts received the $2,250 tuition grant in 

addition to the state, per-pupil spending.216 

 As part of the CSTP, “[t]he number of tutorial assistance grants offered to 

students in a covered district must equal the number of tuition aid scholarships provided 
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to students enrolled at participating private or adjacent public schools.”217 The tuition 

assistance is provided directly to the parents should the families choose to send their 

child to private schools.218 Specifically, “[w]here tuition aid is spent depends solely upon 

where parents who receive tuition aid choose to enroll their child. If parents choose a 

private school, checks are made payable to the parents who then endorse the checks 

over to the chosen school.”219 The following represents the characteristics of the CSTP 

during the 1999-2000 school year: 

In the 1999-2000 school year, 56 private schools participated in the 
program, 46 (or 82 percent) of which had a religious affiliation. None of the 
public schools in districts adjacent to Cleveland have elected to 
participate. More than 3,700 students participated in the scholarship 
program, most of whom (96 percent) enrolled in religiously affiliated 
schools.220 

 
 To answer the question on the violation of the Establishment Clause, the Court 

applied the revised Lemon test as outlined in Agostini. As the Court pointed out that 

“[t]here is no dispute that the program challenged here was enacted for the valid secular 

purpose of providing educational assistance to poor children in a demonstrably failing 

public school system,”221 the Court turned their attention to the ‘effects’ test of the 

revised Lemon test.222 In analyzing the program under the effects test, the Court drew 

on decisions handed down in previous cases for guidance. The Court specifically stated 

that while their jurisprudence with respect to direct aid programs has changed over the 
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years, “our jurisprudence with respect to true private choice programs has remained 

consistent and unbroken.”223 Recalling the decisions outlined in Mueller,224 Witters,225 

and Zobrest,226 the Court stated “[t]hree times we have confronted Establishment 

Clause challenges to neutral government programs that provide aid directly to a broad 

class of individuals, who, in turn, direct the aid to religious schools or institutions of their 

own choosing. Three times we have rejected such challenges.”227 Drawing on these 

previous cases, the Court found a number of commonalities between previous cases 

and the case of Zelman in aiding them to find the CSTP did not violate the 

Establishment Clause. 

 One of these elements was private choice for parents and students and neutrality 

in who received the state aid. In Mueller, discussing the law in which parents were able 

to deduct educational costs associated with sending their children to school, the Court 

claimed “[t]he historic purposes of the Clause simply do not encompass the sort of 

attenuated financial benefit, ultimately controlled by the private choices of individual 

parents, that eventually flows to parochial schools from the neutrally available tax 

benefit at issue in this case.”228 This idea was furthered in Witters when declaring a 

scholarship used by a student to attend a Christian college was not in violation of the 

Establishment Clause because “[a]ny aid provided under Washington's program that 
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ultimately flows to religious institutions does so only as a result of the genuinely 

independent and private choices of aid recipients.”229 In discussing the neutrality of the 

program, the Court claimed the following: “Nor does the mere circumstance that the 

petitioner has chosen to use neutrally available state aid to help pay for his religious 

education confer any message of state endorsement of religion.”230 Finally, Zobrest 

adds to the precedence established in the previous cases; in discussing the decision 

which allowed a student to use federal IDEA funds to pay for a sign language interpreter 

in his private, religious school the Court, once again, drew on private, parental choice: 

“By according parents freedom to select a school for their choice, the statute ensures 

that a government-paid interpreter will be present in a sectarian school only as a result 

of the private decision of individual parents.”231 The Court highlighted the secular nature 

of the program which distributes money to all students regardless of religious affiliation 

and stated “[t]he service at issue in this case is part of a general government program 

that distributes benefits neutrally to any child qualifying as ‘disabled’ under the IDEA.”232 

All of these programs highlighted the guiding principle taken into consideration for 

Zelman that state aid is permissible to flow to private, religious schools if “public funds 

become available only as a result of numerous private choices of individual parents of 

school-age children.”233 
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 Justice Rehnquist, in writing for the majority in Zelman, makes the following 

statement which shows the precedence that was followed: 

Mueller, Witters, and Zobrest thus make clear that where a government 
aid program is neutral with respect to religion, and provides assistance 
directly to a broad class of citizens who, in turn, direct government aid to 
religious schools wholly as a result of their own genuine and independent 
private choice, the program is not readily subject to challenge under the 
Establishment Clause. A program that shares these features permits 
government aid to reach religious institutions only by the way of the 
deliberate choices of numerous individual recipients. The incidental 
advancement of a religious mission, or the perceived endorsement of a 
religious message, is reasonably attributable to the individual recipient, not 
to the government, whose role ends with the disbursement of benefits.234 

 
As the program under question distributed funds to a wide class of individuals (all 

students in Cleveland, with a focus on low-income students) regardless of their religious 

affiliation and, importantly, distributed money directly to the parents to be handed over 

to private schools, the Court found that “the program challenged here is a program of 

true private choice, consistent with Mueller, Witters, and Zobrest, and thus 

constitutional.”235  

 The Court also took past precedence in responding to claims that the program 

should be stricken down because of the large percentage of students choosing to enroll 

in private, religious schools. Mueller addressed a similar issue in which 96 percent of all 

parents taking tax deductions had students who attended private, religious schools. The 

Court claimed the following: “We would be loath to adopt a rule grounding the 

constitutionality of a facially neutral law on annual reports reciting the extent to which 
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various classes of private citizens claimed benefits under the law.”236 Regarding the 

high percentage of families of students who attended religious institutions, the Court 

opined regarding the lack of relief sought by families of students who did not attend 

religious institutions “the fact that private persons fail in a particular year to claim the tax 

relief to which they are entitled -- under a facially neutral statute -- should be of little 

importance in determining the constitutionality of the statute permitting such relief.”237 

To the other extreme, the Court, in Zobrest, “did not turn on the fact that James Zobrest 

had, at the time of litigation, been the only child using a publically funded sign-language 

interpreter to attend a parochial school.”238 

 The Court used this line of reasoning in Zelman to respond to claims by the 

respondents and Justice Souter, who was in the dissenting group of justices, who 

claimed that the high percentage of religiously affiliated participating schools and high 

percentage of students who used the vouchers to attend these schools led to the 

unconstitutionality of the program.239 The Court makes clear that even though 82 

percent of the private schools participating were religiously affiliated, this in itself was 

not a violation of the Establishment Clause; specifically, “[t]he Establishment Clause 

question is whether Ohio is coercing parents into send their children to religious 

schools, and that question must be answered by evaluating all options Ohio provides 

Cleveland schoolchildren, only one of which is to obtain a program scholarship and then 
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choose a religious school.”240 The Court furthered this claim by stating this figure was 

not abnormal as a high percentage of private schools were religiously affiliated in 

Cleveland and Ohio, in general.241 In arguing that the number cannot be taken into 

account in determining the legality of the program, the Court claimed “[t]o attribute 

constitutional significance to this figure, moreover, would lead to the absurd result that a 

neutral school-choice program might be permissible in some parts of Ohio, such as 

Columbus, where a lower percentage of private schools are religious schools.”242  

 In arguing against the significance of the high percentage of students who use 

the scholarship to attend religious schools, the Court viewed this issue as moot due to 

Mueller.243 Justice Rehnquist stated “[t]he constitutionality of a neutral educational aid 

program simply does not turn on whether and why, in a particular area, at a particular 

time, most private schools are run by religious organizations, or most recipients choose 

to use the aid at a religious school.”244 The Court in Zelman made a point of saying that 

“Nyquist does not govern neutral educational assistance programs that, like the 

program here, offer aid directly to a broad class of individual recipients defined without 

regard to religion.”245 

 The Court also found that the program at question did not provide financial 

incentives for parents to choose to send their students to religious schools; as in 
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previous programs that have been upheld, the Court found the program actually created 

financial disincentives for both the private schools and the families.246 This had been 

shown in both Zobrest247 and Witters248 as the programs were both shown to provide no 

financial incentive for parents to choose a private school over a public school. In 

Zelman, the same line of reasoning was used in discussing the disincentive for parents 

in the CSTP: “Parents that choose to participate in the scholarship program and then to 

enroll their children in a private school (religious or nonreligious) must copay a portion of 

the school’s tuition.”249 The private schools themselves have financial disincentives as 

private schools receive “only half the government assistance given to community 

schools and one-third the assistance given to magnet schools.”250  

 As the program was not found to violate the effects clause of the revised Lemon 

test, the Court found the program to not be in violation of the Establishment Clause; 

specifically: 

In sum, the Ohio program is entirely neutral with respect to religion. It 
provides benefits to a wide spectrum of individuals, defined only by 
financial need and residence in a particular school district. It permits such 
individuals to exercise genuine choice among options public and private, 
secular and religious. The program is therefore a program of true private 
choice. In keeping with an unbroken line of decisions rejecting challenges 
to similar programs, we hold that the program does not offend the 
Establishment Clause.251 
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As a result of this decision, Zelman, in effect, became the definitive word on vouchers at 

the federal level.252 Due to the decision “it would be difficult to envisage any type of 

government aid program, vouchers or otherwise, to church schools that would be so 

blatantly religious that this Supreme Court would strike it as violative of the 

Establishment Clause of the First Amendment.”253 

 While many proponents of vouchers felt that the decision in Zelman would allow 

for the widespread implementation of voucher programs, this has not been the case.254 

However, while Zelman has cleared the way for vouchers to be permissible at a federal 

level, the programs still have to be admissible under the various state constitutions.255 

This is furthered by the fact that “state constitutions may be more protective of individual 

rights and freedoms than the federal Constitution.”256 Specifically, there are 

approximately three dozen states which “have state constitutional Establishment 

Clauses that are more restrictive than the federal clause.”257 As a result, “the major 

hurdle to vouchers is likely to be legislative rather than judicial”258 in these states which 
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have more restrictive state clauses. Bush v. Holmes259 in Florida showcased this on a 

national level as it was one of the first state-wide voucher programs to be stricken down 

in a state, post-Zelman, due to legislative problems. 

Summary 

 This chapter examined the policy issues regarding the Establishment Clause to 

the First Amendment of the U.S. Constitution. The chapter traced the Supreme Court’s 

understanding of the Establishment Clause. The Lemon test was developed by the 

Court to assist the Court in determining whether federal aid to private institutions was 

permissible under the Establishment Clause, and was later revised in the Agostini 

decision. In deciding the case in Zelman, the Court relied on previous precedence to 

determine the legality of the CSTP including the neutrality of the program, whether the 

program provided true private choice, whether the program provided financial incentive 

to the religious school and whether the aid went to the schools indirectly through the 

parents. The decision in Zelman made it so that vouchers will more than likely not 

violate the U.S. Constitution. However, voucher programs will have to also be found in 

compliance with the individual state constitutions.
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CHAPTER 3 
STATE SUPREME COURT DECISIONS RELATING TO INDIVIDUAL STATE 

VOUCHER PROGRAMS 
 

  With the decision in Zelman,1 proponents for voucher programs believed that the 

path was clear for the widespread implementation of vouchers in expanding school 

choice. However, “the impact of the Zelman decision has not been this grand.”2 Instead 

of idealistically large scale programs which were thought to be an avenue to reform 

education, the voucher programs which emerged were “small in scale, targeted at 

specific student populations and, at times, the product of unique circumstances.”3 The 

reason for this seemingly lackluster implementation of voucher programs lies in the 

wording and policies of the state constitutions. For, while the decision in Zelman4 

cleared the federal legal barrier in allowing public money to fund student education at 

private schools, the ultimate decision for whether vouchers can be implemented is left to 

the individual states.5  

Since education is not specifically mentioned in the wording of the United States 

Constitution, its governance is left to the control of the states via the Tenth 

Amendment.6 The impact of the Zelman decision on voucher programs is then clear: 

“The Zelman decision determined that vouchers do not offend the U.S. Constitution but 
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state courts remain free to apply far stricter antiestablishment provisions found in state 

constitutions.”7 In general, “many state constitutions are simply less tolerant than the 

U.S. Constitution in terms of evaluating government programs that, in effect, provide 

funds to religious institutions.”8 Specifically, “the fact that state aid flowing to private 

schools through vouchers satisfies the federal Constitution does not necessarily mean 

that it will pass judicial scrutiny under state constitutional provisions.”9 In general, “the 

federal Constitution does not preclude the adoption of voucher plans that include 

religious schools. But it also does not require a state-supported voucher plan to include 

sectarian schools if other private schools are allowed to participate.”10 

The determination of whether religious institutions can participate in state 

voucher programs is dependent upon the wording of educational mandates in the 

individual state constitutions. As education is a function of the individual state, various 

methods for carrying out this power are observed which impact the wording in the state 

constitution. State constitutions have wordings which range from “general provisions for 

education, requiring that a system of education be established and maintained”11 to 

others which are “more specific, including adjectives such as free, thorough and 

efficient, uniform, suitable, or adequate.”12 Interpreting the wording of state 
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constitutions, such as the terms mentioned previously, is important in the creation of 

voucher programs in the states, for when these terms are interpreted by the state courts 

they “circumscribe the basis to which the legislature must conform in establishing a 

public school system.”13 The interpretation of these terms and phrases will be decided 

on a state-by-state basis and, while state courts can use the results from other state 

courts in making decisions, there is no precedence by which states had to follow the 

decisions of other state supreme courts. For example, the Florida Supreme Court ruled 

in 2006 in Bush v. Holmes14 that its statewide voucher program (which allowed private, 

religious institutions) was not constitutional as it did not provide a uniform system of 

schools.15 If another state legislature has a similar challenge, while they may be 

influenced by the decision in Florida, they are not bound to follow the decision set in the 

state. This is most clearly seen in the disparity between the decision in Bush16 and the 

decision on a Milwaukee voucher program in Wisconsin Supreme Court under the 

uniformity clause in Davis v. Grover.17 While the Florida Supreme Court ruled the 

Florida program unconstitutional,18 the Wisconsin state court ruled the Wisconsin 

program constitutional under a similar state uniformity mandate. As can be seen by this 

example, the interpretation from state to state can be different and may have significant 

impact on the constitutionality of voucher programs under state constitutions in various 
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states. It is further possible that the legality “may depend more on the dispositions of 

respective state high courts than on the exact wording of the state constitutional 

provisions.”19 

In looking at potential challenges that voucher programs may face at the state 

level, scholars have identified three categories under which the challenges can fall: 

funding provisions, local control provisions and uniformity provisions.20 Funding 

provisions “contain language that prohibits states from funding non-public schools,”21 

local control provisions “delegate the authority to control public schools to local entities, 

such as the board of education of a school district,”22 and uniformity provisions “require 

states to provide a uniform system of public schools.”23 Oftentimes, when arguing the 

legality of voucher programs, “legal challenges to school choice programs typically 

present an array of legal theories – referred to as the ‘shotgun approach’ – and the 

plaintiffs need only convince the court on one of them in order to bring down a school 

choice program.”24 In the different interpretation of similar uniformity clauses in Florida 

and Wisconsin, challenging programs on multiple fronts may be needed for plaintiffs to 

secure a victory. Interestingly, while the legal challenges at the United State Supreme 

Court were based around the Establishment Clause to the United States Constitution, 

scholars feel that many challenges at the state level will be most successful under non-
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religious, state education clauses (such as the uniformity and local control provisions).25 

Specifically, “given that all state constitutions instruct their [sic] legislatures to provide 

for a system of free public education, interpretations of state education clauses may 

pose a significant obstacle to implementation of large-scale voucher plans.”26 What 

follows is an analysis of how voucher programs could be challenged under funding 

provisions, local control provisions and uniformity provisions, and relevant state cases 

which fall into each category. 

Funding Provisions 

 Funding provisions in state constitutions include language which place limitations 

on the funding of schools.27 Some of the ways in which these funding provisions are 

implemented in state constitutions “include restricting public funding to public schools 

only, requiring all education to be under state control, and requiring the legislature to 

ensure that education serves a public purpose.”28 One additional class of funding 

provisions that have shaped a number of challenges against voucher programs are no-

aid provisions, prohibiting states from funding secular, private education. These funding 

provisions have generally been referred to as “Blaine Amendments.”29 Some 

researchers have argued that Blaine Amendments began surfacing in state 

constitutions after Representative James Blaine (R – Me.) proposed a constitutional 
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amendment which would have barred federal funds entering religious schools.30 

Blaine’s proposal failed at the federal level after failing to receive the required votes in 

the United States Senate31 and as a response, these researchers have argued that 

various states passed amendments to state constitutions barring funding of secular 

schools “during a period of mass anti-Catholic sentiment in response to Irish-Catholic 

immigration.”32 These researchers argue that after being defeated at the national level, 

Blaine Amendments “took on new life in the states.”33 However, more recent research 

shows this to be untrue, as “by 1850, well before any waves of anti-Catholic hysteria, 

much less Blaine’s influence, twenty-three of thirty states had made this principle [no 

compulsory support clauses] within the state’s constitution.”34 To compound the issue, 

there is no universally agreed upon definition of what constituted a Blaine Amendment 

and, as a result, it is unclear how many state constitution contain these amendments.35 

When defined to include the term sectarian, Blaine Amendments include language 

which was “speaking toward all religions and denominations and not solely denying 

state funds to Catholic institutions.”36 As a result, “the precursors of the so-called ‘Blaine 
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Amendments’ predate the development of, and are therefore not driven by, anti-Catholic 

hostility in the last half of the Nineteenth Century.”37  

While it had previously been suggested that Blaine Amendments “do not exist in 

a constitutional vacuum”38 and that it is “likely that most state Blaine provisions violate 

both the Religion Clauses and Free Speech Clause of the First Amendment,”39 more 

recent research, again suggests this is not the case. It has been suggested more 

recently that “the Blaine clauses should be seen as legitimate constitutional efforts to 

‘ensure domestic tranquility’ rather than unconstitutional expressions of anti-Catholic, or 

even anti-religious, animus.”40 These state amendments, rather, “are legitimate 

exercises of state efforts to avoid the excessive entanglement of church and state.”41 As 

a result, these clauses should not be viewed as unconstitutional because “whatever the 

origins, the modern clauses no longer bear any anti-Catholic stigma.”42 In sum: 

Thus, it is possible to suggest that the entire concept of the “Blaine 
Amendment,” as currently used, is fundamentally flawed. While Blaine’s 
failed federal amendment establishes a particular point in time and an 
historical context for a specific expression of Constitutional thinking related 
to the flow of tax dollars into religious institutions, an examination of state 
constitutions makes clear that there is little legitimacy to localizing the 
“Blaine” issues to the latter quarter of the Nineteenth Century. As a part of 
the long-standing Constitutional tradition concerning the separation of 
Church and State, the “Blaine Amendments” are nothing more, and 
nothing less, than a legitimate continuance of that tradition.43 
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 Blaine Amendments were one of the issues present in the United States 

Supreme Court case Locke v. Davey.44 The case centered on the Washington Promise 

Scholarship Program which assisted academically talented students with post-

educational expenses; however, the scholarship could not be used to pursue a degree 

in theology. The program was challenged under the Free Exercise Clause of the United 

States Constitution and the Supreme Court ruled the program was not in violation of the 

clause.45 The program, according to the Court, was not hostile toward religion as it 

allowed students to attend religious institutions as long as they were accredited, the 

lone exception being denial of funding for vocational religious instruction.46 The Court 

makes note of the difference between the Washington state constitution and the federal 

constitution: “Even though the differently worded Washington Constitution draws a more 

stringent line than that drawn by the United States Constitution, the interest it seeks to 

further is scarcely novel.”47 In writing for the majority, Justice Rehnquist furthers this 

point by stating “[m]ost States that sought to avoid an establishment of religion around 

the time of the founding placed in their constitutions formal prohibitions against using 

tax funds to support the ministry.”48 In finding that the program did not hold hostility 

toward religion, Justice Rehnquist states “[t]he State's interest in not funding the pursuit 

of devotional degrees is substantial and the exclusion of such funding places a relatively 
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minor burden on Promise Scholars.”49 Justice Rehnquist concludes by noting the 

constant struggle between upholding both the federal Establishment and Free Exercise 

Clauses: “If any room exists between the two Religion Clauses, it must be here.”50 

 The impact of this decision on individual state constitutions is explained as 

follows: 

The Supreme Court decision in Locke upholding the Washington Promise 
Scholarship Program complicates the aspirations by Blaine Amendment 
opponents. At the same time, it does not simplify the picture for Blaine 
Amendment supporters because the Supreme Court’s decision 
paradoxically agreed with Blaine opponents that Blaine Amendments were 
expressions of anti-Catholic animus but then observed that because there 
was no such animus documented in Washington, the Washington 
amendment in question was not a “Blaine Amendment.” This decision has 
significant policy implications for state legislatures and educational policy 
makers because the future will now require state-by-state examination of 
Blaine clauses, with attendant court challenges, to determine whether a 
state demonstrates specific anti-Catholic hostility in its adoption of its 
constitutional language and whether any intervening history ameliorates 
that anti-Catholic past.51 

 
As state Blaine Amendments “have differing language and effect, with some versions of 

the amendment taking a moderate view toward state aid to private religious education 

while other versions harshly prohibit all forms of aid,”52 this “state-by-state examination 

of each Blaine clause”53 becomes increasingly important to state voucher programs. 

 Two cases which produced results in favor of voucher programs with respect to a 

funding clause can be seen in Wisconsin and Ohio. In the Wisconsin Supreme Court 
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case of Jackson v. Benson,54 the Milwaukee Parental Choice Program (MPCP) was 

challenged under a number of state and federal mandates, including a state funding 

provision. The MPCP allowed for students in grades K-12 whose families had an 

income a certain percentage below the national poverty line to be eligible for a voucher 

to attend either religious or nonreligious participating private schools in Milwaukee.55 

The question to the Wisconsin Supreme court was whether the MPCP violated the no-

aid provision of Article I, Section 18 of the Wisconsin State Constitution; specifically, 

“nor shall any money be drawn from the treasury for the benefit of religious societies, or 

religious or theological seminaries.”56 This clause of the state constitution was referred 

to as the benefits clause by the Wisconsin Supreme Court as well as “Wisconsin’s 

equivalent of the Establishment Clause of the First Amendment.”57 The Wisconsin 

Supreme Court made the note that the language of Article I, Section 18 is more specific 

than the language of the First Amendment.58 The Wisconsin Supreme Court notes that 

the lower court of appeals ruled the MPCP unconstitutional by focusing on whether 

schools were religious seminaries; rather than looking at this part of the statute, the 

Wisconsin Supreme Court looked at whether the voucher program benefitted the 

religious institution.59 To decide this question, the Wisconsin Supreme Court turned to 
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the Lemon test60 in which they concluded that “the primary effect of the amended MPCP 

is not the advancement of a religion.”61 In finding this, the Wisconsin Supreme Court 

concluded that since the MPCP did not violate the federal primary effects test, it 

therefore did not violate Article I, Section 18 and was thus constitutional under the state 

constitution.62 The court claimed that this finding was in tune with the tradition of the 

state and the past findings of the state court in which “Wisconsin has traditionally 

accorded parents the primary role in decisions regarding the education and upbringing 

of their children.”63 The court furthered this idea by stating “this court has held that 

public funds may be placed at the disposal of third parties so long as the program on its 

face is neutral between sectarian and nonsectarian alternatives and the transmission of 

funds is guided by the independent decisions of third parties.”64 The court, in this case, 

made many references to the MPCP representing “neutral and indirect aid;”65 thus, in 

this challenge of the MPCP “the court found only permissible indirect aid to religion.”66 

Interestingly, this case “foreshadowed the Supreme Court’s interpretation of the 

establishment clause”67 in Zelman.68 This is in spite of the Wisconsin State Supreme 
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Court’s own admission that the Wisconsin equivalent of the federal Establishment 

Clause was stricter and more specific than its federal counterpart. 

 Another victory at the state level for supporters of vouchers came in the Ohio 

Supreme Court in Simmons-Harris v. Goff.69 Simmons-Harris70 centered on the 

Cleveland Scholarship and Tutoring Program (CSTP) which was argued prior to its 

debate at the United States Supreme Court in Zelman.71 The CSTP was argued under a 

number of clauses, including Article VI, Section 2, the state no-aid clause, which states 

“no religious or other sect, or sects, shall ever have any exclusive right to, or control of, 

any part of the school funds of this state.”72 In interpreting this statute, “despite the 

seemingly restrictive nature of these provisions, the Ohio Supreme Court interpreted 

them to mean the same thing as the Establishment Clause of the First Amendment.”73 

Having had previously discussed a claim against both the federal and state version of 

the Establishment Clause, the Ohio Supreme Court used the Lemon Test in determining 

that the program was not unconstitutional.74 This same test was used in Jackson.75 

While the Court in Jackson felt the Lemon test should be used because it is “well 

reasoned and provides the appropriate line of demarcation for considering the 

constitutionality of neutral educational assistance programs,”76 the Ohio Supreme Court 
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took a more stringent viewpoint by stating “Lemon remains the law of the land, and we 

are constrained to apply it.”77 After the Ohio Supreme Court ruled that the CSTP was 

not in violation of the Establishment Clause, they also found the no-aid clause was not 

violated for reasons similar to those found in Jackson. Drawing on the concepts of 

neutrality and parental choice used in Jackson, the Ohio Supreme Court stated 

“[s]ectarian schools receive money that originated in the School Voucher Program only 

as the result of independent decisions of parents and students.”78 The court then 

reasoned that since the money did not flow directly from the state to the school, but 

rather through the parents of the children, it was not in violation of the no-aid clause.79 

Just as in Jackson, this decision in Simmons-Harris was similar to the interpretation that 

would be reached by the United States Supreme Court in Zelman.80 

 While the previous two cases reflect voucher proponents prevailing in Wisconsin 

and Ohio, other state supreme courts have taken a different view of the no-aid statutes 

and have used the wording to strike down voucher programs. One of the earliest cases 

of this comes from the state of Washington. In 1986 the United States Supreme Court 

ruled in Witters v. Washington81 that a state program which provided financial 

assistance to postsecondary education for disabled students would not violate the 

federal Establishment Clause by using funding for a student wishing to pursue a 
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religious vocation. However, the Supreme Court noted the differences between the 

federal and state constitutions when, on remand, they allowed the Washington Supreme 

Court to reconsider the decision under the “far stricter”82 Washington State Constitution. 

The Washington State Constitution states “the entire revenue derived from the common 

school fund and the state tax for common schools shall be exclusively applied to the 

support of the common schools.”83 On remand, the Washington Supreme Court struck 

down the program under the wording of the state constitution.84 

 Two more recent cases in Arizona and Louisiana have reached similar 

conclusions to that in Washington by striking down voucher programs due to the 

wording of state no-aid statutes. In 2006 the state of Arizona established two voucher 

programs: the Scholarship for Pupils with Disabilities Program85 and the Arizona 

Displaced Pupils Choice Grant Program.86 Under the Scholarship for Pupils with 

Disabilities Program, students with disabilities were eligible to attend any public school 

in their district or receive a scholarship (equivalent to the amount their school would 

have received had they attended their public school) toward tuition at a private school if 

their parents were dissatisfied with their progress in the public school.87 The Arizona 

Displaced Pupils Choice Grant Program was targeted at providing vouchers for students 

in foster care; the parent satisfaction with public schools was not a factor for this 
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program, the only requirement being the student was in foster care.88 For both 

programs, the voucher check was endorsed to the parent who then endorsed the 

money to the private school in question. The programs were challenged under the Aid 

and Religion Clauses of the Arizona Constitution in Cain v. Horne.89 The two statutes in 

question stated “no public money or property shall be appropriated for or applied to any 

religious worship, exercise, or instruction, or to the support of any religious 

establishment”90 and “no tax shall be laid or appropriation of public money made in aid 

of any church, or private or sectarian school, or any public service corporation.”91 

Similar to Wisconsin and Ohio, the Arizona Supreme Court held the Religion Clause of 

the state constitution should be interpreted in a manner similar to the federal 

Establishment Clause; in doing this the Arizona Supreme Court found that the program 

was not in violation of the Religion Clause as it did not provide incentives for people to 

favor secular over nonsecular schools and provided parents with true private choice.92 

However, the Arizona Supreme Court did find the program in violation of the Aid Clause 

in the state constitution.93 While Horne tried to convince the court that the Religion and 

Aid Clauses should be interpreted together, the court stated “both the text and purpose 

of the Aid Clause support the conclusion that the clause requires a construction 
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independent from that of the Religion Clause.”94 The court reasoned that this was 

because the Aid Clause not only encompassed more than the Religion Clause, but also 

because the two clauses serve different purposes, with the purpose of the Aid Clause to 

be that Arizona develop a strong public school system.95 In interpreting the Aid Clause, 

the court made note that they would be following the plain wording of the constitution 

and the intent of the framers of the state constitution.96 In doing so, the court reached 

the following conclusion regarding the Aid Clause: 

No one doubts that the clause prohibits a direct appropriation of public 
funds to such recipients. For all intents and purposes, the voucher 
programs do precisely what the Aid Clause prohibits. These programs 
transfer state funds directly from the state treasury to private schools. That 
the checks or warrants first pass through the hands of parents is 
immaterial; once a pupil has been accepted into a qualified school under 
either program, the parents or guardians have no choice; they must 
endorse the check or warrant to the qualified school.97 

 
From this, the court reasoned “the language and purpose of the Aid Clause do not 

permit the appropriations these voucher programs provide.”98 The court made this 

conclusion even though ten years earlier in Kotterman v. Killian99 the Arizona Supreme 

Court ruled that educational tax credits which allowed for the financing of private, 

religious education for students were constitutional. Cain stated “[b]ecause the funds in 

Kotterman were credits against tax liability, not withdrawals from the state treasury, the 
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funds were never in the state's treasury; therefore, the credits did not constitute an 

appropriation.”100 In contrast, the funds used for the voucher programs argued in Cain 

were draw from the state treasury and had been “earmarked for an identified 

purpose.”101 

 A final case which ruled against voucher programs was Louisiana Federation of 

Teachers v. State of Louisiana.102 This case centered around two pieces of legislation 

enacted in 2012 in Louisiana. The first, 2012 La. Acts 2 (“Act 2”) amended the Student 

Scholarships for Educational Excellence Program (SSEEP), a voucher program for the 

state.103 The amended program required the funds in the Louisiana treasury earmarked 

for public education to transfer money directly to the participating private schools on 

behalf of the local public schools. Act 2 also created the Course Choice Program which 

required the payment of state funds to “online education providers, virtual education 

providers, postsecondary education institutions, and entities that offer vocational or 

technical course work.”104 The second piece of legislation under question was the 

Senate Concurrent Resolution No. 99 (“SCR 99”) which “in part approves the formula 

adopted by the BESE [Board of Elementary and Secondary Education] for funding the 

implementation of the programs created in Act 2.”105 The legislation was challenged on 

a number of fronts, most notably Article VIII, Section 13 of the Louisiana Constitution, 
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which required the state to “annually develop and adopt a formula which shall be used 

to determine the cost of a minimum foundation program of education in all public 

elementary and secondary schools as well as to equitably allocate the funds to parish 

and city school systems”106 as well as “insure a minimum foundation of education in all 

public elementary and secondary schools.”107 In deciding the constitutionality of the 

statutes, the Louisiana Supreme Court took a similar approach to the Arizona Court in 

Cain in that the court took the intent of the framers of the state constitution into account 

as well as focusing on the clear meaning of the wording in the constitution. The Court 

made this point clear by stating “[w]hen a constitutional provision is plain and 

unambiguous and its application does not lead to absurd consequences, its language 

must be given effect.”108 The court focused its attention on the wording of Article VIII, 

Section 13 which stated that treasury money earmarked for education must be 

restricted to “parish and city school systems.” The Court makes important note of the 

word “shall” in Article VIII, Section 13 in the use of funds for parish and city schools; the 

Court notes that “the word ‘shall’ excludes the possibility of being ‘optional’ or even 

being subject to ‘discretion,’ but instead ‘shall’ means ‘imperative, of similar effect and 

import with the word ‘must’.”109 By taking this viewpoint, the court concluded that there 

was a restriction on the use of the state funds in that “those funds cannot be diverted to 

nonpublic entities.”110 In making this claim, the court was quick to note the type of aid 
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that can be provided to nonpublic schools by juxtaposing Article VIII, Section 13(A) and 

Section 13(B):  

[…]while the explicit language of Article VIII, §13(B) is the controlling 
reason for finding a restriction against MFP [the funding method used in 
Louisiana to determine funding for schools] funds going to nonpublic 
schools, in the history of Article VIII, we find a sharply defined dichotomy: 
under Section 13(A)111, there is assistance made available to nonpublic 
schools, but that assistance is limited to textbooks and other instructional 
materials; under Section 13(B), the MFP funds are reserved for ‘parish 
and city school systems.’112 

 
Because of the wording of the state constitution, the Court found “the state funds 

approved through the unique MFP process cannot be diverted to nonpublic schools or 

other nonpublic course providers according to the clear, specific, and unambiguous 

language of the constitution.”113 The legislation under question was found to then be in 

violation of Article VIII, Section 13 of the state constitution and, as a result, the SSEEP 

was noted unconstitutional.  

 The findings as discussed reflect the wide variety of findings at the state level. Of 

particular interest was the finding in Louisiana114 when viewed against the findings in 

Wisconsin,115 and Ohio.116 For while the Wisconsin and Ohio state constitutions 

specifically mention disallowing the use of state funds for private schools, the Louisiana 

constitution makes no specific mention of disallowing state funding for private 
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schools.117 Yet, the voucher programs in Wisconsin and Ohio were found constitutional 

while the program in Louisiana was found in violation of the state constitution. These 

cases seem to show two broad categories of interpretations of no-aid clauses in state 

constitutions. The cases in Ohio and Wisconsin seem to show an interpretation that 

focuses on whether the funds go directly to religious schools; focusing more on the 

neutrality and private choice evident in the Lemon test, the states ruled in favor of the 

programs. In contrast, the supreme courts of Arizona and Louisiana struck down 

voucher programs by interpreting the state constitution by an exact word for word 

definition. Boyer makes a salient point in highlighting this struggle in understanding the 

type of aid being afforded to private, religious schools under state voucher programs: 

“The line between an indirect benefit and no benefit is difficult to draw. Conceivably as 

money changes hands, the benefit to religious interests will trend from direct to indirect 

to absent.”118 How state courts view the benefit for the private school could strongly 

influence any future rulings on voucher programs in other states. This, supported by the 

findings from Wisconsin,119 Ohio,120 Washington,121 Arizona,122 and Louisiana,123 help to 

reflect the difficulty in ruling on the no-aid clauses in state constitutions with regard to 

voucher programs. 
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Local Control Provisions 

 A second method that has been used to argue for the disbandment of state 

voucher programs involves local control provisions in state constitutions. While many 

states center the authority of education in state legislatures, there are six states which 

have “constitutional language which mitigates state control in favor of local decision 

making.”124 These six states are Colorado,125 Florida,126 Georgia,127 Kansas,128 

Montana,129 and Virginia.130 One way in which local control provisions could be used to 

challenge the constitutionality of voucher programs is by arguing that “they dilute school 

boards’ authorities to direct education within their district.”131 

 Colorado is currently the only state which has argued against a voucher plan 

using this line of reasoning. This could be due to the fact that “Colorado courts have 

probably been the most diligent in upholding local control.”132 This point was seen in the 

Colorado Supreme Court in Denver Board of Educ. v. Booth133 in which the court ruled 

that there must be a balance of state and local power in running schools in which local 

school boards have control of instruction and the state maintain general supervision of 
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the schools.134 Further, the Colorado Supreme Court ruled in Lujan v. Colorado State 

Bd. of Educ.135 that the state system of finance preserves local control over locally 

raised tax revenues. With this background in place, a challenge to a Colorado voucher 

program, the Colorado Opportunity Contract Pilot Program136 (COCPP) was brought 

before the Colorado Supreme Court in Owens v. Colorado Congress of Parents, 

Teachers and Students137 in which it was argued that the program violated the local 

control provision in the state constitution. The COCPP was a voucher program targeted 

at meeting the needs of students from low-income households who qualified for free or 

reduced price lunch and performed at the unsatisfactory level on the state standardized 

exam or the ACT.138 School districts which had at least eight schools ranked as 

performing low or unsatisfactory were required to participate in the program with 

participation being voluntary for all other districts.139 If a child participating in the 

program were accepted into a private school, the local school district was required to 

make four payments to the child’s parent who then endorses the check over to the 

child’s school.140 The main challenge for the program originated from the Colorado 

Constitution, which stated:  

The General Assembly shall, by law, provide for organization of school 
districts of convenient size, in each of which shall be established a Board 
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of Education, to consist of three or more directors, to be elected by the 
qualified electors of the district. Said directors shall have control of 
instruction in the public schools of their respective districts.141  

 
To decide the issue of constitutionality, the Court in Owens analyzed the intent of the 

framers of the constitution,142 just as the courts did in Cain143 and Louisiana Federation 

of Teachers,144 stating that the constitution was drafted in 1876 “in an atmosphere of 

deep distrust of centralized authority.”145 With this framework, the Court was of the view 

that “[t]he Pilot Program deprives the school districts of all local control of instruction.”146 

While the defendants tried to make the case that local control of instruction did not 

equate to local control of locally-raised funds, the Court counters this point by stating 

“[t]his argument simply ignores nearly one hundred years of this Court's precedent 

clearly linking control over instruction to discretion to spend locally-raised funds.”147 

Further, “[b]y denying local districts discretion to allocate their [sic] locally-raised funds, 

the program not only violates the clear mandates of our cases construing article IX, 

section 15, but also undermines the basic rationale of our state-wide school finance 

system: effectuating local control over public schools.”148 As a result, the Court 

concluded that since the local school boards were required to turn over locally raised 
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revenue to private schools, over which they did not have control of the instruction being 

offered, the COCPP was in violation of Article IX, Section 15 of the Colorado 

Constitution and, thus, unconstitutional. 

 Owens presented one additional parallel between Cain149 and Louisiana 

Federation of Teachers.150 In these cases, the courts have made a specific point of 

noting that their role is simply to interpret the law under the wording of the state 

constitution and not rule on the efficacy of the enacted law. In Cain151 the Court stated 

“[t]he voucher programs appear to be a well-intentioned effort to assist two distinct 

student populations with special needs. But we are bound by our constitution.”152 In 

Louisiana Federation of Teachers,153 the Court stated this position at the beginning of 

the opinion: “At the outset, we note this court's limited role in this matter, which 

concerns educational funding and other legislative restrictions found in the Louisiana 

Constitution. As appropriately acknowledged by counsel at oral argument, we will not 

per se address the efficacy of the school voucher or similar educational programs.”154 

Similar wording can be found in Owens as the court stated “[o]ur task is not to pass 

judgment on the wisdom of the General Assembly's policy choices. Rather, it is solely to 

determine whether those policy choices comport with constitutional requirements.”155 
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Further, both Cain and Owens claim that for the program to be continued either the 

state needs to amend the constitution or by changing the fundamental structure of the 

program.156 

Uniformity Provisions 

 One final class of provisions which have been used to discredit voucher 

programs at the state level are uniformity provisions. These provisions require states to 

create a uniform system of public schools. Currently sixteen states have a state 

constitution which includes a uniformity clause.157 The most difficult aspect of this 

argument is determining the meaning of uniformity in the wording of the state 

constitution.158 The difficulty is compounded by voucher proponents and opponents 

feeling that the term uniform is beneficial to their arguments. For example, voucher 

proponents may feel mandates of uniformity are beneficial because “school choice is a 

remedy for education that is not ‘high quality,’ ‘thorough and efficient’ or ‘uniform’.”159 

Further, courts in a number of states have offered voucher proponents favorable 

definitions and interpretations of uniformity clauses “some arguing that uniformity means 

equal funding, others that it denotes equality of opportunity, and still others that it refers 

to the ‘character of instruction’.”160 However, voucher opponents are using these 
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provisions in a different light; these provisions could be used in the legal battle against 

voucher programs as “they suggest that all schools must have substantially the same 

educational programming and administrative structure.”161 Voucher opponents further 

claim that “in offering families a diverse array of educational options, voucher programs 

sacrifice the required uniformity.”162  

 Generally speaking, “until 2006, state courts generally upheld school choice 

programs over challenges under the uniformity clause.”163 Supporting this claim is 

Jackson v. Benson164  which was discussed earlier. The argument in these case relied 

on a ‘shotgun approach’165 in which the voucher programs were argued against the 

state no-aid provisions, uniformity clauses, and a number of other state provisions. The 

Wisconsin State Constitution states: “The legislature shall provide by law for the 

establishment of district schools, which shall be as nearly uniform as practicable; and 

such schools shall be free and without charge for tuition to all children between the ages 

of 4 and 20 years; and no sectarian instruction shall be allowed therein.”166 The first 

argument against the voucher program on claims of violating the uniformity clause is 

that since private schools will be receiving tax payer money in accepting voucher 

students, the school is transformed into a district school, bound by nonsectarian laws 
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and guidelines.167 The Court rejected the argument, claiming that the wording of the 

legislation outlines, specifically, private schools participating in the voucher program and 

they concluded that “the mere appropriation of public monies to a private school does 

not transform that school into a district school under art. X, § 3. This conclusion is not 

affected by the amount of public funds a private school receives.”168 The second 

argument made for the disbandment of the program is that the voucher program 

siphons student funds into private schools, away from district schools which, they 

argued, are the only means outlined in the state constitution for providing education to 

children.169In responding to this claim, the Court referred to Davis v. Grover170 in which 

the constitutionality of the MPCP was challenged on uniformity provisions before the 

amendments which refueled the argument in Jackson. In Davis, the Court stated the 

following: 

[…]the MPCP in no way deprives any student the opportunity to attend a 
public school with a uniform character of education. Even these students 
participating in the program may withdraw at any time and return to a 
public school. The uniformity clause clearly was intended to assure certain 
minimal educational opportunities for the children of Wisconsin. It does not 
require the legislature to ensure that all of the children in Wisconsin 
receive a free uniform basic education. Rather, the uniformity clause 
requires the legislature to provide the opportunity for all children in 
Wisconsin to receive a free uniform basic education. The legislature has 
done so. The MPCP merely reflects a legislative desire to do more than 
that which is constitutionally mandated.171 
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Jackson makes a similar argument saying that the MPCP does not deprive students the 

opportunity to participate in the uniform system of public schools as they may return to 

the school system at any time.172 The uniformity clause represents a floor, rather than a 

ceiling in terms of student educational opportunities and “[t]he amended MPCP merely 

reflects a legislative desire to do more than that which is constitutionally mandated.”173 

As a result, the Jackson court did not find the MPCP in violation of the uniformity clause 

as it did not transform private schools to district schools or deny students their 

constitutional rights to a basic education. 

 While school choice programs, like the MPCP, were generally upheld in state 

courts until 2006 under uniformity provision arguments that would change with Bush v. 

Holmes174 which was argued in front of the Florida Supreme Court. The Florida 

legislature has, historically, been interested in educational reform and, in the same vein, 

the development of voucher programs.175 The reasons for this interest can be described 

as follows: 

One is that because Florida has historically contributed a large portion of 
the funds for school, it felt it had the right and the obligation to oversee its 
effectiveness, hence the accountability measures. Two, the poor 
performance of Florida’s school children on national assessments 
legitimated a more active state role.176 
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 Bush challenged the constitutionality of the Florida Opportunity Scholarship Program177 

(OSP) which, unlike the voucher program in Wisconsin, was a statewide program. Also 

unlike the decision in Jackson, the Florida Supreme Court found the program in 

violation of the uniformity clause. This case has been “referred to as the seminal case 

for voucher challenges centered on the education clauses of state constitutions.”178 

Florida Opportunity Scholarship Program 

 The Florida Opportunity Scholarship Program179 (OSP) was signed into law in 

June 1999. The OSP focused on providing vouchers for students who attended failing 

public schools, determined by state standardized test scores, which could be used to 

attend private schools or higher performing public schools.180 The OSP allowed for 

students from schools which had been deemed failing in the state school grading 

system, had not made adequate progress and had been failing two years in a four year 

period to be eligible for a voucher.181 Students who were entering kindergarten or first 

grade in a school with a failing designation in two of the past four years were also 

eligible for an immediate voucher.182 The OSP allowed for students attending these 

chronically failing schools to attend a higher performing public school or an eligible 

private school into which the student has been accepted.183 The requirements for 
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private school eligibility included: (a) demonstration of fiscal soundness,184 (b) notify the 

Florida Department of Education and local school district of interest in participating in 

the program,185 (c) comply with antidiscrimination policies,186 (d) meet healthy and 

safety laws,187 (e) accept students randomly without regard to religious affiliation and/or 

academic history,188 (f) abide by instruction, curriculum and attendance criteria required 

of state private schools,189 (g) employ teachers with a Bachelor’s degree, 3 years of 

experience or special expertise in the subject being taught,190 (h) comply with state 

statutes for private schools,191 (i) accept the state voucher as full tuition and fees for 

students,192 (j) agree to not require voucher students to profess a specific ideological or 

religious belief,193 and (k) adhere to published disciplinary procedures prior to expelling 

an opportunity scholarship student.194 The funding for the OSP voucher was written as 

follows: 

The maximum opportunity scholarship granted for an eligible student shall 
be a calculated amount equivalent to the base student allocation multiplied 
by the appropriate cost factor for the educational program that would have 
been provided for the student in the district school to which he or she was 
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assigned, multiplied by the district cost differential. In addition, the 
calculated amount shall include the per-student share of instructional 
materials funding, technology funding, and other categorical funds as 
provided for this purpose in the General Appropriations Act. The amount 
of the opportunity scholarship shall be the calculated amount or the 
amount of the private school's tuition and fees, whichever is less. Fees 
eligible shall include textbook fees, lab fees, and other fees related to 
instruction, including transportation. The district shall report all students 
who are attending a private school under this program. The students 
attending private schools on opportunity scholarships shall be reported 
separately from those students reported for purposes of the Florida 
Education Finance Program. The public or private school that provides 
services to students with disabilities shall receive the weighted funding for 
such services at the appropriate funding level consistent with the 
provisions of s.1011.62(1)(e).195 

 
Payments for the scholarship were made in the name of the parent, mailed by the 

Department of Education to the participating private school at which point the parent 

would endorse the check to the private school.196 

 Participation in the private portion of the OSP generally increased from its 

enactment in 1999 with fifty-seven students participating in the first year of operation 

and that number growing to 733 in 2006.197 Most of the students who enrolled in the 

OSP were minority students.198 Further, “most participants enrolled in private schools 

with some sectarian orientation; of these, most were Catholic schools.”199 However, it 

was difficult for the state to keep track of students using the OSP to transfer to a higher 
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performing public school as state statutes allow parents to choose among various 

schools in a district.200 

 It is interesting to note that the legislature made a point of stating that the 

purpose of the OSP was to “provide enhanced opportunity for students in this state to 

gain the knowledge and skills necessary for postsecondary education, a technical 

education, or the world of work.”201 The Legislature pointed to the amendment of the 

educational clause of the state constitution which makes education a “fundamental 

value”202 to the people of the state and requires education to be treated as a 

“paramount duty”203 of the state. In interpreting this amendment to the state constitution, 

the Legislature found “that a student should not be compelled, against the wishes of the 

student's parent, to remain in a school found by the state to be failing for 2 years in a 4-

year period.”204 In doing this “the State Constitution requires the state to provide the 

opportunity to obtain a high-quality education.”205 

 While the legislature interpreted the meaning of “fundamental value” and 

“paramount duty” to support the passing of the OSP, not all parties agreed that the 

program was in compliance with the wording of the state constitution. The day after the 

passing of the OSP into law, a group of parents, students and school employees filed 
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suit over the program.206 The lawsuit cited a number of state and federal mandates the 

OSP violated, one of which was Article IX, Section 1 of the education clause of the state 

constitution which the legislature used to support the passing of the OSP.207  

Holmes I 

 When the OSP was initially challenged in court, it was challenged under the 

following four claims: (a) Article I, Section 3 of the Florida Constitution208 (the “no aid” 

clause), (b) Article IX, Section 1 of the Florida Constitution209 (the “uniformity” clause), 

(c) Article IX, Section 6 of the Florida Constitution210 and (d) the Establishment Clause 

of the United States Constitution.211 The initial trial court granted parties judgment to 

argue the facial constitutionality of the OSP under Article IX, Section 1.212 The trial court 

ruled that the OSP was facially unconstitutional; the defendants appealed to the First 

District Court of Florida.213 At the district court, it was argued that the trial court erred by 
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applying the principle of expressio unius est exclusio alterius214 to find the OSP 

unconstitutional.215 The trial court ruled that since Article IX, Section 1 specifically 

mentioned public schools as the method for providing education for the children of the 

state of Florida, money could not be used from the state treasury to fund private school 

education not outlined in the constitution. The First District Court outlined an apparent 

error in the reasoning of the trial court by stating “the trial court did not find that article 

IX, section 1, by its terms, expressly prohibits state-funded scholarships for children to 

attend a private school; instead, the trial court found an implied prohibition.”216 The 

District Court furthered this idea by stating “nothing in article IX, section 1 clearly 

prohibits the Legislature from allowing the well-delineated use of public funds for private 

school education, particularly in circumstances where the Legislature finds such use is 

necessary.”217 Using this logic, the First District Court concluded that Article IX, Section 

1 “does not unalterably hitch the requirement to make adequate provision for education 

to a single, specified engine, that being the public school system.”218 The District Court 

concluded by stating that the Legislature was acting in the best interest of the students 

in enacting the OSP by not penalizing students who attend failing schools while 

simultaneously raising expectations and creating competition amongst schools.219 They 

further add that the intent of the framers of the constitution should be taken into account 
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in deciding the claim: “We must be mindful that [t]he Constitution is what the people 

intended it to be; its dominant note is the general welfare; it was not intended to bind 

like a strait-jacket but contemplated experimentation for the common good.”220 The First 

District Court concluded that the trial court erred by declaring Article IX, Section 1 

facially unconstitutional and remanded the case back to trial court to decide the 

remaining allegations which the trial court originally did not decide.221 

Holmes II 

 While on remand at the trial court, the Supreme Court ruled on their decision in 

Zelman222 and, as a result, the plaintiffs withdrew their First Amendment claim as well 

as their claim against Article IX, Section 6 of the Florida Constitution.223 These 

withdrawals left only the issue of whether the OSP was in violation of Article I, Section 

3. The trial court found on remand that the OSP violated the “no aid” clause of the 

Florida Constitution, a decision which was appealed to the First District Court en 

banc.224 In discussing the language of Article I, Section 3, the District Court made a 

distinction between two parts. They claim that the first sentence of the clause stating 

“there shall be no law respecting the establishment of religion or prohibiting or 

penalizing the free exercise thereof”225 is akin to the Establishment Clause of the First 
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Amendment to the United States Constitution.226 However, the third sentence stating 

“no revenue of the state or any political subdivision or agency thereof shall ever be 

taken from the public treasury directly or indirectly in aid of any church, sect, or religious 

denomination or in aid of any sectarian institution”227 which expands the restrictions on 

religion in the state, explicitly restricting the expenditure of funds toward secular 

institutions.228 This line of reasoning is similar to that used by the Arizona Supreme 

Court in Cain.229 In responding to the claims by the state that the wording of Article I, 

Section 3 places no additional restrictions on state aid then the federal Establishment 

Clause, the District Court concluded: “For a court to interpret the no-aid provision of 

article I, section 3 as imposing no further restrictions on the state's involvement with 

religious institutions than the Establishment Clause, it would have to ignore both the 

clear meaning and intent of the text and the unambiguous history of the no-aid 

provision.”230 

The District Court claimed that the “no aid” clause was enacted during the time of 

the passage of Blaine Amendments in various state constitutions in the Nineteenth 

Century; however, while many states simply prohibited the direct funding of religious 

institutions, Florida adopted a more restrictive clause in denying direct and indirect 

funding of secular institutions.231 The District Court cited Locke232 in saying that “state 
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constitutional amendments such as Florida's no-aid provision prohibit the state from 

using tax dollars to support religious institutions.”233 The District Court furthered this 

evidence of the stricter provisions of the state “no aid” clause by making the following 

claim: “[T]he legislative history of the most recent general revision of the Florida 

Constitution in 1966-68, included in pertinent part in the record on appeal, confirms that 

the no-aid language was intended to impose restrictions beyond what is restricted by 

the federal Establishment Clause.”234  

In analyzing the concept of the ‘no aid’ clause, the First District Court discussed a 

test for whether a program was in violation of the clause: (a) the program must involve 

the use of state revenues, (b) the state revenues directly or indirectly benefits prohibited 

entities, and (c) the beneficiaries are secular institutions.235 Analyzing the clear wording 

of the OSP, the court first affirmed the finding from the trial court that state revenues 

were used to fund the OSP, violating the first prong of the “no aid” clause test.236 

Second, since Article I, Section 3 restricted aiding secular institutions directly or 

indirectly, the District Court claimed the OSP was in violation of the second prong since 

having parents endorse voucher checks to secular institutions was a form of indirect 

aid.237 While it was argued that the funds from the OSP did not fuel the entire operation 

of the secular schools, the District Court also affirmed the trial court’s view that the 
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additional funding from the state assisted the schools in advancing the school’s 

mission.238 Regarding the final prong, it was generally undisputed that “the vast majority 

of the schools receiving state funds from OSP vouchers at the time of the hearing below 

were operated by religious or church groups with an intent to teach to their attending 

students the religious and sectarian values of the group operating the school.”239 

Analyzing the plain wording of the text of the state constitution and the OSP was a 

similar strategy that was taken by the courts in Cain240 and Louisiana Federation of 

Teachers.241 

Drawing upon the legislative history and the clear wording of the text, the District 

Court took to analyzing the main argument by the state – Article I, Section 3 was 

equivalent to the federal Establishment Clause. The Court noted that had the “no aid” 

clause been synonymous with the federal Establishment Clause, the decision in the 

case would be different as the OSP would pass the Lemon test and fall in line with the 

US Supreme Court’s decision in Zelman.242 The Court, however, referred back to the 

more restrictive conditions of the “no aid” clause prohibiting the direct and indirect 

funding of secular institutions.243 The District Court utilized Witters244 as a prime 

example, in which the United States Supreme Court remanded their decision back to 
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the state of Washington to decide under the stricter provisions of the state constitution. 

While the state tried to utilize Jackson245 from Wisconsin as an example, the District 

Court ruled that there are clear differences between the Florida and Wisconsin 

constitutions: 

The Florida no-aid provision, however, is drafted to be substantially more 
restrictive than the "benefits clause" in the Wisconsin Constitution. First, 
the Wisconsin provision lacks a prohibition on both direct and indirect 
benefits. Second, the prohibition in the Wisconsin Constitution does not 
expressly bar benefit to all "sectarian institutions," as does Florida's no-aid 
provision. As a result, we find the Jackson case distinguishable and the 
analysis in Jackson unpersuasive.246 

 
As a result of the analysis, the District Court found the OSP to be in violation of the “no 

aid” clause of the Florida Constitution.247 In reaching this conclusion, the Court notes, 

just as the courts in Cain,248 Louisiana Federation of Teachers,249 and Owens,250 that 

the program passed by the legislature has a truly noble purpose in trying to support 

educational opportunities for students in failing schools; however, “courts do not have 

the authority to ignore the clear language of the Constitution.”251 Further, just as in 

Cain,252 and Owens,253 the District Court recommended that amending the state 
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constitution to lessen the restrictions on government aid to secular institutions is one 

method that could be taken to provide for the constitutionality of the OSP.254 

 Interestingly, while the state claimed that finding the OSP in violation of Article I, 

Section 3 would impact other state programs involving church-affiliated institutions or 

groups, such as “the use of church buildings as polling places during elections; to the 

use of institutions affiliated with a religion to provide social services, such as substance 

abuse transitional housing or assistance to victims of crime; to the use of healthcare 

facilities owned by religious groups by Medicaid recipients,”255 the District Court claimed 

this assumption could not be made. Drawing on the intent of the framers of the state 

constitution, the District Court highlighted that the “no aid” clause “was originally 

enacted, in no small part, to prohibit the state from using its revenue to benefit religious 

schools.”256 The Court claimed the decision made with regard to the OSP applies 

specifically to that program as it undoubtedly moved state funds into sectarian 

schools.257 Making a distinction between the mandates of the OSP and other programs, 

the District Court suggested that “nothing in the Florida no-aid provision would create a 

constitutional bar to state aid to a non-profit institution that was not itself sectarian, even 

if the institution is [sic] affiliated with a religious order or religious organization.”258 
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Holmes III 

 As the First District Court found the OSP unconstitutional, state law required an 

appeal to be heard by the Florida Supreme Court.259 On hearing the appeal, the Florida 

Supreme Court chose to rule on whether the OSP violated Article IX, Section 1 which 

provides for a uniform system of public schools260 rather than the ‘no aid’ clause as did 

the First District Court; while this uniformity article was found facially unconstitutional by 

the initial trial court, the First District Court ruled in Holmes I that the OSP was not in 

violation of this mandate.261 The Florida Supreme Court made the point that the court 

was not analyzing the benefits of the OSP from a policy standpoint; rather “the issue is 

what limits the Constitution imposes on the legislature.”262 Further, they stated that there 

was no distinction between a small violation of the wording of the state constitution and 

a large violation, as a small violation could eventually lead to a large violation.263 

 The Supreme Court made a point to look at the “plain language”264 of Article IX, 

Section 1(a), specifically focusing on the statements that “it is…a paramount duty of the 

state to make adequate provision for the education of all children residing within its 

borders”265 and “adequate provision shall be made by law for a uniform, efficient, safe, 
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secure, and high quality system of free public schools.”266 In discussing the wording of 

this education clause, the court took note of the effect Coalition v. Chiles267 had on 

Article IX, Section 1(a). In Coalition v. Chiles in 1996, plaintiffs alleged that the Florida 

State Constitution stated that education was a fundamental right for the citizens of 

Florida and that the state government was violating that right by not making adequate 

provisions for education.268 The plaintiffs further claimed that the state violated the state 

constitution by having an inadequate funding mechanism which exacerbated 

socioeconomic status (SES) differences and failed to make provisions for special 

education students, among other things.269 The plaintiffs sought a ruling which gave a 

declaration that education was a fundamental right under the state constitution and that 

the state had failed to provide the resources necessary for this right.270 The Florida 

Supreme Court upheld the lower court’s ruling in favor of the defendants basing its 

decision on the fact that the plaintiffs failed to demonstrate a way to define adequacy 

that would not endanger the separation of powers, as this was a matter for the state 

legislature.271 

 Even though the court ruled in favor of the state, there was acknowledgement 

that the current method of financing education might be inadequate. Because of this 

acknowledgement, the Constitution Revision Committee brought forth two proposals for 
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amendments to Article IX, Section 1 of the state constitution; the proposals “promised to 

address the questions raised in Coalition for Adequacy and better define the state’s duty 

to make adequate provision for public education.”272 The initial wording of these 

proposals, calling education a “fundamental right,” many feared would place an undue 

burden on the state, opening the door for strict legal battles.273 Eventually, the wording 

was rewritten as a “fundamental value”274 to amend Article IX, Section 1(a) to its current 

standing. The amendment also added the wording that education is a “paramount duty” 

of the state.275 

 Using this background, the court in Holmes III, claimed that after amending the 

state constitution to include the wording ‘fundamental value’ and ‘paramount duty,’ 

“Florida’s education article is again classified as a Category IV clause, imposing a 

maximum duty on the state to provide for public education that is uniform and of high 

quality.”276 The court further found that the language in Article IX, Section 1(a) 

presented a limitation on legislative power by what is expressly omitted from the 

wording of the mandate.277 The court stated that Article IX, Section 1(a) was a limitation 

on the power afforded to the legislature because “it provides both a mandate to provide 

for children’s education and a restriction on the execution of that mandate. The second 
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and third sentences must be read in pari material,278 rather than as distinct and 

unrelated obligations.”279 The Florida Supreme Court also used the mandate of 

expressio unius est exclusion alterius in interpreting the constitutionality of the OSP, as 

did the initial trial court. The court cited the following: 

[W]here the Constitution expressly provides the manner of doing a thing, it 
impliedly forbids its being done in a substantially different manner. Even 
though the Constitution does not in terms prohibit the doing of a thing in 
another manner, the fact that it has prescribed the manner in which the 
thing shall be done is itself a prohibition against a different manner of 
doing it. Therefore, when the Constitution prescribes the manner of doing 
an act, the manner prescribed is exclusive, and it is beyond the power of 
the Legislature to enact a statute that would defeat the purpose of the 
constitutional provision.280 

 
The court made their interpretation clear by stating that they “agree[d] with the trial 

court.”281 As a result, the court ruled that “through the OSP the state is fostering plural, 

nonuniform systems of education in direct violation of the constitutional mandate for a 

uniform system of free public schools.”282 Because of this violation, the court ruled that 

the OSP was in violation of Article IX, Section 1(a) and, thus, was unconstitutional. As 

the court ruled the OSP was in violation of Article IX, Section 1(a), they held there was 

no reason to rule on whether the program was in violation of the no aid clause, as 

determined by the First District Court.283 
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 Two of the main arguments used by the court in ruling in this manner were the 

diversion of funds from public schools and exemption from uniformity of schools. In 

terms of diverting money to the private schools, the court claimed that the OSP 

transferred tax dollars unconstitutionally to the private schools which provided the same 

function as the public schools for which the money had been earmarked.284 This is 

supported by the court in highlighting the language of Article IX, Section 6 of the Florida 

Constitution which states “[t]he income derived from the state school fund shall, and the 

principal of the fund may, be appropriated, but only to the support and maintenance of 

free public schools.”285 According to the court “[r]eading sections 1(a) and 6 of article IX 

in pari materia evinces the clear intent that public funds be used to support the public 

school system, not to support a duplicative, competitive private system.”286 While the 

state attempts to claim that the OSP and private schools were supplementing public 

education, the Florida Supreme Court maintained the clear wording of the constitution 

and stated “the OSP diverts funds that would otherwise be provided to the system of 

free public schools that is the exclusive means set out in the Constitution for the 

Legislature to make adequate provision for the education of children.”287 In returning to 

earlier comments about the distinction between small and large violations of the state 

constitution, the court found that while the OSP may have been small at the time of trial, 

its scope was much larger. The court stated: 
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Although opportunity scholarships are not now widely in use, if the dissent 
is correct as to their constitutionality, the potential scale of programs of 
this nature is unlimited. Under the dissent's view of the Legislature's 
authority in this area, the state could fund a private school system of 
indefinite size and scope as long as the state also continued to fund the 
public schools at a level that kept them ‘uniform, efficient, safe, secure, 
and high quality.’ However, because voucher payments reduce funding for 
the public education system, the OSP by its very nature undermines the 
system of ‘high quality’ free public schools that are the sole authorized 
means of fulfilling the constitutional mandate to provide for the education 
of all children residing in Florida. The systematic diversion of public funds 
to private schools on either a small or large scale is incompatible with 
article IX, section 1(a).288 

 
While the attorney general attempted to make the claim that the uniformity clause 

established a floor of educational opportunity, similar to the reasoning handed down in 

Jackson,289 the Florida Supreme Court rejected this argument.290 The court’s reasoning, 

again, goes back to the clear wording of the state constitution: “The provision mandates 

that the state's obligation is to provide for the education of Florida's children, specifies 

that the manner of fulfilling this obligation is by providing a uniform, high quality system 

of free public education, and does not authorize additional equivalent alternatives.”291 

The difference in rulings between Holmes III in Florida and Jackson in Wisconsin could 

be the more specific wording of the Florida Constitution, with Wisconsin’s uniformity 

clause simply calling for “the establishment of district schools, which shall be as nearly 

uniform as practicable.”292 
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 The court further highlighted the intent of Article IX, Section 1(a) as reserving 

state funds for the public school system by contrasting the wording with Article IX, 

Section 1(b). Article IX, Section 1(b) of the Florida Constitution states: 

Every four-year old child in Florida shall be provided by the State a high 
quality pre-kindergarten learning opportunity in the form of an early 
childhood development and education program which shall be voluntary, 
high quality, free, and delivered according to professionally accepted 
standards. An early childhood development and education program 
means an organized program designed to address and enhance each 
child’s ability to make age appropriate progress in an appropriate range of 
settings in the development of language and cognitive capabilities and 
emotional, social, regulatory and moral capacities through education in 
basic skills and such other skills as the Legislature may determine to be 
appropriate.293 

 
While the wording of Section 1(b) required the state to supply a prekindergarten 

education for all four year old students in the state, notably different from Section 1(a) 

was that the wording did not prescribe the manner by which to run the program.294 

Using this reasoning, the court stated:  

Thus, in contrast to the Legislature's obligation under section 1(a) to make 
adequate provision for kindergarten through grade twelve education 
through a system of free public schools, the Legislature is free under 
section 1(b) to provide for pre-kindergarten education in any manner it 
desires, consistent with other applicable constitutional provisions.295  

 
 The second argument made by the Florida Supreme Court regarding the 

unconstitutionality of the OSP was the lack of uniformity between public and private 

schools. According to the wording of the OSP, there was “no provision to ensure that 

the private school alternative to the public school system meets the criterion of 
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uniformity.”296 Citing state statutes, the court claimed this oversight for uniformity was 

actually out of the hands of the legislature as the legislature chose “not to regulate, 

control, approve, or accredit private educational institutions.”297 The court expanded 

upon this lack of oversight and uniformity by highlighting other areas where there was a 

disparity between the public and private schools including teacher qualifications298 and 

school curriculum.299  

 The Florida Supreme Court summarized their findings as follows: 

In sum, article IX, section 1(a) provides for the manner in which the state 
is to fulfill its mandate to make adequate provision for the education of 
Florida's children — through a system of public education. The OSP 
contravenes this constitutional provision because it allows some children 
to receive a publicly funded education through an alternative system of 
private schools that are not subject to the uniformity requirements of the 
public school system. The diversion of money not only reduces public 
funds for a public education but also uses public funds to provide an 
alternative education in private schools that are not subject to the 
"uniformity" requirements for public schools. Thus, in two significant 
respects, the OSP violates the mandate set forth in article IX, section 
1(a).300 

 
The court made the point to state that other publically funded educational and welfare 

programs would not be affected by the decision. The court stated other programs which 

may move public dollars into private corporations were structurally different from the 
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OSP or were not bound by the wording of the Educational Clause in the Florida 

Constitution.301 The court also noted that while they agreed with the First District Court 

that the OSP was unconstitutional, they chose not to agree nor disagree with the 

determination that it was unconstitutional due to the no aid provision in the state 

constitution.302 

 In writing a dissent to the majority opinion, Justice Bell stated that the initial 

finding of the District Court in Holmes I that the OSP did not violate Article IX, Section 

1(a) is the only finding that should be reached.303 Justice Bell stated that, with regard to 

state statutes, courts are “bound `to resolve all doubts as to the validity of [a] statute in 

favor of its constitutionality, provided the statute may be given a fair construction that is 

consistent with the federal and state constitutions as well as with the legislative 

intent’”304 which the majority failed to do. Using the wording of Article IX, Section 1(a), 

as did the majority, Justice Bell comes to a different interpretation of the clear meaning, 

finding the majority’s interpretation flawed.305 Justice Bell stated “there is no language of 

exclusion in the text”306 with regard to public schooling being the sole means set out by 

the state constitution for the education of the children of the state. The reasoning is 

made through the following claim: 
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This mandate is to make adequate provision for a public school system. 
The text does not provide that the government's provision for education 
shall be "by" or "through" a system of free public schools. Without 
language of exclusion or preclusion, there is no support for the majority's 
finding that public schools are the exclusive means by or through which 
the government may fulfill its duty to make adequate provision for the 
education of every child in Florida.307 

 
Furthering this point, Justice Bell stated that the intent of the framers of the amendment 

to Article IX, Section 1 was not to limit the manner by which students in the state could 

be educated – “the sole purpose for amending article IX, section 1 was to emphasize 

the importance of education and to provide a standard for defining ‘adequate 

provision.’”308 As a result, “[t]here was no intent to make public schools the exclusive 

manner by which the Legislature could make provision for educating children.”309 

Justice Bell concludes with the following: 

Nothing in the plain language or history of article IX requires a finding that 
the Opportunity Scholarship Program is unconstitutional. The clear 
purpose behind article IX is to ensure that every child in Florida has the 
opportunity to receive a high-quality education and to ensure access to 
such an education by requiring the Legislature to make adequate 
provision for a uniform system of free public schools. There is absolutely 
no evidence before this Court that this mandate is not being fulfilled.310 

 
In stating this conclusion, Justice Bell’s opinion can be seen as akin to the finding in 

Jackson311 that mandates required a system of public schools to be available to 

students; by providing the system which students can return to at any time, Justice Bell 

finds the system of public schools met the mandate of Article IX, Section 1(a).  
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Impact of the Holmes III decision 

 While many states which have had voucher programs challenged have decided 

the case based on the state’s Establishment Clause or no aid clause, the Florida 

Supreme Court departed from this path and decided the constitutionality based on the 

uniformity education clause.312 At the time of trial, Florida was only one of three states 

which decided the question of constitutionality of voucher programs based on a state 

education clause.313 However, the impact of the Florida Supreme Court’s decision may 

be limited since “the court’s failure to formulate clear constructs for measuring school 

uniformity provides little guidance for other state courts that may hear similar 

challenges.”314 

Further, while most states have state constitutions with educational clauses, “the 

strength of the various states’ education clauses varies.”315 While the strong wording of 

Florida’s constitution makes education a paramount duty and seemingly makes the 

case applicable only to states with strongly worded educational mandates, the focus of 

the court on uniformity may make the decision persuasive to a larger number of 

states.316 It is noted, however, that the decisions in Jackson and Simmons-Harris v. Goff 

may limit the impact of Holmes III as a persuasive argument in states with less stringent 

educational clauses.  
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 Scholars also comment on the decision of the Florida Supreme Court to decide 

on the constitutionality of the OSP under the uniformity clause, when the First District 

Court had most recently ruled that the program violated the state no aid clause. One 

reason for this choice has been hypothesized as follows: “In all probability, the court, 

which is known for its results-oriented jurisprudence, decided to invalidate the program 

on a state constitutional provision that would not be reviewable by the U.S. Supreme 

Court (uniformity clause), rather than on one that would be subject to review on First 

Amendment grounds (Blaine Amendment).”317 Because of the finding by the Florida 

Supreme Court, Bolick concluded “the court’s rule of law would seem to preclude all 

funding of students attending private schools (such as students whose disabilities 

cannot be accommodated in the public schools), or funding of any schools (such as 

magnet or public charter schools) that depart from public school orthodoxy.”318 This 

claim is moot, however, as the Florida Supreme Court directly addresses the issue of 

students with disabilities attending private schools because their needs cannot be met 

in public schools. The Court stated “[t]he OSP is distinguishable from the program at 

issue in Scavella v. School Board of Dade County,319 under which exceptional students 

could attend ‘private schools because of the lack of special services’ in their school 

district.”320 The program under question in Scavella allowed school districts to use state 

funds to pay for a private education for students with disabilities if the public school did 
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not have the facilities to provide the services needed for a child to receive an education 

at the public school.321 

 This distinction then begs the question of whether Florida’s McKay Scholarship 

for Students with Disabilities322 is constitutional under the Florida state constitution. The 

McKay Scholarship allows students with disabilities that have a documented 

Individualized Education Plan (IEP) or 504 Plan to attend a public school of their choice 

or be eligible for a voucher which can be used to attend an eligible private school.323 

The McKay Scholarship was distinguishable from the program mentioned in Scavella324 

as it allowed students with disabilities to be eligible for a voucher towards a private 

school education in spite of the public school’s ability to meet the needs of the child 

listed in their IEP or 504 Plan. In this sense, the McKay Scholarship was more like that 

of the OSP325 in that it allowed general categories of students326 to be eligible for 

vouchers which can be used to attend private schools. Due to the similarities between 

the OSP and the McKay Scholarship, the research question becomes: Can the logic 

used in the decision of Bush v. Holmes327 in finding the Florida Opportunity Scholarship 

Program unconstitutional under the Florida State Constitution be applied to the McKay 

Scholarship for Students with Disabilities? 
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Summary 

 Chapter 3 looked at case law pertaining to the legality of vouchers under state 

constitutions. For while Zelman cleared the way for vouchers at the federal level, state 

constitutions can be more restrictive than the U.S. Constitution in allowing vouchers to 

pass. Three of the main avenues under which vouchers have been argued at the state 

level include no aid provisions, local control provisions, and uniformity provisions. 

Looking at past case law it becomes clear that questions of legality of vouchers truly 

become a state by state decision under the various wordings and interpretations of state 

constitutions. For while voucher programs in Wisconsin and Ohio passed state 

constitutionality under no aid clauses in the state constitutions, programs in 

Washington, Arizona, and Louisiana were found in violation of no aid clauses in the 

individual state constitutions.  

 Bush v. Holmes in Florida which questioned the legality of the Florida 

Opportunity Scholarship under the state constitution has been called the seminal case 

for voucher challenges in the nation. The challenge initially moved from a trial court 

which found the OSP in violation of the state uniformity clause to the First District Court 

which overruled the trial court. The case was remanded back to the trial court which 

found the program in violation of the state no aid clause, which the First District Court 

concurred. When the challenge was finally brought to the Florida Supreme Court, the 

ruling went back to the initial trial court’s determination that the OSP was in violation of 

the state uniformity clause. The Florida Supreme Court cited reasons such as lack of 

consistency in curriculum and teacher credentials in making this claim. The court also 

reasoned that since tax payer money was meant to be earmarked for the proliferation of 
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public schools, the only method outlined in the state constitution for educating children, 

the OSP was in further violation of the state’s education clause. 
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CHAPTER 4 
SPECIAL EDUCATION VOUCHERS AND THE CONSTITUTIONALITY OF THE JOHN 

M. McKAY SCHOLARSHIP FOR STUDENTS WITH DISABILITIES 
 

 Since the passage of the Education for All Handicapped Children Act1 (EAHCA) 

in 1975 and continuing through its reauthorization as the Individuals with Disabilities 

Education Act2 (IDEA), the United States government has played a central role in 

reforming education for students with disabilities. Some claim, however, that this 

change was moving slowly in providing appropriate education for students with 

disabilities.3 Specifically regarding the growing number of students who were eligible for 

assistance under the IDEA, “although Congress has attempted with varying success to 

address such concerns each time it has amended the IDEA, at least some continue to 

believe that the current delivery model cannot meet the highly diverse and at times 

intense instructional needs that are present across today’s K-12 population.”4 As a 

result of this perceived lack of efficiency in meeting the needs of students with 

disabilities, several state legislatures established voucher programs targeted specifically 

at this group of students.5 Hansel proposed the following reason for why state 

legislatures have established these voucher programs: “Rather than trying to fix the 

perceived deficiencies within the existing system, these states instead facilitate the exit 
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of unhappy parents and students from public schools altogether.”6 As opposed to 

vouchers for students from low-socioeconomic households, special education vouchers 

had an added political advantage of targeting a group of students who span all social 

and economic boundaries.7 While these programs may have been “originally 

noncontroversial,”8 the Arizona Supreme Court in Cain v. Horne9 found two state 

voucher programs10 unconstitutional as they violated the wording of the Arizona State 

Constitution. Cain helped to showcase that special education voucher programs were 

not immune from challenge at the state level. This then begged the question, in light of 

the decision in Bush v. Holmes11 in which the Florida Opportunity Scholarship 

Program12 (OSP) was found to violate the wording of the Florida State Constitution, 

whether Florida’s John M. McKay Scholarship for Students with Disabilities Program13 

(McKay Scholarship) would be vulnerable to a state constitutional challenge using the 

same logic under which the OSP was found to be unconstitutional.  

 This chapter began by looking at the history of special education programming 

under the IDEA. The chapter continued looking at the history of special education law 

regarding private school placement at the United States Supreme Court. The chapter 
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concluded by providing an overview of the McKay Scholarship and provided an analysis 

of whether the logic used in Bush could be applied in a future constitutional challenge to 

the McKay Scholarship.  

Special Education Vouchers 

The education of students with disabilities has seen dramatic change over the 

last three hundred years. Throughout much of the Eighteenth and Nineteenth Centuries, 

students with specific disabilities (e.g. blind, deaf) were educated in schools separate 

from the traditional population of students.14 However, starting around the mid-

Twentieth Century, reformers were calling for the “integration and ‘normalization’ of 

individuals’ lives.”15 In the early 1970s, Pennsylvania Association for Retarded Children 

(PARC) v. Pennsylvania,16 and Mills v. Board of Education17 provided further support for 

the inclusion of students with disabilities in public schools. With this background, the 

United States Congress enacted the Education for All Handicapped Children Act18 

(EAHCA) in 1975. Public schools who accepted funding under this act were required to 

provide an equal education for all students with disabilities, place students with 
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disabilities in the least restrictive educational environment so as to allow the students to 

interact with non-disabled peers, and provide procedural safeguards for parents and 

students in terms of the student’s placement. After its amendment in 1990, the EAHCA 

became known as the Individuals with Disabilities Education Act19 (IDEA). The IDEA is, 

like the EAHCA, a funding act which provides financial assistance from the United 

States government to public schools which choose to participate in the program. Under 

the IDEA, a student with a disability is defined as being a child: 

[…]with intellectual disabilities, hearing impairments (including deafness), 
speech or language impairments, visual impairments (including 
blindness), serious emotional disturbance (referred to in this chapter as 
“emotional disturbance”), orthopedic impairments, autism, traumatic brain 
injury, other health impairments, or specific learning disabilities.20 

 
 A central component of the IDEA, borne out of the decisions in PARC21 and 

Mills,22 is the guarantee of a free, appropriate public education (FAPE) for all students 

with disabilities.23  Under the IDEA, FAPE is defined as providing a public education to 

students at public expense, which meets the standards of the state education agency, 

and is appropriate for the needs of the child under their Individualized Education 

Program (IEP).24 Some controversy surrounds the word ‘appropriate’ in FAPE as the 

term “has no precise meaning in statute or regulation.”25 In Board of Education v. 
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Rowley,26 the United State Supreme Court ruled “the requirement that a State provide 

specialized educational services to handicapped children generates no additional 

requirement that the services so provided be sufficient to maximize each child's 

potential.”27 Rather, the goal of the IDEA, according to the Court, is to provide some 

educational benefit on the child with a disability.28 In concluding, the Court interpreted 

the IDEA as follows: 

[…] it [the state] satisfies this requirement by providing personalized 
instruction with sufficient support services to permit the child to benefit 
educationally from that instruction. Such instruction and services must be 
provided at public expense, must meet the State's educational standards, 
must approximate the grade levels used in the State's regular education, 
and must comport with the child's IEP. In addition, the IEP, and therefore 
the personalized instruction, should be formulated in accordance with the 
requirements of the Act and, if the child is being educated in the regular 
classrooms of the public education system, should be reasonably 
calculated to enable the child to achieve passing marks and advance from 
grade to grade.29 

  
Some courts have compared the wording of the IDEA and the mandate of FAPE to 

providing a “Chevrolet” education to the child, but not necessarily a “Cadillac” 

education.30 
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 Board of Education v. Rowley, 458 U.S. 176 (1982). Rowley, the first case argued in front of the United 
States Supreme Court which questioned an interpretation of IDEA, questioned the appropriateness of the 
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 Id. at 198. 
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 Id. at 200. 
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 Doe v. Board of Education, 9 F.3d 455 (6
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 Cir. 1993) at 459-460. 

 



 

132 
 

 The individualized education plan (IEP) is the key to providing a student with 

FAPE, as “IEPs are the documentation of team planning necessary to provide students 

with disabilities appropriate educational programs.”31 According to the IDEA, the IEP is 

a written statement which includes the student’s present level of academic and 

functional performance, a statement of measureable, annual goals, how progress 

toward the annual goals will be measured, a statement of related and supplemental 

services and other supports to be provided to the child, an explanation (if necessary) of 

when the student will not participate with the non-disabled students in their class, and 

accommodations needed on state standardized or alternative assessments.32 The 11th 

Circuit Court has stated that “the IEP is more than a mere exercise in public relations. It 

forms the basis for a handicapped child's entitlement to an individualized and 

appropriate education.”33 

 Another central component of the education of students with disabilities under 

the IDEA is the guarantee for the child to be educated in the least restrictive 

environment34 (LRE). Regarding placement of students with disabilities, the following is 

stated in the IDEA: 

To the maximum extent appropriate, children with disabilities, including 
children in public or private institutions or other care facilities, are 
educated with children who are not disabled, and special classes, 
separate schooling, or other removal of children with disabilities from the 
regular educational environment occurs only when the nature or severity 
of the disability of a child is such that education in regular classes with the 
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 Bartlett, Etscheidt and Weisenstein, 64. 
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33

 Doe v. Alabama State Department of Education, 915 F.2d 651 (11
th
 Cir., 1990) at 654. 
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use of supplementary aids and services cannot be achieved 
satisfactorily.35 

 
As with maintaining an ‘appropriate’ education, there is no specific definition for what is 

meant by an education in the LRE.36 However, “a legal presumption exists that a child 

with disabilities will be in a regular class placement;”37 only when placement in a regular 

classroom cannot be achieved through the use of supplementary aids and resources 

can an alternate placement be suggested for the child. It has been suggested that as 

the amount of time the student spends out of the general education classroom 

increases, the more restrictive the environment becomes.38 To ensure appropriate 

placement in the LRE that meets the needs of the child, “each school must also ensure 

that a continuum of alternative placements is available to meet the needs of children 

with disabilities for special education and related services.”39 The IDEA also provides 

procedural safeguards for parents to request due process hearings when they feel the 

placement suggested by the school is not the LRE for their child.40 

 As mentioned, there are no specifics written into the IDEA which describe 

determining an LRE placement. While there have been no rulings from the United 

States Supreme Court interpreting the wording of the meaning of LRE in the IDEA, 

“lessons from circuit court rulings can be used to guide what would be considered ‘best 
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practice’ in determining the LRE for a student with disabilities.”41 In the 11th Circuit 

Court, which includes the state of Florida, the best practice comes from Greer v. Rome 

City School District.42 The 11th Circuit Court ruled that the school district, which did not 

consider all available placement options for a student with Down Syndrome,43 did not 

meet the requirement of placing the student in the LRE.44 In reaching a conclusion, the 

court made the following point:  

[…]the school district's determination that Christy would receive more 
benefit from education in a self-contained special education classroom 
than in a regular classroom is due no deference because school officials 
failed to consider what benefit she would receive from education in a 
regular classroom with appropriate supplemental aids and services.45 

 
 The case of Greer underlines the importance of schools and districts in making 

placement decisions only after carefully considering all options available to the child and 

making significant efforts to ensure the child is educated in the LRE.46 

 While the United States Supreme Court has not decided a case on the LRE of a 

student under the IDEA, they have been clear in their decisions regarding placement of 
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 Rozalski, Stewart and Miller, 153. 
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 Greer v. Rome City School District, 950 F.2d 688 (11
th
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placement of Christy Greer, a student with Down Syndrome. While the school district claimed that Christy 
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a student in a private school at public expense if the school or district has not provided 

the student with FAPE.47 School Comm. of Burlington v. Department of Ed. of 

Massachusetts,48 Florence County School District v. Carter,49 and Forest Grove School 

District v. T.A.50 provided clear decisions from the Court when it came to private school 

placements at public expense. From the decisions in these three cases, parents were 

eligible for tuition reimbursement of a private school placement during a case contesting 

an IEP if it was determined the original placement by the school district was not 

appropriate,51 parents were eligible for tuition reimbursement when they place their child 
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 See, e.g. School Comm. of Burlington v. Department of Ed. of Mass., 471 US 359 (1985); Florence 
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 School Comm. of Burlington v. Department of Ed. of Mass., 471 US 359 (1985). This case questioned 
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 Florence County School District v. Carter, 510 US 7 (1993). This case was similar to Burlington but 
differed as the parents placed their child in an interim, private school which had not been approved by the 
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 School Comm. of Burlington v. Department of Ed. of Mass., 471 US 359 (1985) at 370. “In a case 
where a court determines that a private placement desired by the parents was proper under the Act and 
that an IEP calling for placement in a public school was inappropriate, it seems clear beyond cavil that 
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in a private school which was not approved by the state,52 and parents were eligible for 

tuition reimbursement at a private school placement even when the student in question 

had never received services under the IDEA at their original school.53 The Court has 

made a point in these cases that parents move their children to these interim, private 

school placements at their own risk, and are eligible for tuition reimbursement only if the 

court finds the IEP and placement proposed by the school was inappropriate, and the 

private school placement was appropriate given the needs of the child.54 

In Burlington,55 Carter,56 and T.A.57 the students were awarded private school 

tuition reimbursements when it was found the school did not provide FAPE under the 

IDEA. Vouchers aimed at providing a private education at public cost for students with 

disabilities differ in this respect; under most special education voucher programs, “the 

parents of any child found in need of a special education can ask the school district to 

pay for their child’s education at a school the parent has identified as appropriate.”58 

Whereas the students in the aforementioned United States Supreme Court cases only 

received reimbursement when they showed that FAPE was not provided, special 
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education vouchers allow students with a documented disability under the IDEA to 

receive payment toward a private school education without the need to show FAPE was 

not provided.  

 A debate had emerged which discussed the positives and negatives of offering 

vouchers to special education students. One of the claims made by voucher proponents 

for students with disabilities is that “vouchers will allow parents to seek schools that are 

better tailored to meet the individualized needs of children who simply do not respond 

well to typical instructional methods.”59 Graduation and dropout rates of students with 

disabilities have been used to support this call for more individualized instruction in 

meeting the needs of students with disabilities. In the 2008-2009 school year, 77.2 

percent of all eligible students graduated with a high school diploma;60 however, the 

graduation rate for all eligible students with disabilities who were being served under the 

IDEA was 60.6 percent.61 In terms of high school dropouts during the 2008-2009 school 

year, 22.4 percent of all students being served under IDEA dropped out of high school62 

while only 8.1 percent of all students enrolled in high school dropped out during the 

same school year.63 Proponents for vouchers make the claim that low graduation rates 
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and high dropout rates could be due to the public school system not meeting the needs 

of students with disabilities and special education vouchers could allow parents to 

search for a private school better tailored to meet the specific needs of their child. Some 

researchers stated that the current structure of funding special education in the public 

schools of providing additional per pupil money from the state, provides an incentive to 

not serve students with disabilities to the greatest extent possible.64 It was stated that 

the additional funds schools receive for special education funding may be diverted to 

general education programs in order to attract more general education students to the 

school; this is despite the fact that students with disabilities have “more expensive 

needs.”65  

Another aspect that special education voucher proponents refer to in supporting 

this funding strategy is the reduction in the amount of students recommended for 

special education services; specifically, according to proponents of vouchers, the 

vouchers “discourage school districts from over-identifying disabled students, because 

any student identified as disabled becomes a potential choice student who might leave 

the district for private school, reducing district revenue received from the state.”66 This 

argument is directly related to the previous argument made by voucher proponents that 

schools are over identifying students with disabilities to gain additional revenue for the 

school. It is felt that “the system rewards schools for placing more students into special 

                                                                                                                                                                                           
status dropouts, by labor force status and educational attainment: 1970 through 2010,” 
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education regardless of whether they are truly disabled; this is detrimental to disabled 

and nondisabled students alike.”67 One of the areas under the IDEA that has seen the 

greatest increase in identification is the category of specific learning disabilities, which 

some feel may be simply due to labeling rather than a true increase in the disability.68 

Voucher proponents have argued that this increase in the prevalence of specific 

learning disabilities diagnoses is that this category “consists of learning problems that 

are more subjective in their diagnosis and less expensive in their treatment than the 

other categories of special education.”69 Researchers state that this over identification 

may have more to do with students receiving a poorer education and, as a result, 

scoring more poorly on standardized assessments than having a true learning 

disability.70 The benefit of over identifying students with specific learning disabilities, 

according to proponents of special education vouchers, is highlighted by the following 

statement: “The relatively low cost of treating specific learning disabilities may further 

incline schools and educators to assign that label, especially if the additional funds 

produced by identifying a child with a specific learning disability exceed the marginal 

cost of providing that student with relatively minimal services.”71  

 Individuals who are opposed to vouchers for special education have arguments 

which revolve around a central idea – voucher programs for students with disabilities 

focused on “outsourcing students with disabilities rather than improving the delivery of 
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education in the public setting.”72 Opponents of vouchers for this population of students 

question whether the benefits received from a voucher can match the benefits and legal 

protection they are afforded in the public school setting.73 These opponents cite a lack 

of regulation over the private schools as a major concern and identify a number of 

problems that students with disabilities may face when moving to a private school, 

including lack of specialized instruction, limited teacher qualifications, lack of 

accountability, and loss of legal protection.74 For example, research has shown that a 

majority of students who use special education voucher attend schools with little to no 

differentiated programming75 which could be detrimental to their progression through the 

curriculum, especially in the absence of clearly delineated benchmarks and 

standardized exams at private schools.76 Furthering the argument, opponents cite the 

waiver of legal rights by parents under the IDEA when they accept a special education 

voucher.77 Opponents of vouchers feel this may be a strategy by schools which were 

not providing FAPE for students as because it is “significantly cheaper to provide 

voucher funding, schools violating the IDEA’s provisions may actually encourage 

contentious students to elect vouchers, thereby skirting their legal obligations.”78 The 

following statement summarizes this argument: 
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As a result, the exit option for many parents will provide a choice between 
the Scylla and Charybdis – either they must burden their already 
struggling child with removal, or they must remain in a school that does 
not adequately meet their child’s needs. In short, the acceptance of 
vouchers leaves parents operating with no legal safety net and few 
meaningful options when things go wrong.79 

 
 Another argument used against vouchers for special needs students is that they 

are used to open the door toward more expansive voucher programs. Coined the ‘acorn 

theory’ of school choice,80 opponents claim that special education students place a 

sympathetic face on voucher programs and work by “cracking the door open and 

gaining public acceptance for some funding of private school, special needs vouchers 

serve as the seed or ‘acorn’ that will grow into universal school choice for all students in 

the state.”81 Some opponents claim that using this group to pave the way for future 

voucher programs is not serving the intended population: 

[W]hile special needs vouchers offer an attractive option for mildly-
impaired children with sufficient resources to attend specialized schools, 
they offer considerably less to the majority of children with disabilities who 
use vouchers to enter private schools with no individualized instruction. 
The benefits secured by the former group, moreover, are offset by the 
costs to those children with disabilities who remain in a public setting. 
Because state and federal legislatures should look to the well-being and 
advancement of all children with disabilities rather than a select few in 
setting policy agendas, voucher programs should be rejected or 
approached with extreme caution in the future.82 
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John M. McKay Scholarship for Students with Disabilities Program 

 Florida’s John M. McKay Scholarship for Students with Disabilities Program83 

(“McKay Scholarship”) was the first special needs voucher program in the nation.84 

According to state statutes, the program was established to allow students with a 

documented disability through an IEP or 504 Plan85 the option of attending an alternate 

public school than the one they had been assigned or receive a scholarship to attend a 

private school.86 The disabilities which were covered under the McKay Scholarship were 

as follows: 

Students with disabilities include K-12 students who are documented as 
having an intellectual disability; a speech impairment; a language 
impairment; a hearing impairment, including deafness; a visual 
impairment, including blindness; a dual sensory impairment; an orthopedic 
impairment; an other health impairment; an emotional or behavioral 
disability; a specific learning disability, including, but not limited to, 
dyslexia, dyscalculia, or developmental aphasia; a traumatic brain injury; a 
developmental delay; or autism spectrum disorder.87 

 
By April 1 and within 10 days of an IEP or 504 Plan meeting, the local school districts 

are required to inform parents of the choice options available under the McKay 

Scholarship.88 Students were eligible for the private option of the McKay Scholarship if 

they received specialized instruction under the state’s voluntary prekindergarten 

program, spent the prior school year in attendance at a Florida public school or the 
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Florida School for the Deaf and Blind, or is the dependent child of a member of the 

Armed Services who transferred to Florida due to a permanent change and meets all 

other requirements outlined in the program.89 After choosing to apply for a private 

school voucher, the parents must obtain an acceptance for admission from an approved 

private school and sent a written notification to the state at least sixty days prior to the 

first voucher payment.90 Families who chose the private school option, had the 

opportunity to receive a reevaluation on the IEP or 504 Plan every three years91 and 

may request for the student to participate in the state standardized assessments at the 

local public schools.92 If the parent chose the public school option, the parent had the 

choice of which public school the child attended93 and the local school district must 

provide transportation to the school for the child.94 Regardless of the choice of private or 

public school placement, the voucher remained in effect until the student returned to 

public school (from private placement), graduated high school, or turned twenty-two 

years of age.95  

 According to state statutes, private schools were eligible to participate in the 

McKay Scholarship Program if they were sectarian or nonsectarian.96 Other 
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requirements that must be met by private schools participating in all Florida scholarship 

programs are as follows: (a) must abide by all antidiscrimination provisions,97 (b) notify 

the Florida Department of Education of its intent to participate in the programs,98 (c) 

notify the Florida Department of Education of any changes in the school’s name, school 

director, address or physical location within fifteen days of the change,99 (d) complete 

student enrollment and attendance verification requirements,100 (e) complete an annual 

notarized compliance statement verifying that all employees who have direct contact 

with students have undergone a background screening,101 (f) demonstrate fiscal 

soundness,102 (g) meet state and local health and safety laws,103 (h) “employ or contract 

with teachers who hold baccalaureate or higher degrees, have at least 3 years of 

teaching experience in public or private schools, or have special skills, knowledge, or 

expertise that qualifies them to provide instruction in subjects taught,”104 and (i) require 

all employees to undergo a background screening and fingerprinting.105 Further, under 

the McKay Scholarship, all private schools were required to provide documentation to 

the Florida Department of Education of all students’ participation in the program and fee 
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schedules at least 30 days before a scheduled payment.106 Private schools were also 

required to maintain an actual physical location for the student to attend class.107 

Finally, private schools were to be academically accountable to the parents by 

providing, at least annually, a written account of the child’s progress and cooperating 

with any families who chose to participate in state standardized testing.108 State statutes 

clearly state:  

The inclusion of eligible private schools within options available to Florida 
public school students does not expand the regulatory authority of the 
state, its officers, or any school district to impose any additional regulation 
of private schools beyond those reasonably necessary to enforce 
requirements expressly set forth in this section.109 

 

 State statutes state that “a parent who applies for a John M. McKay Scholarship 

is exercising his or her parental option to place his or her child in a private school.”110 As 

a result, parents are required to comply with the published policies of the private 

school.111 As private schools are not eligible to participate in the federally funded IDEA, 

this could involve students not receiving services under their documented IEP or 504 

Plan. In fact, with the exception of Ohio’s autism scholarship, “no existing or proposed 

[special education voucher] program requires participating private schools to implement 

an IEP as contemplated by the IDEA.”112 In addition to abiding by all private school 
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policies, all children participating in the McKay Scholarship Program must remain in 

attendance in the private school for the entirety of the school year.113 Finally, any parent 

who selected the private option of the McKay Scholarship was required to comply with 

the following requirement regarding the endorsement of the state money to the school: 

Upon receipt of a scholarship warrant, the parent to whom the warrant is 
made must restrictively endorse the warrant to the private school for 
deposit into the account of the private school. The parent may not 
designate any entity or individual associated with the participating private 
school as the parent’s attorney in fact to endorse a scholarship warrant. A 
participant who fails to comply with this paragraph forfeits the 
scholarship.114 

 
 In terms of funding, students who opted to use the McKay Scholarship to pay 

toward the tuition at a private school, the scholarship awarded the lesser amount of the 

school’s total tuition or the per pupil allotment determined through the Florida Education 

Finance Program (FEFP).115 The FEFP calculation was determined by taking the state 

base student allocation and multiplying both the cost factor for the student’s educational 

program and the district cost differential.116 For students in special education, evident 

cost differentials are multipliers of 1.117 for general special education services in 

grades K-3, 1.000 for students in grades 4-8, 1.020 for students in grades 9-12, 3.524 

for students in Support Level IV and 5.044 for students in Support Level V.117 Students 

receiving general special education services can fall into Support Levels I-III which call 
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for supports ranging from no services or assistance beyond the normal services 

available to all students (Level I), periodic services or assistance with minor 

accommodations (Level II), or more frequent services and accommodations to access 

the general curriculum.118 Support Level IV required students to receive specialized 

instruction, using specialized equipment or receive extensive modifications to access 

the learning environment.119 Support Level V required students to receive intense 

modifications to the learning environment, including very small group or one on one 

assistance.120 The local school district was required to submit a list of students who are 

participating in the private school option of the McKay Scholarship and are reported 

separately from other students for the purposes of the FEFP.121 After the Florida 

Department of Education has received the proper documentation of students who are 

participating in the private option of the McKay Scholarship: 

[…] the Chief Financial Officer shall make scholarship payments in four 
equal amounts no later than September 1, November 1, February 1, and 
April 1 of each academic year in which the scholarship is in force. The 
initial payment shall be made after department verification of admission 
acceptance, and subsequent payments shall be made upon verification of 
continued enrollment and attendance at the private school. Payment must 
be by individual warrant made payable to the student’s parent and mailed 
by the department to the private school of the parent’s choice, and the 
parent shall restrictively endorse the warrant to the private school for 
deposit into the account of the private school.122 
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After the checks have been endorsed by parents to the participating private schools, the 

Florida Department of Education “shall request from the Department of Financial 

Services a sample of endorsed warrants to review and confirm compliance with 

endorsement requirements.”123 

 In June 2005, 15,910 students were participating in the McKay Scholarship;124 in 

June 2013 the number of students participating in the program had increased to 

26,611.125 In the June 2013 Quarterly Report, it was reported that during the 2012-2013 

school year 46.9 percent of all students participating in the McKay Scholarship Program 

were white, 24.9 percent were Black/African American, 23.9 percent were 

Hispanic/Latino, and 4.3 percent were of another ethnic background.126 Further, during 

the 2012-2013 school year, 49.8 percent of all students participating in the McKay 

Scholarship were eligible for either free or reduced price lunch. In June 2013 there were 

1,163 schools participating in the McKay Scholarship Program with 64.5 percent of 

these schools identified as religious institutions;127 in June 2005 there were 702 schools 

participating with 65.1 percent identifying as religious.128 In 2012-2013 school year 85.7 

percent of all students participating in the McKay Scholarship were from IEP Support 

Levels I-III, 6.6 percent were from IEP Support Level IV, 1.5 percent were from IEP 
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Support Level V, and 6.2 percent were eligible due to a 504 Plan.129 Further, the 

breakdown for students participating in the program by primary exceptionality was as 

follows: 33.7 percent were specific learning disabled, 10.3 percent were language 

impaired, 10.8 percent were speech impaired, 5.6 percent had an emotional/behavioral 

disability, 7.2 percent had an intellectual disability, 10.2 percent had autism spectrum 

disorder, 19.4 percent were labeled as other health impaired, and 2.8 percent were 

labeled as having some other category of disability.130 The total payment for all students 

participating in the McKay Scholarship during the 2012-2013 school year was 

$168,890,915.55.131 During the 2012-2013 school year, the range of payments for 

students with a documented IEP was $4,395 to $19,105, with an average payment of 

$7,019;132 students who were eligible for the McKay Scholarship due to a 504 Plan 

averaged payments of $3,977.133 

The Constitutionality of the McKay Scholarship 

 There are clear similarities between the McKay Scholarship and the Florida 

Opportunity Scholarship Program134 (OSP) whose private school options was found to 

be in violation of the wording of the Florida State Constitution in Bush v. Holmes.135 
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Central to this list of similarities is the ability of students under both programs to attend 

private schools,136 the ability of the student to choose to attend a higher performing 

public school,137 the use of public money from the FEFP to fund the voucher 

programs,138 having parents endorse the check to the private school,139 providing the 

voucher to a specific classification of students,140 and providing that teachers at the 

approved private schools “hold a baccalaureate or higher degree, or have at least 3 

years of teaching experience in public or private schools, or have special skills, 

knowledge, or expertise that qualifies them to provide instruction in subjects taught.”141 

This similarity has been noted in the literature as well.142 Specifically, the following has 

been stated: 

The program’s [McKay Scholarship] procedure is virtually identical to that 
of the OSP because parents of enrolled and eligible students are given 
state money in the form of vouchers, and they then use the vouchers at 
the school of their choice. Both programs have the same two-step 
payment process, and both allow for the students to use the vouchers at 
religious schools. The only true difference in the programs is who is 
eligible to receive the vouchers.143 
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Due to the similarities between the programs, the logic of the Florida Supreme Court in 

Bush144 could be applied to the McKay Scholarship to provide insights into the 

constitutionality of the program under the Florida State Constitution. As the Bush court 

focused their attention on the clear wording of Article IX, Section 1145 of the Florida 

Constitution, so too will this analysis. Further, as the Bush146 court only determined the 

private school option of the OSP to be in violation of the Florida Constitution, this 

analysis will focus on the constitutionality of the private school option of the McKay 

Scholarship and, like the decision in Bush, allow for the public school option of the 

McKay Scholarship to be constitutional. 

 The Florida Supreme Court made reference to the point that they chose to 

interpret the “plain language”147 of Article IX, Section 1 of the Florida State Constitution. 

The Bush court chose to focus their analysis on their interpretation of the following two 

parts of the wording in the Florida Constitution: “it is…a paramount duty of the state to 

make adequate provision for the education of all children residing within its borders”148 

and “adequate provision shall be made by law for a uniform, efficient, safe, secure, and 

high quality system of free public schools.”149 The Bush court ruled that the private 
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school portion of the OSP was in violation of the Florida State Constitution, specifically 

Article IX, Section 1, for two main reasons: diverting public money from the state 

funding public schools and a lack of uniformity of schools. 

 In highlighting the aspect of the OSP diverting money from the public school 

system, the Bush court referenced Article IX, Section 6 of the Florida Constitution, 

which states “[t]he income derived from the state school fund shall, and the principal of 

the fund may, be appropriated, but only to the support and maintenance of free public 

schools.”150 In reading Article IX, Section 6 in pari material with Article IX, Section 1(a), 

the Bush court concluded that public funding could only be used to finance a system of 

free, public schools and not a competitive, private system of schools.151 To further this 

point, the Bush court made note that Article IX, Section 1(a)152 which provided for public 

K-12 education, differed from the wording of Article IX, Section 1(b)153 which provided 

for universal, free, prekindergarten education. While the Florida Constitution mandated 

K-12 education through the development of “quality system of free public schools”154 

(emphasis added), universal, prekindergarten was mandated to be delivered through 

programs that were “voluntary, high quality, free, and delivered according to 

professionally accepted standards.”155 Because of the difference of wording, the Bush 
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court claimed that public money earmarked for education must be used to fund the free, 

public school system that is mandated in the Florida Constitution. 

 Using this logic espoused by the Bush court, it would seem that the McKay 

Scholarship would be found to be in violation of Article IX, Section 1(a)156 of the Florida 

Constitution because of the diversion of money away from the free, public school 

system. According to Florida State Statutes, money was set aside for the McKay 

Scholarship from state General Revenue funds in the following manner: 

Following notification on July 1, September 1, December 1, or February 1 
of the number of program participants, the department shall transfer, from 
General Revenue funds only, the amount calculated under paragraph (b) 
from the school district’s total funding entitlement under the Florida 
Education Finance Program and from authorized categorical accounts to a 
separate account for the scholarship program for quarterly disbursement 
to the parents of participating students.157 

 
The General Revenue fund comprised a large portion of Florida state funding toward 

education and was financed through a number of tax sources, most prevalent of which 

was the 6 percent sales tax on goods and services.158 The format by which the McKay 

Scholarship was funded was similar to the method by which the OSP was funded. 

According to state statutes, the OSP was funded in the following manner: 

Following annual notification on July 1 of the number of participants, the 
Department of Education shall transfer from each school district's 
appropriated funds the calculated amount from the Florida Education 
Finance Program and authorized categorical accounts to a separate 
account for the Opportunity Scholarship Program for quarterly 
disbursement to the parents of participating students.159 
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According to the wording of state statutes, both the McKay Scholarship and the OSP 

divert money that had been earmarked for public schools in the FEFP to a separate 

fund which is used, in part, to fund private school education for students. As the Bush 

court noted that Article IX, Section 1(a) prohibited the funding of alternate systems of 

education other than the system of free, public schools outlined in the state constitution, 

the McKay Scholarship should be found to be in violation just as the Bush court found 

the OSP to be in violation.160 Specifically, “[t]he systematic diversion of public funds to 

private schools on either a small or large scale is incompatible with article IX, section 

1(a).”161 While the beneficiary class of students differs between the two programs, the 

method by which the vouchers were funded is, for all intents and purposes, equivalent. 

Because of the diversion of public funds into an alternate system of private schools 

which are in direct competition with the free, public schools, the McKay Scholarship 

violated this mandate of Article IX, Section 1(a).  

 The second reason the Bush court supplied for the unconstitutionality of the OSP 

was that it violated the uniformity wording of the Florida State Constitution. The Bush 

court summarized their findings as follows: 

In sum, article IX, section 1(a) provides for the manner in which the state 
is to fulfill its mandate to make adequate provision for the education of 
Florida's children — through a system of public education. The OSP 
contravenes this constitutional provision because it allows some children 
to receive a publicly funded education through an alternative system of 
private schools that are not subject to the uniformity requirements of the 
public school system. The diversion of money not only reduces public 
funds for a public education but also uses public funds to provide an 
alternative education in private schools that are not subject to the 
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"uniformity" requirements for public schools. Thus, in two significant 
respects, the OSP violates the mandate set forth in article IX, section 
1(a).162 

 
 Regarding the uniformity provision, one of the areas which private schools may 

not be uniform in relation to the state public school system is the curriculum taught. 

Public schools were required to teach curriculum in line with the Next Generation 

Sunshine State Standards which “establish the core content of the curricula to be taught 

in the state and specify the core content knowledge and skills that K-12 public school 

students are expected to acquire.”163 Provided within the Next Generation Sunshine 

State Standards were specific, required topics that all schools must teach, including the 

history of the Declaration of Independence,164 the history of the Constitution of the 

United States and its amendments,165 the arguments for adopting a republican form of 

government,166 flag education,167 the elements of civil government,168 the history of the 

United States,169 the history of the Holocaust,170 the history of African-Americans,171 

elementary principals of agriculture,172 the effects of alcohol on the body and mind,173 
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kindness to animals,174 the history of the state of Florida,175 conservation of natural 

resources,176 comprehensive health education,177 the study of contributions of 

Hispanics178 and women179 in the development of the United States, the nature of free 

enterprise,180 character education which is secular in nature,181 and patriotism including 

highlighting the sacrifices of veterans.182 While state statutes require private schools 

participating in the McKay Scholarship to meet a number of health, safety, and fiscal 

requirements,183 there are no specific requirements as to the curriculum that should be 

taught in these schools; the Bush court notes this point by stating “[e]ligible private 

schools are not required to teach any of these subjects.”184 As previously stated, the 

McKay Scholarship statute makes note of the limited scope the state has in enforcing 

directives in private schools: 

The inclusion of eligible private schools within options available to Florida 
public school students does not expand the regulatory authority of the 
state, its officers, or any school district to impose any additional regulation 
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of private schools beyond those reasonably necessary to enforce 
requirements expressly set forth in this section.185 
 

As the statute does not specifically address curricular requirements at participating 

private schools, the Florida Department of Education does not have the legal authority 

to require private schools to teach the curriculum required of state public schools. 

Because of this, the Department of Education cannot be assured that all students are 

receiving instruction on the same topics and, specifically, those outlined in state statutes 

as required of all children. 

 A second uniformity issue that emerged with the McKay Scholarship involved 

teacher certification requirements. This issue was addressed in Bush; the court 

concluded that the requirements to teach in private schools under the OSP differed 

greatly from that of public school teachers.186 In the McKay Scholarship Program, as in 

the OSP, teachers were allowed to teach at private schools without a bachelor’s degree 

if they “have at least 3 years of teaching experience in public or private schools, or have 

special skills, knowledge, or expertise that qualifies them to provide instruction in 

subjects taught.”187 Teachers in public schools are only eligible to teach if they possess 

a bachelor’s degree in which they have obtained a 2.5 grade point average on a four 

point scale in their field of study,188 and passed state certification exams in general 

knowledge,189 the subject area they were teaching,190 and professional educator 
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knowledge and competencies.191 The Bush court concluded that this difference in 

teacher certification provided a lack of uniformity between the state public schools and 

the private schools funded under the OSP.192 Because of the similarities between the 

teacher qualifications needed in private schools under the McKay Scholarship, it would 

seem to follow that this could be a second aspect of the program which would be found 

non-uniform. 

 One final aspect of the McKay Scholarship which could be found to be in 

violation of the uniformity provision is the requirement that students using the McKay 

Scholarship are not required to take the Florida standardized exams. This is one area 

where the OSP and the McKay Scholarship differ in their wording. For students 

participating in the OSP, it was the requirement of the parent to ensure that their child 

participated in all statewide, standardized exams.193 The Bush court highlighted this 

requirement as one aspect of the OSP as meeting the uniformity requirement present in 

the Florida Constitution.194 This requirement is not present in the McKay Scholarship 

Program; rather, the parent has the option of allowing their child to take state 

standardized exams, with the wording of the state statute stating that the parent has the 

option to “request”195 for the student to take the state standardized exams. In fact, the 

only accountability the private school is required to provide for the parents of McKay 
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Scholarship students, is providing the parent a written record of the child’s progress, at 

minimum, annually.196 

 Florida standardized assessments measure student progress on their 

understanding of the Next Generation Sunshine State Standards.197 According to state 

statutes, “[p]articipation in the assessment program is mandatory for all school districts 

and all students attending public schools.”198 However, a purpose of the assessment 

program is to “assess the cost benefit of the expenditure of taxpayer dollars.”199 As the 

McKay Scholarship is funded through money from the General Fund which, as 

mentioned, receives most of its funding through state taxes on goods and services, why 

the McKay students are exempt from state assessments would be raised and examined 

by the parties.  

 The Bush200 court summarized their conclusion that the OSP violated the Florida 

State Constitution as follows: 

In sum, article IX, section 1(a) provides for the manner in which the state 
is to fulfill its mandate to make adequate provision for the education of 
Florida's children — through a system of public education. The OSP 
contravenes this constitutional provision because it allows some children 
to receive a publicly funded education through an alternative system of 
private schools that are not subject to the uniformity requirements of the 
public school system. The diversion of money not only reduces public 
funds for a public education but also uses public funds to provide an 
alternative education in private schools that are not subject to the 
"uniformity" requirements for public schools. Thus, in two significant 
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respects, the OSP violates the mandate set forth in article IX, section 
1(a).201 

 
As the McKay Scholarship has been shown to be akin to the OSP in a number of 

regards, the two programs can be seen as being equivalent, with each serving a 

different classification of students. As a result, the logic used in finding the OSP 

unconstitutional under Article IX, Section 1(a)202 of the Florida Constitution can be used 

to show the McKay Scholarship unconstitutional. As the McKay Scholarship diverted 

money from the constitutionally mandated system of free public schools, and violated 

the uniformity clause with regards to curriculum, teacher qualifications, and state 

standardized testing, the private portion of the McKay Scholarship violates Article IX, 

Section 1(a)203 of the Florida Constitution and, thus, is unconstitutional.  

Summary 

 Chapter 4 examined the history of special education programs at the national 

level, focusing on the mandates outlined in the Individuals with Disabilities Education 

Act (IDEA).204 Burlington,205 Carter,206 and T.A.207 showed the decisions of the United 

States Supreme Court in reimbursing families for expenses incurred in placing students 

with disabilities in private schools; the general finding of the Court was to reimburse 

parents if the school did not provide a free, appropriate education for the child. The 
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placements in the aforementioned cases were contrasted with special education 

vouchers which are general funding plans for placing any student with a disability in a 

private school, regardless of the ability of the public school to provide an appropriate 

education for the child.  

 The John M. McKay Scholarship for Students with Disabilities208 was discussed, 

which was a voucher program in the state of Florida providing funding for students with 

disabilities to attend private schools. The dictates of the state statute were outlined 

including allowing students with disabilities via an IEP or 504 plan to apply for a voucher 

through the state for payment toward a private school education at a state approved 

private school. The mandates of the McKay Scholarship were compared with the 

mandates of the Opportunity Scholarship Program209 (OSP) for which the private school 

portion had been declared unconstitutional by the Florida Supreme Court in Bush v. 

Holmes.210 It was shown that the McKay Scholarship and the OSP could be seen as 

equivalent to one another due to a number of similarities including the method of 

payment to the private schools, and the requirements for private schools to be approved 

as eligible for participation in the two programs. As a result, the logic used by the 

Bush211 court in finding the private portion of the OSP unconstitutional was applied to 

the McKay Scholarship. Thus, if the court were to apply the Bush standard, it was 

determined the McKay Scholarship would be found unconstitutional under the Florida 

Constitution as the program diverts public money from the system of free, public 
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schools outlined in the state constitution, and does not provide for a system of uniform 

schools due to differences in curriculum, teacher qualifications, and assessment. Like 

the OSP, however, it was noted that the public school option of the McKay Scholarship 

would be upheld as constitutional.
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CHAPTER 5 
CONCLUSION 

 
Purpose 

 The purpose of this study was to examine the constitutionality of Florida’s John 

M.  McKay Scholarship for Students with Disabilities Program1 under the Florida State 

Constitution. Specifically, the study addressed the following research question: Can the 

logic used in the decision of Bush v. Holmes2 in finding the Florida Opportunity 

Scholarship Program3 (OSP) unconstitutional under the Florida State Constitution be 

applied to the McKay Scholarship for Students with Disabilities? Legal analysis was 

performed to answer the research question. Specifically, Florida Supreme Court cases 

and Florida State Statutes were analyzed to gather information which could be used in 

supplying information on the state constitutionality of the McKay Scholarship Program. 

The McKay Scholarship Program had to be analyzed at the state level in spite of the 

fact that the United States Supreme Court ruled in Zelman v. Simmons-Harris4 that 

programs which provided students an option of receiving scholarships to attend private 

schools did not violate the Establishment Clause5 of the United States Constitution.6 For 

while Zelman did not ban vouchers as unconstitutional under the U.S. Constitution, 
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vouchers still need to meet the requirements under state constitutions per the Tenth 

Amendment7 to the United States Constitution.  

This question was of particular interest due to the finding in Bush v. Holmes that 

the private school portion of the OSP was unconstitutional as it violated the uniformity 

clause8 in the Florida Constitution by diverting public dollars from the free system of 

public schools to a non-uniform system of private schools.9 This study aimed to identify 

whether the logic of Bush v. Holmes could be used if a challenge against the McKay 

Scholarship were to come before the Florida courts. Due to the number of similarities 

between the OSP and the McKay Scholarship, the logic used in Bush v. Holmes10 was 

applied to the McKay Scholarship in the event that a challenge to its constitutionality 

should arise in the future. 

Summary 

 Educational vouchers refer to a system of public finance where parents are 

directly given money by the government to pay for costs at a state approved school, 

public or private, chosen by the parents of the child.11 The concept of educational 

vouchers in the United States were first introduced in 1955 by Milton Friedman who 

proposed that using public funds to support privatized education could break the 

                                                           
7
 U.S. Const., amend. X. “The powers not delegated to the United States by the Constitution, nor 
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 Bush v. Holmes, 919 So. 2d 392 (2006). 
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 Henry M. Levin, “A Comprehensive Framework for Evaluating Educational Vouchers,” Educational 
Evaluation and Policy Analysis 24, no. 3 (2002):159. 
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monopoly state governments have on education and help improve schools.12 By giving 

parents the opportunity to ‘shop’ in the free-market for schools, this would cause 

schools to be more competitive in attracting students. There are currently fifteen 

voucher programs in various states which provided students the option of receiving a 

scholarship which could be used to attend private schools at public expense: six 

programs targeted students from low socioeconomic backgrounds,13 eight programs 

targeted students with disabilities,14 and one provided the option for students who 

attended failing public schools to move to a higher performing public school, or private 

school.15  

 The United States Supreme Court analyzed the impact of the Establishment 

Clause16 and the Free Exercise Clause17 of the United States Constitution in deciding 

early cases on indirect public aid to private schools. These early cases looked at issues 

such as reimbursing parents for transportation costs incurred in sending their children to 

private school,18 loaning non-religious textbooks to private schools,19 and providing 
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 Milton Friedman, “The Role of Government in Public Education,” In Economics and the Public Interest, 
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salary supplements to private school teachers who taught non-religious classes.20 In 

deciding Lemon, the Court determined the purpose of the Establishment Clause was to 

provide protection against state sponsorship, financial support, and active involvement 

in religious institutions.21 As a result, the Court developed the Lemon test for 

determining a violation to the Establishment Clause: “First, the statute must have a 

secular legislative purpose; second, its principal or primary effect must be one that 

neither advances nor inhibits religion; finally, the statute must not foster ‘an excessive 

government entanglement with religion.’”22 

 A shift in Establishment Clause jurisprudence occurred when the Court 

upheld the Constitutionality of a Minnesota law which allowed parents of public or 

private school students to deduct tuition, textbooks, and other fees from their 

state taxes.23 The key element of this law which the Court used in finding its 

Constitutionality was the fact that the tax deduction was available to a large class 

of beneficiaries (parents who had students attending public or private school) 

which kept the state neutral in terms of entanglement.24 Witters v. Washington 

Department Services for the Blind,25 and Zobrest v. Catalina Foothills26 further 

clarified the Court’s understanding of the Establishment Clause by upholding the 
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 Lemon v. Kurtzman, 403 U.S. 602 (1971). 
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 Id. at 612. 
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 Id. at 394. 
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Constitutionality of laws providing indirect aid to public schools as long as the 

laws allowed for independent choice on the part of the student and parents, 

allowed for multiple secular and nonsecular options, and had the student as the 

direct beneficiary of the government aid. 

 With this background, the Court, in Zelman v. Simmons-Harris,27 found the 

Cleveland Scholarship and Tutoring Program28 (CSTP) Constitutional as it did 

not violate the Establishment Clause of the United States Constitution. The 

CSTP allowed for students who were attending low-performing schools the 

option of remaining at their current school and receiving tutorial aid, or receiving 

financial assistance in the form of a voucher to attend a higher performing public 

or private school. In applying the Lemon test, the Court found the CSTP was 

enacted with a valid, secular purpose,29 and it did not provide excessive 

government entanglement or have a primary effect that advanced or prohibited 

religion as it provided true private choice for students and parents, provided 

multiple options for placements in alternate schools (both religious and non-

religious), and directly benefited students.30 

 While Zelman showcased that voucher programs would not violate the 

United States Constitution, per the Tenth Amendment31 to the United States 

Constitution, voucher programs still had to be found constitutional under the 
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 Zelman v. Simmons-Harris, 536 U.S. 639 (2002). 
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 Ohio Stat. §3313.975 (2003). 
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 Zelman v. Simmons-Harris, 536 U.S. 639 (2002) at 649 
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 Id. at 652. 
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individual state constitutions. In general, “[t]he Zelman decision determined that 

vouchers do not offend the U.S. Constitution but state courts remain free to apply 

far stricter antiestablishment provisions found in state constitutions.”32 The 

determination of whether a voucher program would be allowed in individual 

states varied due to the differences in wordings in state constitutions with regard 

to education; for while some states called for general educational provisions, 

others used more specific terminology such as ‘free,’ ‘uniform,’ and ‘adequate.’33  

 Voucher programs have been challenged in state supreme courts under 

three main categories: funding provisions, local control provisions and uniformity 

provisions.34 Funding provisions, which place limitations on the funding of 

schools,35 have been the most commonly used means by which to challenge 

voucher programs in state courts; the results have been mixed with some states 

upholding the voucher programs,36 and others finding the programs 

unconstitutional.37 A reason for the differences in the findings under funding 

provision challenges, aside from the wording of state constitutions, was the 

interpretation of the state statutes by the courts; courts which focused on the 
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mandates of the Lemon test and focused more on neutrality and private choice 

seemed to uphold voucher programs,38 while states which interpreted the 

wording of the state constitution directly seemed to find voucher programs 

unconstitutional.39 

 Florida was the first state to find a voucher program unconstitutional under the 

state uniformity clause in Bush v. Holmes.40 Bush v. Holmes challenged the 

constitutionality of the Florida Opportunity Scholarship Program41 (OSP) which provided 

vouchers for students who were attending low performing public schools to attend a 

higher performing public or private school.42 After a lengthy battle in lower state 

courts,43 the case was eventually argued in front of the Florida Supreme Court where it 

was determined that the private portion of the OSP violated the state uniformity 

clause.44 The two main arguments the Florida Supreme Court used in striking down the 

private portion of the OSP were the diversion of funds from public schools for which the 

money had been earmarked,45 and exemption from uniformity of schools.46 The Florida 

Supreme Court summarized their findings as follows: 
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In sum, article IX, section 1(a) provides for the manner in which the state 
is to fulfill its mandate to make adequate provision for the education of 
Florida's children — through a system of public education. The OSP 
contravenes this constitutional provision because it allows some children 
to receive a publicly funded education through an alternative system of 
private schools that are not subject to the uniformity requirements of the 
public school system. The diversion of money not only reduces public 
funds for a public education but also uses public funds to provide an 
alternative education in private schools that are not subject to the 
"uniformity" requirements for public schools. Thus, in two significant 
respects, the OSP violates the mandate set forth in article IX, section 
1(a).47 

 
 Currently, the John M. McKay Scholarship for Students with Disabilities 

Program48 has not been challenged at the Florida Supreme Court. The purpose 

of this analysis was to determine whether the logic used in Bush v. Holmes49 in 

finding the private portion of the OSP unconstitutional could be applied to the 

McKay Scholarship. Analyzing the wording of state statutes, it was determined 

that the McKay Scholarship was akin to the OSP in a number of key aspects, 

including the ability of students under both programs to attend private schools,50 

the ability of the student to choose to attend a higher performing public school,51 

the use of public money from the FEFP to fund the voucher programs,52 having 

parents endorse the check to the private school,53 providing the voucher to a 
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specific classification of students,54 and providing that teachers at the approved 

private schools “hold a baccalaureate or higher degree, or have at least 3 years 

of teaching experience in public or private schools, or have special skills, 

knowledge, or expertise that qualifies them to provide instruction in subjects 

taught.”55 As the two programs were deemed similar in their wording, the logic 

used in Bush v. Holmes56 was applied to the McKay Scholarship to determine 

whether the program would withstand a constitutional challenge in state courts. 

The analysis focused on the plain wording of Article IX, Section 1(a)57 of the 

Florida State Constitution as did the Florida Supreme Court in deciding Bush v. 

Holmes.  

 Based on the Bush standard, the analysis showed that the private portion 

of the McKay Scholarship would not withstand a legal challenge at the Florida 

Supreme Court. One of the reasons for this finding was that the McKay 

Scholarship, like the OSP, diverted money earmarked for public schools to 

private schools which were in direct competition with public schools. Specifically, 

the McKay Scholarship funded the vouchers in the following manner:  

Following notification on July 1, September 1, December 1, or February 1 
of the number of program participants, the department shall transfer, from 
General Revenue funds only, the amount calculated under paragraph (b) 
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from the school district’s total funding entitlement under the Florida 
Education Finance Program and from authorized categorical accounts to a 
separate account for the scholarship program for quarterly disbursement 
to the parents of participating students.58 

 
According to the Bush court, “[t]he systematic diversion of public funds to private 

schools on either a small or large scale is incompatible with article IX, section 

1(a).”59 

 A second aspect which was used to determine the unconstitutionality of 

the McKay Scholarship, similar to the OSP, was the lack of uniformity between 

the private schools and the state mandated system of public schools. According 

to the Bush court:  

The OSP contravenes this constitutional provision because it allows some 
children to receive a publicly funded education through an alternative 
system of private schools that are not subject to the uniformity 
requirements of the public school system. The diversion of money not only 
reduces public funds for a public education but also uses public funds to 
provide an alternative education in private schools that are not subject to 
the "uniformity" requirements for public schools. 

 
Akin to the OSP, the McKay Scholarship was shown to foster non-uniform 

schools as the curriculum and teacher certification requirements for private 

schools were different from public schools. Further, the McKay Scholarship 

program did not require students to take state standardized exams if they 

attended private schools but, rather, allowed parents the option to request an 

administration of these exams.60  
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 The McKay Scholarship had failed to meet the uniformity provisions with 

regard to curriculum, teacher certification, and state standardized testing, and 

also channeled money earmarked for public schools into a competing system of 

private schools. As the McKay Scholarship was found to be akin to the OSP and 

it violated the same mandates as this program which was found to be in violation 

of Article IX, Section 1(a)61 of the Florida State Constitution, should the McKay 

Scholarship be challenged at the Florida Supreme Court it would also fail to 

withstand a constitutional challenge.  

Implications 

 Based on the standard as found in Bush v. Holmes62 and the similarities 

between the McKay Scholarship and the private portion of the OSP, it is likely 

that should the constitutionality of the McKay Scholarship be challenged it will be 

found to be in violation of the Florida State Constitution and, specifically, the 

uniformity clause of the education statutes. Like the OSP, the private school 

option of the McKay Scholarship would likely be the one component found to be 

unconstitutional, with the public school option meeting the constitutional 

mandates outlined by the state. 

 This finding could have a significant implication for Florida public schools. 

As of June 2013, 26,611 students with disabilities were participating in the private 

school option of the McKay Scholarship Program.63 If the McKay Scholarship 
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were challenged in Florida courts, these students would have to be placed in 

their local, public schools. Local schools and school districts would need to 

prepare for the influx of these students back into the public school system and 

ensure that proper programming was developed to meet the needs of the 

students. This would impact some school districts more than others; for example, 

Orange County School District would have to enroll 2,101 students, Duval 

County School District would have to enroll 3,154 students, and Dade County 

School District would have to enroll 4,717 students.64  

Recommendations for Florida Policymakers 

 For policymakers that wish to maintain a program whereby students with 

disabilities can receive financial assistance to attend participating private 

schools, an option could be to develop a tax credit scholarship program for this 

group of students in the state of Florida. This type of tax credit offers 

nonrefundable credits to individuals or corporations who make charitable 

donations to school tuition organizations who, in turn, distribute scholarships to 

students and families who sign up receive assistance.65 Florida currently offers 

the Florida Tax Credit Scholarship Program66 (FTC) which provided scholarships 

for students who enrolled in public school for a year and qualified for free or 

reduced priced lunch, who were enrolled in foster care, or whose family’s 
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 Luis A. Huerta and Chad d’Entremont, “Education Tax Credits in a Post-Zelman Era,” Educational 
Policy 21, no. 1 (2007): 77. 
 
66

 Fla. Stat. §1002.395. 
 

http://www.floridaschoolchoice.org/Information/McKay/quarterly_reports/mckay_report_june2013.pdf


 

175 
 

household income did not exceed 230 percent of the federal poverty level.67 The 

FTC was “contingent upon available funds”68 and the scholarship was distributed 

through eligible nonprofit scholarship-funding organizations.69 The FTC was 

funded by voluntary donations by private taxpayers toward “nonprofit 

scholarship-funding organizations in order to promote the general welfare.”70 As 

the state of Florida does not have an individual state income tax, the FTC was 

established in 2001 to encourage private, voluntary donations from corporate 

sponsors to state scholarship funding organizations who, in turn, distributed the 

scholarships to eligible students.71 Specifically, the donations allowed the 

corporate sponsors to receive tax credits in the following manner: “The credit 

granted by this section shall be reduced by the difference between the amount of 

federal corporate income tax taking into account the credit granted by this section 

and the amount of federal corporate income tax without application of the credit 

granted by this section.”72 The program has since been expanded to include tax 

credits for the insurance premium tax,73 which requires insurance companies to 

pay, in taxes, “an amount equal to 1.75 percent of the gross amount of such 
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receipts on account of life and health insurance policies covering persons 

resident in this state.”74 

The FTC differed from the McKay Scholarship and OSP, as the latter 

programs were financed by the state of Florida with money which was earmarked 

in the state treasury for public education.75 Due to the differences in the types of 

programs, many scholars feel that tax credit scholarships may have a stronger 

legal standing under state constitutions than voucher programs.76 Specifically, 

“tax credits may have significant legal advantages that may favor tax credits as 

feasible alternatives to vouchers.”77 One of these legal advantages at the state 

level is that tax credits do not involve “legislative appropriations.”78 Tax credits 

have a legal history at the United States Supreme Court, where the Court has 

upheld tax credits for individual families as long as the tax credits were available 

to a wide beneficiary class of individuals, and not only to individuals attending 

private schools.79  

 At the state level, the Arizona Supreme Court ruled the state tax credit 

scholarship program80 constitutional in Kotterman v. Killian.81 The Arizona tax 
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credit scholarship program is similar in structure to the FTC in Florida in that 

individuals can make voluntary donations to non-profit school tuition 

organizations that, in turn, fund scholarships for students that apply to receive 

assistance.82 In deciding the legality of the tax credit scholarship, the Kotterman 

court stated the following: “[T]he tuition tax credit is a neutral adjustment 

mechanism for equalizing tax burdens and encouraging educational 

expenditures.”83 Ten years later in Cain v. Horne,84 the Arizona Supreme Court 

ruled voucher programs targeted at meeting the needs of students with 

disabilities85 and students in foster care86 were unconstitutional under the 

Arizona State Constitution.87 The Cain court claimed that the difference in finding 

between Kotterman and Cain was the location from which the funds were drawn 

to finance the scholarships: “Because the funds in Kotterman were credits 

against tax liability, not withdrawals from the state treasury, the funds were never 

in the state's treasury; therefore, the credits did not constitute an appropriation.”88 

The financing of the scholarships in the Arizona tax credit scholarship came from 
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private, voluntary donations, whereas the funding for the voucher programs in 

Cain came from money which had been “earmarked for an identified purpose.”89 

 While the Florida Supreme Court would not be required to follow the 

finding of the Kotterman court, the parallel decisions in Kotterman90 and Cain91 

showcase the additional legal strength a tax credit scholarship can hold over a 

voucher program. Further, while Kotterman centered on individual tax credits and 

the FTC was based on corporate tax credits, both programs involve private, 

voluntary donations which resulted in a tax credit being awarded. Based on the 

analysis in the dissertation, the McKay Scholarship would be found 

unconstitutional should a challenge be raised. As a result, taking guidance from 

Kotterman, Florida policymakers could extend the availability of scholarships to 

students with disabilities by either creating a corporate tax credit scholarship 

specifically for this group of students, or amending the FTC to include students 

with disabilities. By ensuring that the money which funded the program does not 

come from funds that had been earmarked for public education, the scholarship 

program would have more legal strength and, potentially, withstand a 

constitutional challenge. 

Recommendations for Further Research 

 The analysis presented in this dissertation has looked at one specific 

program in one specific state. Future research might center upon the Bush 
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standard as it applied to the Florida Tax Credit Scholarship Program92 in 

challenging the constitutionality of the program. 
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