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Unions are, or at least are presumiod to be, democratic

institutions. The concept of democracy implies the existence

of certain individual "rights." Hov/ever, it is critical for

a union to present a united front; hence, the need for dis-

cipline. This study is concerned with the freedom of unions

to exercise disciplinary power and the implications of this

discipline for tlie union member and for management.

As bases for discussion three hypotheses were

formulated. First, it was hypothesized that the freedom

of unions to exercise discipline has increased since 1935.

The second hypothesis stated that union discipline has had

the effect of decreasing individual liberty. In addition,

it was hypothesized that union discipline has contributed

to a decline in management's exercise of what in the past

it assumed were its prerogatives.
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The methodology involved an examination of four

separate but related areas v/hich affect the freedom of

unions to discipline tlieir members. First, the relevant

legislation was examined. Secondly, the contents of union

constitutions were reviev7od. The third area of investi-

gation involved an analysis of NLRB and court decisions.

Finally, the impact of arbitration and decisions by review

boards were considered.

In the area of legislation, it was found that there

has been increased regulation of union discipline. Union

discipline is specifically regulated by Section 101(a)(5)

of the Landrum-Griff in Act. Sections 7 and 8(b)(1)(a) of

the Taft-Hartley Act also seemed to have the possible effect

of curbing union discipline.

The contents of union constitutions were foupd to

be generally vague. In addition, the constitutions tended

to place a great deal of disciplinary power in the hands

of the unions. The constitutions usually did not provide

for many of the procedural safeguards which are required in

federal courts.

The attitude of the NLRB and the courts has

generally been to avoid involvement in union disciplinary

matters unless a job loss is involved or the disciplinary

action is flagrantly arbitrary. This is a result of two

factors. First, the courts view the union constitution as

a contract between the union and the union members. Secondly,

IX



the NLRB has interpreted Section 8 (b)(1) (a) of the Taft-

Hartley Act in such a way that an individual seems to lose

his rights as guarajiteed by Section 7 when he joins a union,

Arbitration was found to have a limited impact on

union discipline because it concerns primarily the union-

management relationship rather than the union-member rela-

tionship. The decisions of review boards were also found

to have limited relevance because the boards usually play

the role of an appellate body within the union.

It Avas concluded that the freedom of unions to

exercise discipline has not increased. At the same time,

though, it was concluded that the effect of union disci-

pline has been to greatly reduce individual freedom. The

individual not only loses his status as an individual

bargaining unit, but he must face disciplinary action

without the protection of many procedural safeguards.

Finally, it was concluded that union discipline

has contributed both directly and indirectly to the decline

in management's exercise of what in the past it assumed

were its prerogatives. Nevertheless, it was recognized

that in certain situations management might favor greater

union disciplinary power.



CHAPTER I

INTRODUCTION

The Problem and Its Importance

John Stuar-t Mitt

Unless there is unanimously consistent behavior,

every objective oriented, democratically governed insti-

tution is faced with a continuous problem of making

decisions with regard to the extent of individual liberty.

John Stuart Mill, probably the most brillant

philosopher on the subject of liberty, felt that "the

greatest happiness for the greatest number" is made possible

if everyone will "think and act for themselves."^ Mill's

p-rotest against external authority is qualified by the fact

that "think and act for yourself" does not mean "think and

act as you please." An individual should tliink and act

for him.solf but he must not endanger the interests of

others. It is at this point that a problem arises as to

defining the exact amount of individual liberty that is

permissible. In Mill's words:

As soon as any part of a person's conduct affects
prejudicially the interests of others, society has
jurisdiction over it, and the question of whether
the general welfare will or will not be promoted
by interfering v^fith it becomes open to discussion.
But there is no room for entertaining any question

- 1
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when a person's conduct affects the interests of no
persons besides himself, or needs not effect them
unless they like.^

Thus, an institution operating under Mill's

philosopliy is confronted v/ith tv/o problems before the

amount of allowable individual liberty can be determined.

First, does the person's behavior, in fact, directly

prejudice the interests of others or are they prejudiced

because the protester wants them to be? This decision

determines whether the state, government, society or any

other authoritative power has jurisdiction over the

situation. Secondly, if it is determined that a person's

interests are endangered by the actions of another, the

benefits and disadvantages of authoritative intervention

must be weighed.

Thus, Mill leaves an indeterminate system in

terms of defining the extent of individual liberty. The

problem of defining individual liberty exists in any

democratic, objective oriented institution, whether or not

the institution completely ascribes to Mill's philosophy.

The Union

Although it would be presumptuous to claim that

unions abide by the philosophy of Mill, it does appear

that they are faced with many decisions similar to those

encountered in Mill's society. Specifically, how much

individual liberty can be tolerated before the interests
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of the other members of the union are in jeopardy?

SeconcUy ,
• will disciplinary action be beneficial or

disadvantageous in terms of the general welfare?

In short, unions are, or at least are presumed to

be, democratic institutions. The concept of democracy

implies the existence of certain individual "rights."

However
J

it is critical for a union to present a united

front to others as well as to accomiplish its own goals;

hence, the need for discipline. It is this problem of

union discipline with which this study is concerned.

This problem is by no means nev;. Forty-two years

ago, A. J. Muste called attention to the dual nature of

trade unions. He asked the question: Which is m.ore

important: democracy with its recognition of internal

differences, or discipline at the price of enforced

internal unity? ^ Answers to this question vary greatly.

John L. Lewis believed that democracy should be subordi-

nated to efficiency.'* The labor union should be an

expedient and administratively efficient organization. The

opposite of the argument can be represented by this state-

ment made by Joel Seidman:

Yet in some cases it may be true that factionalism
has weakened union bargaining effectiveness; where
this happens, it is part of the price paid for
democracy.

^

Prior to dealing with the main problem, it is

appropriate to comment about the origins of union discipline



Discipline is the result of the unions' position in the

economy.^ Their purpose, to a large degree, is to gain

economic benefits for their members. The strength and

survival of the union depends on how well it accomplishes

this goal. Any act wliich interferes is a threat to this

survival. The necessity for uibclpline may vaiy depending

on how peaceful union-managem.ent relations are, but as

long as there is the possibility of a strike, a certain

degree of discipline must be maintained. If a strike

occurs, the union is virtually at war and discipline is

an absolute necessity.'^ As long as there is a possibility

of a breakdown in union-management relations, the union

is likely to look upon any activity that causes dissension

or division, not as an exercise of democratic rights, but

as an overt threat to its existence.

Government

Increasing the complexity of determining the

individual liberty is the fact that enveloping the union

as an institution is the government, which is also involved

in the constant process of determining the optimum amount

of individual liberty in terms of the general v;elfare.

This process has resulted in unions finding them-

selves in a rather unique legal environment. They have

progressed from being illegal associations, to being

fraternal organizations, to being regarded finally as
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public or, at least, quasi -public organizations.^ They

enjoy legislative protection and. until recently they have

had considerable, indeed, nearly total, legal immunity.^

While being considered public, unions have maintained

requirements and implemented disciplinary actions not

unlike those o£ fraternal or voluntary organizations.

The legislative environment within which unions

exist is so tangled that a great variety of court decisions

can be justified. For example, Section 101(a)(2) of the

Landrum-Griffin Act protects the union when "enforcing

reasonable rules as to the responsibility of every member

toward the organization. . .
."^° Needless to say, the

word reasonable can have a variety of interpretations.

To add to this legislative xveb , Section 8(b)(1) of the

National Labor Relation Act prohibits a union "to interfere

with, restrain, or coerce employees in the exercise of the

rights guaranteed in Section 7." Section 7 not only

protects the right of any member to engage in "concerted

activities" but also "to refrain from any or all such

activities."

In short, conflict occurs because a member cannot

be restrained or coerced, but the union is legislatively

authorized to prescribe rules and regulations.^^ With

respect to disciplinary matters, the outcome of the

legislation does not provide a clear prescription for

court action.



The Study

The above discussion points out the complexities

of the problein of union discipline. It is an important

area for study for several reasons. First, it may be that

the most important foundation of the American society is

individual liberty. The degree to which this is regulated

by institutions is a matter of interest to all concerned

with the survival of individual liberty and the general

welfare. Secondly, union discipline is important because

it affects the \i?ay an individual makes a living. Thirdly,

union discipline is important because it can play an

important role in the smooth functioning of the business

firm. Finally, union discipline is an especially interesting

area for study because of the overlap in the rules formu-

lated by management and by trade unions. Even t?ie dis-

ciplinary measures are often the same.

No investigation of reasonable length could consider

all the implications and extensions of union discipline.

This study will consider three areas. First, where do unions

stand in their freedom to exercise disciplinary measures

in cases that involve or affect employer-employee inter-

action? More generally, to what extent has individualism

been subordinated to collectivism in the labor movement?

In conjunction with this, an effort will be made to

determine if a trend is evident in the degree of freedom

enjoyed by unions in disciplinary matters.
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Secondly, it will be interesting to see if unions

still have the legal protection o£ private or voluntary

organizations even though membership is often a prerequisite

for employment. Especially important are the implications

of this in terns of the loss of individual liberty.

Finally, I'/hat are the implications for management

of union discipline? To v/hat degree have management

prerogatives been decreased? IVhat are the economic and

legal implications of this for management?

Also, it is hoped that the analysis of union

discipline will help in answering or at least in approaching

the general question of what role labor is expected to play

in American society. Is the practice of business unionism

expected or are unions expected to take a greater role in

the effort to improve general welfare?

Hypotheses

The following hypotheses represent the general

areas under investigation and the m.atters about which

conclusions will be sought.

Hypothesis I.—There has been a trend tov:ard

increased freedom in the use of discipline by unions in

matters involving employer-employee interaction.

Hypothesis II.—^The exercise of union discipline

has resulted in the loss of individual freedom.

Hypothesis III.—Union discipline has contributed

to the decline of management's exercise of \';hat it assumed

in the past \'jeTe its prerogatives.
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Methodology

Acceptance or rejection of these hypotheses and

any other general conclusions will be based on investigation

in four areas. First, those parts of the major labor laws

that affect union discipline will be examined.

Secondly, an analysis will be made of union

constitutional provisions for member discipline. When

possible this information will be compared over time in

order to detect any trends. This information is available

through the Department of Labor.

Another area to be investigated will be the decisions

of the NLRB and the U. S. Courts. In addition, a survey of

the literature will be made to gain the opinions of others

as to the significance and implications of particular

decisions

.

Finally, the decisions of arbitrators and revie\>7

boards will be considered in order to determine the effects

of these decisions on union disciplinary power.

Scope and limitations

There are certain areas that are often considered

in the area of union discipline which will not be dealt

with in this paper. The question of union democracy will

not be considered except as an incidental matter. In

addition, the research will only deal with disciplinary

actions that have affected the employee on the job and his

relationship with the employer. For example, the hypothetical
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case involving a member who disrupts a union raeetingj and

is subsequently fined, is expressly excluded from

consideration.

A thorough investigation will only be made of the

years since enactment of the National Labor Relations Act

(Vv'agner Act) in 1935. One reason for this is that union

discipline was not a matter of major concern until after

this time. Also, one of the main sources of information,

the NLRB decisions, did not exist prior to this tim.e.

A limitation of the study that should be noted is

that the conclusions will be largely based on NLRB and

Supreme Court decisions. This, of course, means that

consideration will not be made of the great number of

instances when union discipline is exercised vjithout

protest. It is safe to assume that for every discipline

case that is protested, several similar ones are not.

This limitation will be partially remedied by the considera-

tion of union constitutional provisions for discipline.

It is not the purpose of this paper to attack the

courts, the Congress or the arbitrators on behalf of

individualism. To a certain extent any subordination of

individual liberty that has occurred is the result of the

ratification, by members, of union constitutions that

contain disciplinary provisions.

Expected results

It is expected that the freedom of unions to

exercise discipli7iary measures has been increasing.
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This, it is expected, has been mainly a result of favorable

Supreme Court and NLRB decisions rather than legislation

and union constitutional provisions.

In addition, it is believed that the research will

show that increased union freedom has resulted in decreased

liberty for the individual. Finally, it is expected that

union discipline has decreased the area of management

control.

Plan of Study

The following four chapters each deal with a

separate area of investigation. Chapter II discusses the

legislative environment within which unions exist. In

Chapter III, consideration will be made of union consti-

tutional provisions for union discipline. Significant

NLRB and court decisions will be dealt with in Chapter IV.

Chapter V will discuss the effects of decisions by

arbitrators and review boards.

Chapter VI will be concerned with conclusions with

regard to Hypotheses I and II and the implications of these

conclusions. The conclusions and implications with regard

to Hypothesis III will be considered in Chapter VII. The

final chapter will summarize the study and include sug-

gestions for further research.
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CHAPTER II

LEGISLATIVE ENVIRONMENT

The purnnsR of thi 9 rliapter is to rlp.srribe the

legislative environment in vviiich unions exist and operate.

Special attention v\dll be paid to any historical trends

that are evident in Congressional intent with regard to

the union as an entity and, specifically, with regard to

union discipline. The major legislation with which this

chapter is concerned is the Wagner Act, The Labor Manage-

ment Relations Act o£ 1947 (the Taft-Hartley Act) and the

Labor Management Reporting and Disclosure Law of 1959 (the

Landrum-Griff in Act). Legislation prior to the Wagner Act

vilx u6 consiuere».i as will the signii-icant events in tnc

Common Law area prior to 1935. All cases that deal with

union discipline will be considered in Chapter IV.

Pre-Wagner Aot

Up to 1926

The earliest labor organizations in America

originated during the late eighteenth century.^ Through

the first half of the nineteenth century, unions were

regarded as illegal conspiracies. For example, in 1806

- 12 -
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an attempt at collective bargaining by the Philidelphia

Journeymen Cordv;ainers \\'3ls defeated when the participants

were convicted of illegally conspiring to raise wages.

^

In 1842, the Massachusetts Supreme Court decided^

in Cor.momJealth v. Hunt, that trade unions, per se, were

not illegal, but that their legality was dependent upon

their objectives.^ Although trade unions gaired some

legitimacy in subsequent years, the injunction was used

extensively to curtail their growth and dampen their

effectiveness .

"*

The Sherm.an Anti-Trust Act was passed by the fifty-

first Congress in 1890. The intent of the Act was to aid

in the maintenance of a competitive market place. The

law was worded in such a way that the Supreme Court emerged

as the most significant body in determining exactly what

the Act meant or did not mean.^ It is quite possible that

the Sherman Ant i -Trust Act v/as not intended to apply to

labor organizations.^ Senator She rm.an himself said that he

did not intend to include labor organizations. The Act

itself, while pending in Congress, contained a specific

labor exemption. Of course, the final bill contained no

exemption. According to Sanford Cohen, the most plausible

explanation of this is that the members of Congress believed

that a.n exemption of labor organizations would have been

superfluous in a law addressed against business combinations.'
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The first Supreme Court test of how the Sherman

Anti-Trust Act would apply to labor organizations came in

the 1908 Danbn-^y Hatters case.® The United Hatters of

North /up.erica instituted a boycott against a hat manu-

facturer. Appeals were made to union members and to the

public to boycott the product. After an $80,000 decline

in sales, the firm appealed to the court. The eventual

outcome was a test of the applicability of the Sherman

Anti-Trust Act to labor organizations. The Court decided

against the United Hatters.

The Clayton Act of 1914 appeared to be the saving

factor for labor. Supposedly, the Clayton Act would exempt

labor organizations from the Sherman Anti -Trust Act. A

general improvement in the legal standing of unions was

anticipated, but did not materialize. The question was

brought up in the 1921 case of Duplex v. Deering. ^ The

issue in the Duplex case was whether Section 6 of the

Clayton Act had legalized the use of secondary union

pressures. The union also questioned whether the injunction

could still be used in labor disputes. The Supreme Court

decided against the union on both questions. Justice Pitney,

who wrote the majority opinion, said that Section 6 of the

Clayton Act did not provide unions with any legal immuni-

ties that they did not enjoy prior to 1914.^°

Labor was dealt serious setbacks in two more cases

during the 1920 's. In both the Second Coronado case (1925)
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and the Bedford Cut Sto-ne case (1927) the actions of the

union V\rere found to be in restraint of trade. ^^ Particu-

larly significant was the fact that a "rule of reason"

precedent, established in the 1911 Standard Oil v. Amsrioan

Tahaoao Company decision, did not help the unionists.

1926 - 1934

Things brightened soinewhat for labor during the

ten years prior to the passing of the Vv'agner Act. Although

the Railway Labor Act of 19 26 was aimed at a specific problem

in a particular industry, the Act influenced the wording and

the intent of the V/agner Act.^^ The Act was unique in the

fact that unions and management cooperated in its formulation.

Most significant was the fact that the Act protected both

management and workers from "interference, restraints and

coercion in the selection of their representatives for

collective bargaining." In addition to guaranteeing the

right to organize, the Act included a ban on company unions

(which was not effective until a 1934 amendment) and pro-

visions regarding grievances, mediation and arbitration.

The Norris-LaGuardia Anti- Injunction Act was

passed in 1932. Although relatively mild when compared to

subsequent legislation, this Act was the first national

labor relations legislation to affect all those employees

involved in interstate commerce. In addition, its language

was certainly an indication of things to come. The Act

states that:
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the individual unorganized worker is commonly helpless
to exercise actual liberty of contract and to protect
his freedom of labor, . . . though he should be free
to decline to associate xvith his fellows, it is neces-
sary that he have full freedom of association, self-
organization, and designation of representatives of
his own choosing, to negotiate the terms and conditions
of his employiaent , and that he shall be free from
interference, restraint, or coercion of employers of
labor. . . .

This section provided the basis of subsequent

legislation. The Act, in effect, marked the culmination of

a laissez faire approach to labor-managem.ent relations.^'

The most significant sections of the Act, in terms

of the era in which it was passed, dealt with the "yellow

dog" contract and the injunction. The yellow dog contract

was used by em.ployers who were opposed to unionization.

In order to be hired, an individual had to sign a pledge

that he was not a m.ember of a union nor would he join a

union v;hile he v;as an employee. If this contract was

violated, the employee could be dismissed. Although upheld

by the Supreme Court prior to 1932, the yellow dog contract

was termed unenforceable in a federal court by the Norris-

LaGuardia Act.

In addition, the Norris-LaGuardia Act greatly

curtailed the use of the injunction as an antilabor device.

Although not prohibited, the Act (Section 7) provided that

the following five conditions must be met before an injunction

can be issued:

1. Unlawful acts have been threatened or committed.

2. Injury to property will follow therefrom.
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3. Injury to complainant will be greater than injury
to defendent unless acts are enjoined.

4. Complainant has no adequate remedy at lav;.

5. Police are unable or unwilling to furnish adequate
protection to complainant's property .

-^

"*

Sections 8, 9, and ]0 set up procedural requirements with

regard to injunctions.

In summary, it can be noted that the major cases

and legislation of the period through 1934 dealt v/ith

questions basic to the existence of the union as an entity.

Although there were cases prior to 19 3S that dealt with

union discipline, their importance was minor compared to

the other questions of the day. Unions had gained legal

legitimacy but they \'/ere still fighting for survival.

Congress and the courts still regarded unions as private

or voluntary organizations and, therefore, the matter of

internal affairs was not of particular interest.

The National Industrial Recovery Act and the Wagner Act

National Industrial Recovery Act

In 1933 the National Industrial Recovery Act (NIRA)

was passed. The primary aim of the Act was to encourage

the formation of industrial associations that would engage

in "fair competition."^^ Anti-trust laws were suspended

and it Vs'as hoped that through "industrial self-government"

the firms in an industry would set standards for wages,

hours, labor relations and trade policies.
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The Act included the novi famous Section 7(a) which

includes, among other things, the pi^ovision that "employees

have tlie right to organize and bargain collectively through

representatives of their own choosing, free from interference,

restraint or coercion by employers . "^

^

To consider the problems of interpretation with

regard to Section 7(a) the National Labor Board (NLB) v;as

established. The Board had no enforcement powers or clearly

defined objectives and its existence was brief. The National

Labor Relations Board (NLRB) was established in 1935 through

enactment of Public Resolution Number 44.^' The NLRB had

more power than the NLB but in 1935 it was on the verge of

collapse due to jurisdictional and authority problems. The

National Industrial Recovery Act itself was declared uncon-

stitutional in 1935.

The Wagner Act

The Wagner Act was passed by Congress on July 5,

19 35. As the following description v;ill show, the Railway

Act of 19 26 and the NIRA of 19 33 were heavily dravm upon

in the formulation of the Wagner Act.

The policy declaration of the Wagner Act placed

heavy emphasis on the importance of the Act in terms of

interstate commerce. It stated that antiunion behavior

was detrimental for two reasons. First, industrial conflict

interfered with the movement of goods. Secondly, inequality
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of employee -employer bargaining power "aggravated

recurrent business depressions."^^

Section 7 of the V/agner Act guaranteed the right

of employees "to self -organize , to form, join or assist

labor organizations and to bargain collectively through

representatives of their ovv'n choosing, and to engage in

concerted activities for the purpose of collective

bargaining or other mutual aid and protection."

Actually, since Commonwealth v. Hunt ^ it had been

legal for employees to organize. The important factor

with regard to the Wagner Act \i3.s that it listed specific

actions by em-ployers that were forbidden. Section 8 of

the Act includes the follov;ing unfair ]abor practices by

employers

:

1. Interference, restraint and coercion of employees
as to their rights under Section 7. Sec. 8(a) (IJ.

2. Domination of unions, including employer inter-
ference with the administration of, or the
furnishing of financial assistance to labor
organizations. Sec. 8(a)(2).

3. Discrimination against employees for union activity
as to terms of hire, tenure, or working conditions.
Sec. 8(a)(3).

4. Discrimination for filing charges or giving
testimony under the Act. Sec. 8(a)(4).

5. Refusing to bargain collectively v;ith an authorized
representative of labor. Sec. 8 (a) (5).-'^

Through the Wagner Act, the NLRB gained the

legitimacy that it lacked previously. The NLRB was author-

ized to investigate, hold hearings and to issue decisions
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and orders with regard to representation and unfair labor

practices. Decisions of the courts after the Wagner Act

fortified the legitimacy of the Board by upholding orders

by the Board to employers to reinstate, v/ith back pay, any

individual who had been discharged in violation of the Act.^°

As in previous legislation, the concern of Congress

was not the internal affairs of unions. Of primary concern

were the external affairs of unions and the problem of

elevating their bargaining pov;er to a point comparable to

that of management. As the growth of unionism in the latter

1930's attests, the aim of Congress was fulfilled. Perhaps

the only indication of a concern for internal affairs is

the fact that the workers had the right to determine by

"democratic majority" vote the question of representation.

It is very doubtful that there was any intent, even in

this requirement, to regulate the internal affairs of

unions.

Taft-Hartley Act

From 1935 to 1947, there was a significant change

in the attitude of the public toward labor. By 1946,

abuses of stewardship, refusal of some unions to bargain

in good faith and a rise in the number of labor disputes

resulted in a public demand for more restrictive labor

legislation.^^ The eventual outcome was the Taft-Hartley

Act in 1947. Wliile the Act itself maintained most of the
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elements of the Wagner Act, the changes and additions denoted

a significant turn in the state of labor legislation.

One change involved the reorganization of the NLRB.

The Board was divided into a trial section and an investi-

gative section. The Board makes decisions while the General

Counsel (not responsible to the Board) performs the inves-

tigations. The intent of this section of the bill is to

alter the previoiis situation in which the NLRB was prosecuter,

judge and jury.^^

The Taft-Hartley Act amended Section 7 of the Wagner

Act to give individuals the right to refrain from "any or

all of such activities." Thus, the individual has the

explicit right not to join or form labor organizations or

to take part in "concerted activities for the purpose of

collective bargaining or other mutual aid or protection."

This, of course, excluded closed shop agreements.

The Taft-Hartley Act provided that there would be

a maximum of one recognition election per year. In addition,

employers vrere permitted to express views with regard to

organization [Section 8(c)) and this would not be construed

as an unfair labor practice unless there is a "threat of

reprisal or force or promise of benefit."

A list of union unfair labor practices v;as added

to the Wagner Act by the Taft-Hartley Act. A union engages

in an unfair labor practice if it:

1. Coerces or restrains employees in their freedom
to engage in or refrain from union activities,
or employers in cliooslng spokesmen. Sec. 8(b) (1).
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2. Coerces an employer to discriminate against
employees under a union security agreement, except
where the employee fails to pay reasonable dues and
initiation fees to the union. Sec. 8(b)(2).

3. Refuses to engage in good faith bargaining v/ith the
"employer or his representative. Sec. 8(b)(3).

4. Engages in conduct, including picketing, that
influences nonperformance of work by employees
in order to force:

a. an employer or one v;ho is self -em.ployed to
join a labor organization; or to force him
to refuse to deal with or handle products
of another company; or

b. another employer to recognize an uncertified
union; or

c. any employer to bargain where any other union
has been certified as representative; or

d. the assigning of work to one craft or group
instead of another unless in accordance with
an NLRB order. Sec. 8(b)(4).

5. Levies excessive or discriminatory dues and initi-
ation fees if it enjoys a union shop contract.
Sec. 8(b) r^).

6. Engages in featherbed practice exactions. Sec. 8

(b)(6).

7. Engages in picketing to coerce unionization without
seeking any election. Sec. 8(b) (7).^^

It is important to note that Section 8(b)(1) included

a proviso that 8(b)(1) would "not impair the right of a labor

organization to prescribe its own rules with respect to the

acquisition or retention of membership therein."

In addition, the Taft-Hartley Act contained notifi-

cation requirements in the case of termination or modification

of a collective bargaining agreement before expiration. Sixty

days prior to the termination or modification of the collective
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bargaining agreement, the party initiating the action must

notify the other party. The party must offer to meet and

negotiate a new contract and then must notify the Federal

Mediation and Conciliation Service of the existence of the

dispute within 30 days of the first notice if no agreement

has been reached by that time. The contract must continue

for 60 days after notification of the Federal Mediation and

Conciliation Service and a strike or lockout prior to the

end of this period v;ill not be protected by the law.

The Taft-Hartley Act marked the first entrance of

the government into the internal affairs of unions. Firsts

the NLRB was available only to internationals and locals

whose officers had signed "non-Communist" affidavits.^"*

The facilities of the NLRB were also denied to unions which

failed to file annual financial reports. In addition,

political expenditures were banned as was the closed shop.

Finally, the Taft-Hartley Act applied the national

emergency provisions of the Railway Labor Act of 1926 to

the nation as a whole. To be termed a "national emergency"

a dispute must affect an entire industry or a substantial

part of the industry and it must threaten national health

and safety. The Act provides for an 80 -day injunction

if the district court ascertains that both the above conditions

are met. After 60 days, the President can make public the

positions of both parties. Members of the union vote on

whether to accept the last offer by management. At the end
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of 80 days, barring Congressional action, both parties

are free to continue their activities.

The following additions to the Wagner Act are

also included in the Taft-Hartley Act:

1. Employers and unions may both maintain suits in
federal courts for damages for breach of collective
agreements. Sec. 301.

2. Employers may sue unions for damages arising out
of secondary boycotts and strikes for unlav/ful
purposes. Recovery is allowed only out of union
assets. Sec. 303.

3. Checkoff of union dues must be authorized in
writing. Sec. 302.

4. Employee welfare funds are limited to certain
uses and have joint administrative requirements.
Sec. Cc)(5).25

It is evident that the basic intent of the Taft-

Hartley Act differed from that of the Wagner Act. According

to Sanford Cohen

the outward purpose of the Taft-Hartley Act was to
correct certain flaws in the Wagner Act and to
give workers, employers and the general public some
protection against unrestrained exercise of union
power. Implicitly, the purpose was to remove some
of the legal shores supporting to growth of union
power and the spread of collective bargaining. ^

^

Particularly relevant to this analysis are Sections

7 and 8(a)(3) and (b)(1) and (2). Section 7 as mentioned

above was amended to allow the individual to refrain from

"collective activities."

Section 8(a)(3)(B) prohibits an employer from

discriminating against an employee for nonmembership in a

union if he (the employer) believes that membership has
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been denied or terminated for reasons other than nonpayment

of dues or fees.

Section 8(b)(1) (A) makes it an unfair labor practice

for a union to coerce employees in the exercise of rights

guaranteed in Section 7. This is subject to the limitations

of the aforementioned proviso. Section 8(b)(2) prohibits

the union from attempting to cause an employer to discriminate

against an individual on the basis of membership if the

denial of membership is a result of something other than the

nonpayment of dues or fees.

Thus, the amendment to Section 7 and the addition

of Sections 8(b)(1) and (2) along with Section 8(a)(3)(B)

signify an attempt by Congress to protect, not only manage-

ment, but also the individual. The specific intent of

Congress with regard to these provisions has been a much

debated issue. In subsequent Court decisions, judges have

been able to justify any interpretation of these provisions

by selectively quoting the Senators involved in the passage

of the Act.

Questions have especially been raised with regard

to the meaning of Section 8(b)(1)(A). Although the clause

forbids restraint and coercion of employees, there is a

question of whether it still applies to an individual who

joins a union. For example, can an individual lose the

rights guaranteed in Section 7 by joining a union? The

proviso in 8(b)(1)(A) also presents a problem. It provides
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that nothing in Section 8(b)(1)(A) v.'ould interfere with the

union's right to prescribe rules with regard to the "acqui-

sition and retention of membership." A literal interpre-

tation of this could greatly curb the effectiveness of union

discipline. Al] the Senators involved in the passage of the

Act agreed that the courts should stay out of the "internal

affairs" of unions. This term, though, can be subject to

greatly differing interpretations.

The Landvum-Griffin Act

During the post Taft-Hartley years, there existed

a political stalemate in Congress between those wanting

more restrictive labor legislation and those wanting a

relaxation of union restrictions.^' Two developments

caused the pendulum to shift toward more restrictive

legislation. First, the McClellan Committee uncovered

several examples of corrupt practices by unions. ^^ Secondly,

the waves of inflation experienced from 1946 through 1958

convinced many people that the cause was union bargaining

power. Thus, in 1959, after consideration of several similar

but not as far reaching bills, the Landrum-Griffin Act was

passed.

Title VII of the Landrum-Griffin Act clarifies

Congressional intent in the Taft-Hartley Act. Briefly,

these four adjustments are made:

1. Jurisdiction of the NLRB is clarified.
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2. Regulation of secondary boycotts and hot cargo
arrangements are tightened.

3. The Taft-Hartley provisions vv'ith regard to union
security and the rights of economic strikers to
vote in NLRB elections are liberalized.

4. Additional restrictions were placed on the right
of unions to picket for recognition.^^

The first six titles of the Landrum-Grif fin Act

dea] with the nrea of inner-union democracy. Three questions

are approaclied. They are the rights of union members, the

responsibilities of union officers and safeguards on the use

of union funds . '

°

Title I of the Landrum-Griffin Act is the most

important for the purposes of this study but first a brief

summary of the other titles will be made. Note will be

made of the provisions in these titles that are related to

union discipline.

Title II deals with reporting and disclosure require-

ments. Every labor organization is required to file a copy

of its constitution and bylaws along with information

regarding the names and titles of officers. Information

about dues and initiation fees is also required. These

records are kept current through annual reports. Of specific

interest is Section 201(a)(5) which calls for information

regarding "imposition of fines, suspensions and expulsions

including the grounds for such action and any provisions

made for notice, hearing, judgment on the evidence and

appeal procedures."
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Title III places restrictions on the use of

trusteeships. The McClellan Committee uncovered indications

that trusteeships were being used by national unions to

exploit locals. Title III requires that every labor organi-

zation assuming control over a subordinate body must file a

report stating the reasons for the trusteeship. Tliese reasons

must correspond to those included in the Act as being Icgiti

mate for the use of the trusteeship.

Title IV deals with the general area of elections.

National unions are required to hold elections at least

every five years. Locals must hold elections at least once

every three years. Of particular interest are Sections 401

(c) and (e) . Section 401(c) guarantees members of unions

who are candidates for union office the right to distribute

campaign literature. Therefore, electioneering is removed

as a ground for discipline. Section 401(e) includes

guarantees ^^;ith regard to the right to vote and to participate

in election campaigns.

Title V is concerned with a variety of safeguards

for labor organizations. These deal with the fiduciary

responsibilities of union officers, bonding requirements and

of f iceholding by Communists and felons.

Title VI includes miscellaneous provisions. For

example. Section 602 prohibits extortionate picketing for

the personal profit of any individual. Special note should

be made of Sections 609 and 610. Section 609 is entitled
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"Prohibition on Certain Discipline by Labor Organizations."

It prohibits disciplinary action of any kind against a

member for exercising any right guaranteed in the Act.

Section 610 prohibits the use of, or the threat of, violence

in order to deprive an individual of the rights guaranteed

in the Act.

For the purposes of this study, Title I is of prim.ary

importance. Title 1 is the "Bill of Rights" for members of

labor organizations. The justification for this Section v;as

presented by Senator McClellan when he stated:

It is through unionization and bargaining collectively
that he [the unionist] is able to make himself heard at
the bargaining table. It seems that this justification
becomes meaningless when the individual worker is just
as helpless within his union as he was within his indus-
try, when the tyranny of the all-powerful corporate
employer is replaced by the tyranny of the all-powerful
labor boss. The worker loses either way.^^

Among otiier things. Section 101 piovides foi tlie equal rlglits

of members v>rith regard to nominating candidates and taking

part in discussions about fees and dues. Of particular

interest are Sections 101(a)(2), (4) and (5) and Section 102.

Section 101(a)(2) deals with free speech but also includes

the provision that nothing should be interpreted to impair

the right of a labor organization to prescribe "reasonable

rules" for their members.

Section 101(4) protects the right of the individual

to sue the union after he has exhausted "reasonable hearing

procedures within such organizations." Four months is the

maximum period of time that an individual must spend
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attempting to gain relief through the union before he can

appeal to the courts.

Section 101(a) (5) represents the first direct

legislative attempt to control union discipline. The section

reads as follows:

Safeguards Against Improper Disciplinary Action—^No

member of any labor organization may be fined, suspended,
expelled or otherwise disciplined except for nonpayment
of dues by such organization or by any officer thereof
unless such member has been (A) served with written
specific charges; (B) given a reasonable time to prepare
his defense; (C) afforded a full and fair hearing.

Finally, Section 102 stipulates that an individual whose

rights (as defined by the Act) have been infringed may

bring a civil action in a district court of the United States.

There can be little doubt that the combination of

Sections 101(4) and (5) and Section 102 represent a clear

effort by the Congress to protect the individual. Yet, even

within these three sections there is ample room for court

interpretation. For example, what is a "full and fair

hearing?" It is evident that the ansv;er to this question and

others has been left to the unions and the courts. The union

provisions will be considered in Chapter III while the signifi-

cant decisions of the courts will be considered in Chapter IV.

Summary

This brief summary of the major legislation clearly

illustrates that unions have progressed from being viewed

as illegal associations, to being viewed as legal fraternal
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organizations to finally being considered both legal and

"public" but subject to control in the public interest. ^^

The Landrum- Griffin Act represents an end to the

traditional practice of treating internal union affairs

like the internal affairs of fraternal, social or religious

groups . ^
^ Traditionally, a member of one of these groups

had no statutory protection if he felt that he had been

dealt with unjustly by the organization. Now the union

member does, at least theoretically, have protection. It

does appear, though, that the vagueness of the legislation

has relegated the matters of union discipline and individual

liberty to the courts and to the unions themselves.
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CHAPTER III

CONST ITUT lONAL PROVI S IONS

This chapter has two purposes. First, a general

summary o£ union constitutional provisions for disciplinary

action v;ill be presented. This part of the chapter will

be based on a study of union constitutions made in 1963

by the United States Department of Labor—Bureau of Labor

Statistics.^ The second half of the chapter will be de-

voted to the analysis of three studies of union constitu-

tional provisions which were made during the past thirty

years. An attempt will be made to determine if there are

any trends in terms of the constitutional provisions.

Summary of Constitutional Provisions

The 1962 Bureau of Labor Statistics Study

The study summarized in this section was largely

based on union constitutions dated prior to the passage of

the Landrum-Griffin Act. One-fourth of the constitutions

were dated subsequent to passage of the act. Wliile this

may bias the presentation to some degree, it is believed

that this study does present a rather true picture of

general constitutional provisions. As the final section
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will show, changes in constitutions that have occurred since

1960 have been rather specific in nature and do not affect

the overall picture.

"The study itself includes analyses of 158 union

constitutions. Membership in the 158 unions is 16.9 million

or about 93 per cent of the total membership of all national

and international unions with headquarters in tlie United

States. Of the 158 constitutions studied, 156 included

provisions for disciplining members.

The study defines union discipline as "the formal

procedure established by a union to impose sanctions upon

members or officers for violation of duties to the union. "^

Union discipline includes five types of procedures. They

are summary, recall, trial, impeachment and trusteeship.

Summary procedures include those that allow disciplinary

action without a hearing or trial. Recall refers to the

practice of removing officers by a membership vote. Trial

and impeachment both refer to the imposition of discipline

after a hearing before a legally constituted tribunal.

Impeachment is used only in the case of international of-

ficers. Trusteeship is a means used by a national or

international union to discipline a local union rather than

an individual.^ This study is concerned with summary and

trial procedures as they affect the union member directly.

One hundred sixteen of the constitutions studied

included provisions for both summary and trial procedures.
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Thirty-nine included provisions for trial only, while only

one union included provisions for summary procedures only.

Neither size or affiliation was of significance with regard

to determining the type of discipline provided for or the

administration of the discipline.

Summary Discipline

Summary discipline is punishment or a penalty which

is administered without proceeding throvigh any kind of "due

process." Summary discipline is used in two general areas.

First, it is used to punish members for the nonpayment of

financial obligations (i.e., dues, fees, fines, assessments)

Secondly, it is used to discipline individuals who commit

offenses other than nonpayment of financial obligations

(i.e., dual unionism, neglect of duties). Of the 158 con-

stitutions involved in the study, 155 included provisions

for summary discipline. One hundred eleven included pro-

visions for summary discipline in both financial and non-

financial cases. Thirty-two provided for summary discipline

only in cases involving financial obligations and 12 had

summary discipline provisions that covered nonfinancial

matters only.

Summary discipline for nonpayment of financial obligations

The financial obligations of a union member include

dues, assessments and fines. Although several constitutions

covered these three in one broad provision, usually dues
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and assessments were considered together and separate from

fines.

Clauses regarding disciplinary action for nonpayment

of dues were most common (143 of 158 constitutions) , followed

by clauses covering nonpayment of assessments (113) and

finally followed by clauses covering nonpayment of fines

(83) . The fact that clauses for disciplinary action as a

result of nonpayment of fines were the least numerous

seems to indicate that implicit in the imposition of fines

is the existence of measures to compel compliance. A grace

period was more likely to be granted in the case of overdue

dues than any other financial obligations. This period

ranged from one month to one year.

The penalty associated with nonpayment of financial

obligations was usually suspension or expulsion. These

were typically administered in sequential order. In

approximately one-fourth of the constitutions, provisions

were made for notifying the individual of his delinquency

before disciplinary action was instituted.

Summary disaiplim for nonfinancial offenses

Of the 156 constitutions including provisions for

summary discipline, 115 provided for summary discipline in

cases other than those involving financial obligations.

Table 1 summarizes the number of constitutions providing

for summary discipline for various offenses. While the

primary subject of summary discipline was the local union
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officer, 82 of the constitutions also had provisions that

covered the rank and file member. In most cases, the action

was initiated at the international (or national) level but

a significant number of local unions also possessed this

power.

Grounds.—As the table indicates, there were several

grounds for union summary discipline. Discipline that

affects the relationship of the individual to the job is

called "job discipline." Specific offenses in this area

were:

1. Working in a nonunion shop.

2. Accepting a wage which is lower than the union
scale.

3. Taking a job away from a fellow union member.

4. Violating union work rules.

Another general area of discipline centered around

union loyalty. Two specific violations in this area were

dual unionism and strike-breaking. In addition, refusing

to strike or aiding a struck employer vrere punishable

offenses in several unions (i.e.. The Locomotive Engineers,

The Printing Pressmen) . Only a small number of consti-

tutions provided for disciplinary action against wildcat

strikers.

As the table indicates, 20 constitutions called

for the immediate punishment of anyone who appealed to the

courts before exhausting the remedies within the union.
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0£ particulai: interest is the constitution of the Teamsters

which requires that the individual post a bond to the union

if he appeals to tlie courts. Tlie bond would cover the

union's court costs and any fine that the individual is

ordered to pay by the courts.

In the area of electioneering, a few (luj

constitutions provided for summary discipline for: (1)

slander, (2) distribution of unauthorized or disapproved

circulars and (3) formation of political clubs in which

union affairs \<ere discussed outside of regular meetings.

Although these rules v/ere supposedly formulated to curtail

excessive political rivalry, they can also lessen political

opposition. **

The summary discipline procedures that may be

used in cases of union la\\; violations are extremely important

As Table 1 indicates, 46 constitutions included some type

of "catchall" clause. Although the accuser must be spe-

cific about a particular violation, the actual "improper"

behavior cannot be known except through experience and

custom. Some of the larger unions using a "catchall"

provision were the Carpenters, the United Mine Workers,

the Retail Clerks and the Brotherhood of Electrical Workers.^

The following clause, from the constitution of the Allied

Industrial Workers, is a typical "catchall" provision:

The International President shall, after investigation
in person or through a representative, have power to
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summarily expel or suspend members or officers of
subordinate organizations for violation of the Inter-
national Constitution, Local Union bylaws, or Local
Union contract, or for such other causes which are
deemed sufficient by him to require prompt and immediate
action on his part.^

In addition to the discipline areas discussed above,

provisions are often included to cover administrative dis-

cipline, judicial discipline and personal morals. Admin-

istrative discipline deals with the neglect of duties by

union officers (i.e., absence from meetings, failure to

prepare annual statements) . Judicial discipline involves

action against one who has falsely accused another.

Drunkenness, profanity and similar offenses are covered

under the personal morals clauses.

As Table 1 indicates, the most prevalent

disciplinary actions were either suspension or expulsion.

Appeals

.

—^The appTication of summary discipline

precludes a hearing or trial prior to punishment of the

individual. In some cases, though, the individual can

appeal. Actually, less than one-half (56) of the consti-

tutions that provided for summary discipline of individuals

for reasons other than nonpayment of financial obligations

included provisions for appeals (see Table 2) . The Bureau

of Labor Statistics report says:

In the absence of internal appeals machinery, the only
recourse of the aggrieved mem.ber or local union officer
is in the courts. Since litigation is costly and slow,
resort to courts remains a doubtful remedy, and moreover,
it may be antithetical to the principles of the aggrieved
member. ''
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Discipline Involving Trials

The local level

Grounds.—^Nearly all (156) o£ the constitutions

examined contained trial provisions. These provisions

"defined and forbade conduct that interfered with the

organization's legal and contractual obligations or that

was otherwise inimical to the best interests of the union. "^

One hundred thirty-nine of the constitutions

studied contained "catchall" prohibitions. These "catchall"

clauses normally included such phrases as "violating the

constitution," or "conduct unbecoming a member." In order

to guard against arbitrary use of these clauses, many

constitutions included requirements that charges be speci-

fied before trial. Seventy per cent of the union members

included in the study were protected by a requirement of

this nature.

As Table 3 shows, the constitutions contained a

great variety of punishable offenses that fall under trial

provisions. The offenses listed by particular unions tended

to reflect the past experience of the union. For example,

the small craft unions emphasized the prohibition of actions

which may give rise to job related problems.^ The Inter-

national Typographical Union prohibits "engaging in speed,

record or other contests."^"

The most common areas covered were financial

integrity, job behavior, union loyalty and electioneering.
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Table 3. Prevalence of Selected Offenses Punishable
Under National and International Union
Constitutions
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The grounds for initiating disciplinary action against

members or officers for financial misconduct v;ere usually

termed "misappropriation" or "defrauding."

Two- thirds of the constitutions studied contained

provisions regarding job behavior. One-half of these

included several provisions enforcing the union obligation

under the collective bargaining agreement. These sanctions

were normally in general terms such as "violating the

established union collective bargaining agreement . "^
^ The

same 54 constitutions did include specific prohibition of

wildcat strikes. Forty-seven of the 99 constitutions in-

cluding job behavior trial provisions specifically authorized

disciplinary action for violation of work rules. In some

cases (primarily construction unions) rule books were

published and the constitutions then called for disciplining

an individual who violates any of the rules. The area of

work rules also included provisions prohibiting acceptance

of less than union wages and working with nonunion workers.

As Table 3 indicates, 124 unions included trial

provisions for those who were disloyal to the union.

Specific violations include dual unionism, secession, strike

breaking, disclosure of union secrets, subversive activities

and failing to exhaust internal remedies.

In the area of electioneering the constitutions

covered two topics. Sixty constitutions prohibited the

distribution of "slanderous" literature. Provisions in 9
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constitutions explicitly prohibited such misconduct at

the polls as disenfranchising voters and misrepresenting

returns

.

Trial procedures

.

—One hundred thirty-six of the

158 constitutions studied covering 16 million members

included explicit procedural instructions regarding trials

at the local union level. Ten more constitutions provided

for trials at the local level but did not list procedural

details. One hundred constitutions stipulated that officers

as well as members could be tried at the local level.

Typically, any member or officer could file a

charge against any other member or officer. The unions

(125 of 136) erected some safeguards to prevent frivolous

actions with regard to filing charges. The safeguards

ranged from requiring that charges be, at least, in writing

to requiring that the accuser write and sign the complaint

and, in addition, post a security deposit which was subject

to forfeiture if the charges were proved false. The four

general types of safeguards, and their frequency as a per

cent of all constitutions providing for trial details, were

as follows:

1. Stipulation of the form of charges (i.e., written,
specific)—90 per cent.

2. Designation of persons authorized to receive
charges—75 per cent.
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3. Safeguards to assure true charges (i.e., signatures,
penalties for false charges)—60 per cent.

4. Publication of charges and review—25 per cent.

In 51 unions the only requirement was that the

charge be in writing. For example, the relevant clause

in the constitution of the Office Employees Union was:

Charges may be brought in writing by an officer or
member of the local union or of the international
union. ^

^

The constitution of the Railroad Signalmen was

somewhat more detailed:

Charges must set forth the specific nature of the offense,
the party or parties involved, time, place, and extent
of offense, against whom committed, specific laws vio-
lated, amount of money or funds involved, if any, and
must . . . clearly state with ^^7hom charges have been
filed. ^^

The Plumbers' Union is one \vhich provided for

punishment of an individual who falsely accuses another.

Their constitution reads as follows:

Wnen a member is found guilty by the local union after
due notice and trial ... of filing false charges
maliciously and in bad faith ... he shall be assessed
and punished by the local union. ^"^

One hundred three of the constitutions which included

trial details specified who was to receive the charges. Of

these, 62 identified a local union officer while 39 iden-

tified a local union body (i.e.. Executive Board, Permanent

Committee) . Twenty-three were actually not very specific

in designating the recipient as the "local union." Thirty-

three constitutions giving details about trials, were silent
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regarding witli whom charges were to be filed. Very few

unions provided for alternative recipients of charges if

the usual recipient was the subject of the charge.

One- fourth of the constitutions provided for a

pretrial review of charges. This review served tv;o pur-

poses. First, it was detcrinined if the charges should be

dropped on the basis of having no merit. Secondly,, the

pretrial review would provide an opportunity for infor-

mation to be gathered that could speed the trial.

Trial Bodv.—^The actual selection of the trial

body was treated in many ways. Nineteen of the constitutions

did not stipulate how the trial body would be selected.

The remaining constitutions (117) clearly designated who

was to serve on the trial body. In 61 unions the local's

governing body was designated as the tribunal. In 15 unions

the local president appointed the trial body. It is in-

teresting to note that in 77 unions the executive officer

either served on or selected the trial body.

The remaining 38 constitutions provided that the

trial board would be made up of individuals other than the

union officers. One-third of these stipulated that trials

would be held at regular meetings. Approximately one-third

stipulated that the membership would select a committee

and the remaining unions provided for a tribunal on the

basis of random selection.
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Fifty-six unions attempted to provide assurances

that the trial committee would be impartial. Table 4

indicates the specifications for impartiality for the

various" trial authorities. As the tabic indicates, the

most frequent method used to assure impartiality was the

exclusion of interested parties from the tribunal (i.e.,

the accuser, accused, witnesses) v'hen not testifying. In

10 cases these people were not automatically disqualified

but their presence could be challenged. It is interesting

to note that impartiality clauses were found most frequently

in unions authorizing the local governing body to act as

the tribunal.

Of the 136 union constitutions specifying trial

instructions, only 58 authorized the local trial bodies

to make the final decisions. In 59 unions the board could

only issue recommendations. In 15 unions the trial board

could make a final decision wath regard to guilt but it

could only make recommendations with regard to penalties.

Table 5 indicates exactly where the final decisions

were made. It is interesting to note that in each of the

78 cases in which the final decision was made by a nontrial

body, the decision was usually made by the membership at

a meeting.

Punishment.—In only 9 cases did the constitutions

limit the type of disciplinary action that could be pre-

scribed at the local level.
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Seventy-six constitutions established the size of

a vote necessary for expulsion and other penalties. Of

these, 50 stipulated that the size of the vote would be

the same regardless of the penalty (i-isually a simple ma-

jority) and 21 required a greater number of votes for

expulsion than for lesser penalties. Sixty unions did not

specify the number of votes necessary for a decision.

Of the 76 unions specifying the necessary vote,

60 provided that the base would be either those present

at the meeting or those present and voting. The remaining

constitutions either did not specify the base to be used

or they used as a base all those eligible to vote.

The internat-lonat union level

One hundred sixteen of the 158 constitutions

examined provided for trial of member or local officers

at the international (or national) union level. Of these

116 constitutions, 93 had provisions that applied to both

members and officers.

One hundred fifteen constitutions permitted t?ie

international union to exercise jurisdiction in new cases.

In 80 of these, the international's jurisdiction included

any offense against the international. The remaining 35

constitutions provided that only specific offenses fell

within the jurisdiction of the international. These

specific cases were often concerned with the performance of

union officers or cases that "vitally affected" the union.
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Only 29 constitutions provided for international

jurisdiction over cases already pending at the local level.

The majority of these stipulated that the internationals

had jurisdiction in pending cases which were "emergency"

in nature. These included situations in which the local

union fails to prosecute or in which bias or hostility

would interfere with a fair hearing (see Table 6)

,

In 95 constitutions specific people were authorized

to initiate action. At the same time these constitutions

did not specifically deny anyone the right to initiate

action. Eighty-one of the 100 constitutions, stipulating

the form of charges, required that they be in ^^friting and,

in most cases, specific in terms of the offense committed.

Safeguards relating to true charges were less

prevalent at the international level than the local le\'el.

Table 6 shows the frequency of various safeguards along

with the frequency of different forms of charges. Only 14

of the 100 unions providing for charges also provided for

pretrial hearings.

At the international level 91 constitutions

stipulated that one trial body would hear all cases. Eighty-

three vested the executive board or president with this

power. The president, in most cases, could delegate this

authority. Of the 25 constitutions providing for tv70 or

more trial authorities, usually the cases were split between

the executive board and the union president.
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Only 26 unions made provision for impartiality v/ith

regard to the trial board. Twenty-tv:o of these disqualified

any "interested" individuals from sitting on the board.

Several of these just generally specified that the accused

would have an "impartial" trial. One particularly inter-

esting constitution provided that each party involved in

the trial v^^ould be allov/ed to choose an equal number of

members of the trial board.

Unlike trial bodies at the local union level,

international trial bodies had final decision-making author-

ity.

Rights of the Accused

Pretrial rights

Nearly half (81) of the constitutions contained

provisions regarding the pretrial status of the accused.

In most cases a member could be suspended from the union

and an officer from office. One-fourth of these provisions

affecting the pretrial status of the accused could not be

invoked before charges were filed. Thirty-five constitutions

provided for suspension before charges were filed at either

level (loca] or international)

.

Thirty-four of the provisions allowing suspension

prior to filing charges applied to union officers while 12

applied to members. Also, in almost all cases (29), sus-

pension \<as immediately followed by a hearing. All the
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remaining provisions of the 35 called for charges to be

filed within a certain time period. In 32 cases power to

suspend an individual before charges were filed rested only

with the international president or the executive board.

At the local level, local officers v;ere the ones

typically subject to suspension after charges were filed.

Thirty of the 125 constitutions providing for local union

trial procedures included provisions for suspension of

officers, v;hile 15 included provisions for suspension of

members. With regard to officers and members, the power

to suspend was vested to the international president. The

other parties with this power were the local executive

boards, the local membership or some unspecified local

union agent.

At the international level the member was subject

to suspension as frequently as the local officers. In 29

of the 113 constitutions providing for trials at the inter-

national level, provisions were made for suspension of

local officers. In 21 there were provisions for suspension

of members.

It is important to note that suspension was usually

discretionary and not automatic. Also, only 6 constitutions

explicitly forbade suspension of an individual prior to the

trial.
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Due process

Table 7 indicates the frequency of various "due

process" provisions. With regard to this table, it should

be noted that the broad constitutional language is fre-

quently supplemented by procedural guides whose contents

are not reflected here. Also, it should be noted that

there seems to be a general distrust of lega] procedure.

This fear may be responsible for the absence of many "due

process" details. The following excerpt illustrates the

general distrust of technicalities:

The Executive Board . . . shall make every effort to
afford due process; provided, ho\'7ever, that by "due
process" is not meant strict, burdensome, delaying
technicalities but, instead, is meant procedural and
substantive process (The Wood, Wire, and Metal Lathers
International Union) .

^
^

The requirement of a "full and fair" hearing can

be interpreted to inrlude many of the other safeguards.

"Full and fair" hearing was the sole safeguard in a few

constitutions; however, in most constitutions it was

accompanied by several other specific safeguards. In

addition, constitutions not calling for a "full and fair"

hearing often provided the same protection through various

other provisions.

Of the local and international union trial procedures

granting the right to present evidence, almost all of these

provided for acceptance of all evidence presented by the

accused.
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In addition to several stipulations guaranteeing

that the accused may testify, there were many constitutions

that specified that the indi\^idual could not be compelled

to testify.

In those constitutions permitting the accused to

call witnesses, the accusee vjas allowed to invite any

witnesses without regard to legislative consideration of

competency. A few constitutions specifically excluded cer-

tain individuals from being witnesses. For example, the

printing trades often excluded the testimony of "rats,"

individuals v/ho had worked for less than the union wage.

The "right to counsel" was the most frequent

safeguard. This clause was usually qualified by the barring

of professional attorneys. "Counsel" was typically a fellow

union member.

Although several constitutions included provisions

that an individual would not be tried repeatedly for the

same offense, the concept of "double jeopardy" was different

than the usual one. In actuality, the provisions often

allowed one retrial either at another level or by a different

tribunal at the same level.

Several safeguards were evident in the general area

of notification. Notice that charges had been filed was

guaranteed in 129 local unions and 71 international union

trial provisions. Most trial procedures also guaranteed

that the individual would be notified of the trial date.
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Appeals

One hundred fifty-three of the 156 constitutions

with trial provisions included some provision for appeals.

In 142 cases, all trial decisions were appealable. It is

interesting to note that not only v/as the accused able to

appeal but, in 47 constitutions, any "interested party"

was eligible to appeal a decision. For example, the con-

stitution of the Sheet Metal Workers read as follows:

Any local union, council, officer ... or member . . .

who is affected by any decision . . . shall have the
right to appeal. . .

.^^

The accused was the only one who could appeal in

39 of the 153 appeal provisions. Also, only 52 constitutions

provided for a stay of execution pending appeal by a member.

Five constitutions allowed a stay of execution with regard

to a pending appeal on behalf of an officer.

In 129 constitutions, the final appeal board was

the union convention. In actuality, review was usually

performed by an appeals committee which would reach a

decision and make a recommendation to the convention. Most

of the remaining constitutions designated the executive

board as the final appeal board. Four unions used outside

review boards (see Chapter V)

.

Time limits

The final general area under membership rights is

concerned with time limits. It was not possible to deter-

mine from any constitution the total time limit on the



- 6:

disciplinary process. l\niile the constitutions often

specified time limits on individual steps of the total

process, it was impossible to add these together to obtain

a total time limit. For example, it may be specified that

the trial body convene within a certain period of time,

but then no time limit would be placed on how much time

could pass before a decision was handed down. Only 21

constitutions specified the maximum time allowed to file

charges after the offense had been committed. Although

nearly all constitutions provided for notification of

accused individuals, very few stipulated how much time

could pass before this notification must be made. Forty-

nine local and 33 international union trial procedures

specified the maximum time that can pass before the trial

body must convene.

Ninety-two local trial provisions and 57 in

international union trial provisions covered the tinie

allovv-ed for preparation of a defense. Usually the accused

was permitted at least 10 days between notification and

the initiation of hearings.

One-third of the local union trial provisions

specified the maximum time permitted to render a decision.

Twenty constitutions specified the total time permitted

to pass before a verdict must be reached, while 26 specified

only the maximum period that could pass for the trial board

to make its investigation and recommendations. In these 26
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cases, there was no stated limit on how much time could

pass before the recommendations of the trial board were

considered.

Most constitutions did not specify a time limit

on the total appeal process or any step in the process.

Twenty constitutions did specify the time v/ithin which the

appeal board was to convene and 28 specified the total

appeal time. Thus, less than one-fifth of the constitutions

providing for appeals specified the time limit for the

process. Almost all constitutions specified the frequency

of meetings for the executive board, one of the common

appeal bodies. In addition, the interval between conventions

also placed a maximum time period on the appeal process for

the 129 unions designating the convention as the final appeal

body. This, of course, assumes that the appeal is placed

on the agenda.

Constitutional Development

There is som.e evidence to suggest that union

constitutions have become more detailed v;ith regard to

safeguards for the individual. As the analysis will show,

much of this is a result of the Landrum-Griffin Act.

In 1945, Philip Taft conducted a study similar

to the 1963 Bureau of Labor Statistics study summarized

above. ^' Taft examined the constitutions of 81 unions
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and found the following seven general offenses were the

most frequently listed:*

1. Violation of the constitution, bylaws, and laws
of the union. (36)

2. Disobeying orders of officers. (6)

3. Slandering an officer or member. (20)

4. Circulating material without permission of the
union officers. (21)

5. Creating dissension. (15)

6. Undermining the union. (20)

7. Participating in outside meetings \\rhe re union
business is discussed. (5)^^

Taft found that 33 unions had specific provisions

against violation of trade rules (e.g., working during

strikes, working for unfair employers). He added that

where specific rules were absent, the union could proceed

against an individual on the basis of "undermining" the

union.

Stipulations regarding notification, trial

procedures, the members of the trial board, witnesses and

testimony were almost identical to those discussed above.

In addition, appeal procedures, as well as the rights of

the accused, were found to be the same as those later used

in the 1963 study.

*The number in parentheses indicates the number
of constitutions of the 81 that contained the provision
listed.
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With regard to constitutional provisions Taft

wrote

It is obvious that in many unions it is possible to
bring members to trial upon vague charges which can
be used to stifle legitimate criticism or demands for
reform of union policy or practice. It must be recog-
nized that the character, history and internal rela-
tions within the union will largely determine the
readiness of the officials to exercise the power given
to them. ^^

Perhaps the most interesting statement made by

Taft in his analysis is the following:

The forces of disunion must be held in reasonable
check, but protection ... is also necessary. To
meet both these problems the organized labor movement
might itself set up an impartial body to review com-
plaints against arbitrary conduct of officials.
. . . unless such a step is taken, the unions m^ay be
encouraging government intervention in their affairs.^"

A similar study of union constitutional provisions

for discipline was made in 1950 by Clyde Summers. ^^

Summers' study involved 154 constitutions. His findings

corresponded very closely with those of Taft and the Bureau

of Labor Statistics. In his conclusion he makes this

rather strong statement with regard to union discipline:

The whole of union discipline is permeated with
vagueness and uncertainty. Punishable offenses are
stated in vague terms, and the application of these
clauses is highly uncertain. Discipline procedure is
only sketchily outlined, with no adequate guides for
administration. Practically no attempt is made to
define the penalty for each offense. The danger of
this uncertainty is twofold. First, the individual
member is unable to know in what conduct he can engage
with safety or what his rights are if he is accused
of an offense. Secondly, those who are charged with
administering discipline are left \\rithout any clear
guides as to the rights of the accused. Laymen need
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clear definitions of offenses and precisely prescribed
procedures, but instead they are left almost completely
unguided to grope their way through unsorted accusations,
evidence, and arguments to a conclusion under conditions
that are not conducive to objective thinking. ^^

As mentioned previously, three-fourths of the

constitutions used in the study by the Bureau of Labor

Statistics were dated prior to 1960. This in itself reveals

a lack of any great movement by unions to alter their con-

stitutions on the basis of Landrum-Griffin specifications.

Of course, this inaction could be a result, in a few cases,

of the fact that the constitutional provisions already

correspond to Landrum-Griffin requirements.

The Bureau of Labor Statistics did conduct a study

of 70 constitutions of unions which held conventions after

passage of the Landrum-Griffin Act.^^ Fifty-five of these

constitutions \\'ere amended in matters relating to union

discipline. Amendments ranged from adding a sentence or

changing a phrase for the purposes of clarification to

being detailed and substantive.

Chapter II reviewed the relevant parts of the

Landrum-Griffin Act. Although it is difficult to generalize

as to what specific areas were amended, the area regarding

the right to sue and its time limits was the subject of

amendment 15 times. For example, the following statement

was found in the constitution of the Granite Cutters prior

to 1960:
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No officer or member of the Association or any local
branch shall resort to court proceedings of any de-
scription in any matter pertaining to this organization,
its local branches or its membership until all remedies
provided for within the International Constitution and
the Local Branch Laws have been fully exhausted. ^

**

After 1960, the statement was retained but the following

provision was added:

Provided that a member or officer shall not be subject
to any charges if he exhausted his remedies for a

period not to exceed four months. ^^

A number of unions amended their constitutions to

comply with the "right to a fair trial" as mentioned in

Subsections 101 (a) (5) (A) ,
(B) and (C) of the Landrum-Griffin

Act. Fifteen unions increased the requirements with regard

to notification. Eighteen unions either added provisions

regarding the time allowed to prepare a defense or increased

the time already provided for. IVith regard to the require-

ment that individuals be "afforded a full and fair hearing"

(Section 101(a)(5)(C)], thirteen unions added the actual

term to their constitutions. In 12 other unions, hearing

safeguards were added.

The actual effect of Section 101(a)(5) should be

to abolish or greatly curtail the use of summary discipline.

Twenty constitutions were amended to abolish all summary

discipline or to eliminate it for some offenses. For example,

the constitutions of the Printing Pressmen \\rere amended by

the following blanket provision:
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Notwithstanding any other article or subsection of this
constitution, any provision thereof which provides for
the imposition against an individual member of any pen-
alty, forfeiture, suspension, expulsion, revocation or
any other disciplinary action, is hereby amended to
require the filing and service of written charges against
any member of a subordinate union charged v;ith a vio-
lation of any article or section of this constitution
and lav;s, except nonpayment of dues, a reasonable op-
portunity for such member or subordinate union to prepare
a defense which is defined as not less tlian 15 days
fol]ov;ing the service of said vjritten charges and a

hearing thereon before an impartial trial board con-
stituted in accordance with this constitution and
laws. . .

.^^

On the other hand, one union (International

Brotherhood of Potters) actually added summary discipline

provisions after passage of the Landrum-Griffin Act.

The most recent study of union constitutional

provisions v;as made in 1967 by Philip Taft and Philip

Ross.^' They compared pre-1959 and post-1959 constitutions

of 43 unions and found that there had been very few changes.

When changes had been made, they were minor in nature.

With regard to this they stated:

It is difficult to avoid the conclusion that, overall,
no significant constitutional changes v;ere brought
about by Title I. Even where amendments were adopted,
the substantive changes they made were minor; and
there is no way of telling whether, in truth, the new
provision merely added safeguards which were actually
already carried out in practice. Moreover, nearly
half the unions in our sample made no material change
whatever. ^®

They identified three causes for this lack of

significant change. ^^ First, the Landrum-Griffin Act was

not novel in the sense that it contained any far-reaching
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or very significant requirements. Secondly, many

constitutions already contained provisions that complied

with Landrum-Griffin requirements. Finally, the authors

believe that unions may have altered their actions without

altering their constitutions.

Professors Ross and Taft conclude their study with

the following statement:

Are union members now better off? It is impossible
to say, although, upon first impression it appears
that the overall effect of Landrum-Griffin must have
prevented some abuses by virtue of a greater union
sensitivity to constitutional standards. All that
appears safe to conclude for the present is that any
significant changes in union conduct that came about
as a consequence of the LMRDA were not accomplished
as a result of constitutional amendments.^"

It is important to keep in mind that unless the

constitution of a particular union is amended to exclude

summary discipline, the members of the union may still be

subject to summary discipline. For relief, they must

appeal to the courts.

Summary and Conclusions

The implications of the constitutional disciplinary

procedures for the individual will be discussed in

Chapter VI. The purpose here is briefly to summarize what

has been presented and to make a few comments as to what

actually happens, as a practical matter, with regard to

union discipline.
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The analysis of union constitutions has revealed

that a majority o£ them still provide for summary discipline

Almost all constitutions include a "catchall" provision

which allows discipline for whatever action is interpreted

as being "improper." Trial boards, in a majority of cases,

consisted of the executive board or individuals selected

by the president. Although there was a great variety of

"due process" safeguards, rarely was any one safeguard

found in a majority of constitutions, and often generalized,

such as "fair hearing," served as the only provision for

due process. In a great number of constitutions, the in-

dividual was subject to disciplinary action before the

trial, and, in some cases, before charges were filed.

Only four unions provided for an "outside" review

board to consider appeals while the remainder left the

matter of final appeals to the membership as a whole.

With regard to this, Vv^illiam Leiserson has stated:

The arrangements for popular voting on the truth or
falsity of charges resembles rather the so-called
"peoples courts" of Soviet governments. They are
defended as a form of direct democracy, but the
lessons of history are clear that independent courts
and judges are as essential to protect individual
rights and liberties against popular majorities as
against executive officials and the legislative
bodies of governments.^^

While the Landrum-Griffin Act has apparently caused

some reconsideration of disciplinary measures by unions,

there is nothing to guarantee that unions will include more
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individual suafguards in their constitutions. Thus, the

individual, who feels he has been unjustly dealt with,

must appeal to the courts themselves. The number wlio are

able to'make this appeal is likely to be much less than

the number who would like to appeal. In addition, the

legislation itself speaks in such nebulous terms as "fair

trial" and "reasonable rules." Thus, the individual w])0

has the time and financial resources to appeal to the courts

is faced with the prospect of an interpretive decision.

Other Influences

The actual judicial process is likely to be shaped

by many influences other than constitutional provisions.

The implications of these influences for the individual

will be discussed more fully in Chapter VI, but it is

appropriate to introduce them, at this time. According to

Clyde Summers, these influences account for most of the

serious defects in the union judicial process. ^^

First, is the "layman influence." This refers to

the impatience of the layman with regard to judicial details

and legal technicalities. The layman, as opposed to the

professional lawyer or judge, often feels that technicalities

obstruct the primary aim of determining guilt or innocence.

As out analysis has shown, it is the layman who is in charge

of the union discipline process.

Second, is the "emotional influence." Discipline

cases are often highly charged with emotion. This increases
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the difficulty for the layman to make an objective analysis.

Finally, there is the "political influence." In many cases,

union officers sit in judgment of those v/ho may pose a

threat to their jobs.

When these three influences are combined with the

rather widespread absence of procedural safeguards and the

widespread inclusion of "catchall" clauses, it appears

that the individual is frequently not guaranteed an ob-

jective and "fair" trial. While it is impossible to

determine whether individuals do, in fact, have objective

and unbiased trials, it is quite evident that the potential

for subjectivity exists.
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CHAPTER IV

SIGNIFICANT DECISIONS

In this chapter the National Labor Relations Board

(NLRB) and court decisions v.'hich have affected union dis-

cipline are examined. Emphasis is placed on cases involving

the liberty of the individual in tlie employer-employee

relationship. Two general areas are of interest. First,

consideration will be made of the attitude of the NLRB and

the courts with regard to disciplinary grounds. Secondly,

the attitude of the courts with regard to union disciplinary

procedures will be reviewed.

A large and fairly consistent body of Common Law

had developed prior to 1S47 which affected the grounds

upon which unions could discipline their members. After

passage of the Taft-Hartley Act the major decisions affecting

this area have been made by the NLRB and the federal courts

in construction of the Taft-Hartley Act.

A large body of Common Law has also developed

regarding the procedural aspects of union discipline. In

1959 the Landrum-Griffin Act made this the concern of the

federal courts.

In the second and third sections of this chapter,

these two basic decision areas are discussed. First, though.
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the basic approach of the courts will be indicated through

a discussion of Zechariah Chafee's classic 1930 article

about nonprofit, private organizations entitled "The In-

ternal Affairs of Associations Not for Profit."^

The Internal Affairs of Associations Not for Profit

Bases of Relief

In his 1930 article, Zechariah Chafee discussed

three bases upon \\rhich an individual can appeal to the

courts when he has been disciplined by a voluntary, non-

profit organization of which he is a member. First, he

can appeal on the basis of property rights. For example,

a member of a voluntary organization (i.e., a church,

lodge, trade union) may be regarded as o\\rning an equal

share of the assets of the organization. Specifically,

a member of a trade union may have property interest in

disability or old age benefits. Some courts have held

that the individual has a property right in his job or in

union membership itself.^ Thus, a member of a voluntary

organization may appeal to the courts to protect his property

rights .

The second basis of relief evolves from contractual

obligations. An individual who joins an organization

contractually agrees to abide by the constitution and

bylaws of the organization. The organization also
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obligates itself. Therefore, the individual may hold

that the contract has been violated.

Finally, an appeal can be made on the basis of the

destruction of the relationship between the individual and

the organization. The destruction of the relationship can

be viewed as a tort and not a breach of contract or depri-

vation of property riglits. Relief based on this principle

is exceedingly rare .

^

In the United States the courts have combined the

contract theory and the property rights theory into what

Clyde Summers has called "a single conglomerate theory.""*

This theory actually originated in the pretrade union days

when the voluntary associations with which the courts were

concerned were churches and lodges. According to the theory,

property rights are defined by the contract.

Policies of the Courts

Chafee describes, rather colorfully, four possible

approaches the courts can take with regard to interference

in the internal affairs of voluntary, nonprofit associations.

First, is the "Stranglehold Policy." On the basis

of this policy the courts should interfere in cases in

which the association has extreme control over the in-

dividual and discipline may result in serious consequences

such as a loss of employment.
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The second approach is the "Dismal Swamp Policy."

A court adhering to this policy would attempt to avoid

involvement in internal union affairs because of the

problems of interpretation and construction of constitutions

which may contain language which is unfamiliar to the court.

The "Hot Potato Policy" justifies nonintervention

because of the resentment v/hich may result on behalf of

the association which is interfered with and the community,

within which it resides.

Finally, the "Living Tree Policy" is proposed as

a basis of nonintervention by those who believe that the

health of society will be promoted if groups are allowed

to exist and operate without interference. The rationale

is that individuals and groups will do more for the general

welfare if left alone.

In the United States the courts have allowed relief

on the basis of Summers' "conglomerate" property right-

contract theory. At the same time they manage to exercise

a policy of nonintervention.^ Thus, the courts have gen-

erally had the attitude that they will not question what

is in the constitution but they will only act to insure

that it is abided by.

This has especially been the general tendency in

the Common Law considerations of questions involving grounds

for union discipline. As will be seen later, the Taft-

Hartley Act has given rise to new questions with regard
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to automatic acceptance of the union constitution as a

binding contract between the members and the union.

The policy of nonintervention has also been evident

in the Common Law considerations of union disciplinary

procedures. But in the case of procedures, the courts

have been quite adamant about requiring certain minimum

safeguards for the individual. As will be demonstrated

in the final section of this chapter the Landrum-Griffin

Act has brought these matters into the area of statutory

law and has made intervention a statutory matter.

Signi-f-leant Decisions and Disciplinary Grounds

Common Law Considerations

The contract-property right theory

The courts have adhered to the contract-property

right theory in deciding whether a union has acted legiti-

mately in disciplining a member.^ This, as mentioned

above, is a carry-over from early preunion days when the

voluntary organizations of any consequence were churches

and lodges. For example, in an early case (1897) involving

the Royal Arch Masons the court stated:

The contractual relation betv/een the association
and one of its members is that which exists by virtue
of the rules of the association, and so long as the
association acts toward him in accordance with these
rules there is no violation of this contract.^
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Thus, an individual who was granting masonic degrees

without certification, as provided for in the constitution

and bylaws, was legitimately expelled.

"The same doctrine was applied in a 1910 case

involving a brewers union. ^ In this instance an individual

was expelled because he possessed forged citizenship papers.

The constitution provided that anyone could join the union

who was a "brewer of honorable character and in possession

of one or more citizenship papers."^ Thus, the individual

violated the contract and was expelled.

It should be emphasized that the contract - property

right theory acts as a "two-edged sword" in disciplinary

matters. While a union can discipline an individual for

any contractual violation, it can not discipline an in-

dividual for a reason not listed in the constitution. The

classic example of this is Vol-in v. Kaplan ^ a 1931 case

involving the Motion Picture Machine Operators Union. -^^

In this case, Polin, a union member, was expelled for

circulating "false and malicious" statements about the

union officers. In ruling that Polin must be reinstated

the court said:

No rule contained in the printed copies of the
constitution and by-la\';s of the union, submitted to
us as correctly expressing the same, forbids the
circulation among members of statements concerning
the union officers, which are libelous, nor does any
rule provide, as a penalty for doing so, for the fining
or expulsion of the member. . .

.^^
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In a more recent case (1941) tlie court v/ould not

allow a union to discipline two members for fighting on

the job.^^ In making this decision the court recognized

the fact that fighting v/as not a violation of the union

constitution. The court added, though, that it was fully

aware that "the constitution and bylaws of a voluntary as-

sociation, such as a trade union, is the measure of the

authority conferred upon the organization to discipline,

suspend, or expel its members."^

^

In a 1951 case decided by an Ohio court, the

contractual nature of union membership was emphasized

when the court ruled that as a contract the union consti-

tution can not be changed unilaterally and made retroactive.^'*

Implied grounds and vague clauses

The majority of courts refuse to look beyond the

explicit language of the constitution in deciding whether

the grounds for discipline are appropriate. Under this

policy the courts have refused to allow discipline for

such offenses as failing to pay dues,^^ disobeying union

officers,'-^ and tampering with ballots^' when the consti-

tution did not specifically state that these were pun-

ishable offenses.^®

This doctrine has been adhered to consistently and

represents the attitude of the courts even today as the

following statement from the 1965 federal court decision

in Simmons v. Avisoo attests:
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It is established law that a union cannot discipline
its members except for offenses stated in the con-
stitution and by-laws, and that the courts lack the
power to recognize "implied offenses" and thereby
rewrite the union's constitution and by-laws. ^^

Some courts have distinguished between implied

offenses and disciplinary action based on vague clauses.^"

When the clauses are vague the court generally interprets

them narrowly. ^^ While there are exceptions to this,^^

recent cases have upheld this policy.

In Folin V. Kaplan, one of the charges against

Polin was that he did not follow tlie constitutionally

designated order of appeal within the union. The appeal

procedure was to be used when appealing decisions of lower

tribunals to higher parties. Actually Polin was appealing

to the courts about the behavior of the union officers.

Since the decision of a lower tribunal was not involved,

the court held that Polin could not be disciplined for not

following the constitutionally provided order of appeal.^'

In Smetherham v. Laundry Workers' Union, cited

above, the court refused to allow the union to discipline

the fighting members on the basis of the following clause:

No member shall injure the interest of another member
by undermining him ... in wages, or in any other
willful manner. . , .

^ "*

Recent cases have also upheld this policy. In a

1963 case (McCrau v. United Association of Journeymen

Plumbers) a federal court would not allow a union to
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discipline a member for appealing to the NLRB. ^^ The

provision under question stated that a member could be

disciplined for "resorting to court proceedings of any

description" prior to exhausting internal remedies. The

court ruled that the clause could not be interpreted to

include the NLRB. In addition, the court stated:

In determining whetlier discipline was properly imposed,
any ambiguity or uncertainty in the constitution must
be construed against the union and in favor of the
member. ^^

A decision by a federal court in 1964 {Allen v.

International Alliance of Theatrical Employees j etc.)

illustrated a slightly different application of this policy,

In this case, an individual was charged under a clause that

was rather vague in nature. Although the constitution did

contain a specific provision which forbade the actions of

the individual, the court ruled that it was necessary to

strictly construe the provision under which the individual

was charged. The discipline was not allowed. The court

stated:

It is well established that penal provisions in union
constitutions must be strictly construed.^'

A very recent (1968) federal court decision left

little doubt as to the attitude of the courts with regard

to both implied offenses and vague clauses. In this case,

involving the International Brotherhood of Boilermakers,

the court decided that the union could not discipline an

individual for striking a business agent on the basis of
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a clause which stated that an individual could be

disciplined for an action which "worlcs against the interests

and harmony o£ the International Brotherhood."^^ The court

justified its decision by citing the decision in Simmons v.

Avisco, forbidding discipline for implied offenses, and by

citing the decision in MoCraw v. United Association of

Journeymen Plumbers which called for a narrov: interpretation

of vague clauses.

Allowable grounds 1900-1947

One should not imply from the above discussion

that the courts have been restrictive witli regard to

allowing union discipline based on specifically stated

offenses. The courts have allowed discipline for almost

any reason as long as the constitution was clear. Prior

to 1947 the courts only refused to enforce contracts which

contained provisions that were "illegal, immoral, or con-

trary to public policy. "^^ This actually did not set a

rigid guideline but set what Clyde Summers has called "a

floor or minimum of decency below which a union must not

go."^°

In 1949 Summers made a study and indicated what

offenses were deemed punishable during the pre-Taft-Hartley

era.^^ He found that the courts have never questioned the

authority of unions to discipline members for nonpayment

of dues, fees or assessments as long as the discipline was
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in compliance witli the constitution.^^ Punishment for

dual-unionism was also generally upheld. ^^ The courts

were not sympathetic to individuals who had been disciplined

for tlieir political activities within the union. ^"^ At the

same time, the courts were quick to disallow discipline on

the basis of political activity outside the union. '^ This

contrast illustrates the desire of the courts to stay out

of the internal affairs of unions.

The courts have also generally allowed disciplinary

actions against wildcat strikers.'^

Of special interest for the purposes of this paper

is the attitude of the courts with regard to strikebreaking

and work rules. The courts in the pre-Taft-Hartley Act

era normally allowed discipline for strikebreaking except

in cases where the strike had been enjoined.^' Discipline

for violation of union work rules was also usually upheld.

For example, the courts allowed discipline in cases in

which members had worked longer than forty hours a week,^^

accepted wages that were less than the union scale, ^^

worked with nonunion people '*" and worked with nonunion

materials .
"* ^

Perhaps the only real decision problem the courts

had prior to 1947 had to do with labor saving devices.

In 1943 a New York court allowed a stagehands union to

discipline members for working where "canned music" was

used."*^ But in 1943, a Florida court did not allow a
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painters union to discipline members for using spray guns
.

'^
^

According to Summers, the courts, prior to 1947, refused to

allow discipline that was a direct limitation of production."*'*

Thus, prior to the Taft-Hartley Act unions were free

to discipline members for a variety of offenses. For the

most part the courts refused to interfere with the contract

that was formed when an individual joined a union.

The Post-Taft-Hartley Era

As noted above, unions were free to exercise

discipline except in cases in which provisions were "illegal,

immoral or contrary to public policy." IVhile this limit is

impossible to define precisely, it is significant because in

1947 "public policy" v/ith regard to unions underwent a change.

It will be recalled that the Taft-Hartley Act amended

Section 7 of the Wagner Act to read as follows:

Employees shall have the right to self organization,
to form, join or assist labor organizations, to
bargain collectively through representatives of their
o\v"n choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual
aid or protection, and shall also have the right to
refrain from any or all such activities except to the
extent that such right may be affected by an agreement
requiring membership as authorized in Section 8Ca)(3).

Section 8(a)(3) provides than an employer may not discriminate

"in regard to hire or tenure of employment or any term or

condition of employment to encourage or discourage membership

in any labor organization." The section permits union security

agreements but does not allow an employer to dismiss an

expelled member if the individual has been expelled from the

union for any reason other than nonpayment of dues.
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The Taft-Hartley Act added Sections 8Cb)Cl)(A) and

(2) to the Wagner Act. Section 8(b)Cl)CA) reads as follows:

It shall be an unfair labor practice for a labor
organization or its agents to restrain or coerce
employees in the exercise of the rights guaranteed
in Section 7: Provided, That this paragraph shall
not impair the right of a labor organization to
prescribe its own rules with respect to the
acquisition or retention of membership therein.

Section 8(b)(2) makes it an unfair labor practice

for a labor organization to attempt to cause an employer to

violate Section 8(a)(3) of the Act. Thus, the union may not

cause the employer to discriminate against an individual on

the basis of union membership unless a union security agree-

ment is in effect. Even in this case, the union can only

cause the employer to discriminate on the basis of union

membership if nonmembership is a result of the nonpayment

of dues. It is evident that the network formed by these

provisions could still leave room for interpretive problems,

Archibald Cox recognized this in 1947 when he wrote:

The scope and variety of the foregoing problems
suggest that Section 8(b)(1) may plunge the Board
into a dismal swamp of uncertainty. A long period
of uncertainty and heavy volume of litigation v;ill

be necessary before the questions of interpretation
can be resolved.**^

The legislative history of the above sections also

leaves much to be desired in terms of the specific intent

of Congress. As v;ill be indicated below, judges and NLRB

members have been able to justify opposing opinions by

selective reliance on the legislative history of these

sections

.
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The attitude of the NLRB and the courts has been

to apply a dual approach in determining whether they should

interfere in union disciplinary matters. They have refused

to become involved in matters which they perceive as being

the internal affair of the union. Many of these cases are

not of interest for the purposes of the study at hand be-

cause the grounds and enforcement of the discipline have

no effect on the individual's relationship to his job and

the employer. The NLRB and the courts will interfere if the

discipline affects the employer-employee relationship. These

general guidelines were first formulated in a 1953 case in-

volving the Minneapolis Star and Tribune Company."*^

Ifhen the prospects of a job loss are involved in

the union discipline the NLRB will usually act to void the

effects of the disciplinary action. In Chafee's terms, the

Board will apply the "Stranglehold Policy" when employment

is at stake. In this case the employer-employee relation-

ship is definitely affected by the union discipline. When

there is not a job loss involved, the application of this

dual approach is not so simple because frequently the

discipline affects the individual as a union member and

as an employee. The eventual solution to the problem

seems to be a matter of justifying the philosophical

biases of the judges or NLRB members.

With regard to this problem, the v;eight of authority

has been to accept an interpretation of Section 8(b}(l)(A)
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and Section 7 which has as its result the inclusion of almost

all disciplinary actions in the category o£ "internal union

affairs." This interpretation dictates that the Board or

court not intervene. This might be called a broad interpre-

tation of the proviso to Section 8(b)(1)(A) and a narrow

interpretation of Section 7.

Although there have been instances in which the

Board or courts have entered into union disciplinary matters

in which no job loss was involved, for the most part they

have only entered into cases that do involve job loss. Thus,

the basis of intervention in these cases involving a job loss

has not been the disciplinary grounds but the fact that the

effect of the discipline is to cause a job loss. At the same

time, when a job loss is not involved, the NLRB and the courts

have been very reluctant to interfere. The dual approach

has thus resulted in continued allowance of all disciplinary

grounds including activities that would apjjear to be pro-

tected by Section 7.

There actually is not a chronological aspect to this

application of the dual approach. The tendency to guard

employment rights has been fairly consistent for the past

twenty-three years. The tendency to broadly interpret

"internal union affairs" has also been a consistent one

except that in recent years this policy has met extensive

civil libertarian dissent.
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In the following pages, cases will be presented to

illustrate the above comments. They are arranged to

illustrate the dual approach o£ the Board and the courts.

Cases involving intervention

The following cases illustrate that half of the dual

approach of the NLRB and courts that involves intervention

in union discipline. All the cases involve the loss of

employment. The first two cases are early examples of

instances in v;hich the Board would not allow union discipline

to result in a job loss. The third case is the Minneapolis

Star case in which the dual approach was first formulated.

The final four cases also involve the application of one-

half of the dual policy. These cases are particularly

interesting because in not questioning the grounds for

discipline, the Board and courts applied a rather broad

interpretation of "internal union affairs."

The Radio Officers Case.—^This early case'*'

illustrates the role of the Board and courts in guarding

the employment rights of the individual. Along with the

Electric Auto-Lite case it forms the early precedent for

one-half of the dual approach to be formulated in

Minneapolis Star. Willard Fowler, a member of the Radio

Officers' Union, filed a complaint with the NLRB, on June 18,

1948, charging that the union had violated Sections 8(b)(1) (A)

and 8(b)(2) of the Labor Management Relations Act (LMRA,

Taft-Hartley Act) . The actual sequence of events leading up
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to this appeal to the Board began in January, 1948, when

Fowler was suspended from the union for not obtaining

clearance before accepting employment with the Bull Steamship

Lines. As a result of this suspension, Fov/ler lost his job.

A month later he was readmitted to the union but the union

would not permit him to work for Bull Steamship Lines even

though he and the company repeatedly requested clearance.

There was a union security agreement in effect and a

constitutional provision that a union member must be "cleared"

before he may report to a job.

Fowler charged that the union had violated Section

8Cb)(l)CA) by coercing him into not exercising his Section 7

right not to take part in activities which support the union.

The Section 8(b)(2) charge was based on the fact that the

union caused the employer to discriminate against Fowler.

The Board found that the union had violated both

Sections 8(b)(1)(A) and 8(b)(2). With regard to the 8(b)

(1) (A) violation the Board stated:

The proviso to Section 8(b)(1)(A) permits a union to
enforce whatever rules it may prescribe and thus,
incidentally to require participation of its members
in particular concerted activities, only to the extent
that penalties for infractions of the rules may affect
"acquisition or retention of membership."'*®

Thus, the Board recognized that the activity of obtaining

clearance was a "concerted activity" which an employee has

a right not to engage in. But the Board also contended

that the proviso to 8(b)(1)(A) allov/ed a union to prescribe

and enforce rules which remove an employee's Section 7 rights
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In this case, though, the union had ovorstepped the bounds

o£ allowable discipline in that the penalty had gone beyond

the "acquisition or retention of membership" when the

employment of Fowler was affected.

With regard to 8(b)(2) the Board found that the

union had caused the employer to discriminate against Fowler.

This v;as an unfair labor practice even though a union security

agreement was in effect because under a union security agree-

ment a union can only cause an employer to discharge an

expelled member if expulsion was based on nonpayment of dues.

This case also established another important point

with regard to 8(b)(2) violations. The Board held that

union action which causes an employer to discriminate

against an individual who is already a union member could be

inferred to be an attempt to encourage union membership.

Thus, this discrimination, although not specifically aimed

at encouraging membership, was an 8(b)(2) violation.

This case was appealed to the Seventh Circuit Court

of Appeals in 1952"^ and the Supreme Court in 1954.^° Both

courts upheld the Board. Of special interest \vas the

question of whether the Board was permitted to infer that a

union is encouraging membership by forcing an employer to

discriminate with regard to the employment of someone who

is already a member of the union. Both courts held that

this was a legitimate inference.

The Electric Auto-Lite Company Case.—^This case^^

was also decided prior to Minneapolis Stav^ but it is
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particularly interesting because it reveals that the Board

is willing to go beyond the superficial facts in attempting

to protect employment rights.

Melvin Eck was an employee of the Electric Auto-

Lite Company and a member of the United Auto Workers. In

1948 he filed unfair labor practice charges against the

union and the company. Wnen Eck joined the union in 19 47

he authorized a check off arrangement in which the company

would deduct monthly dues of $1.50 from his pay. According

to the union, in September, 1947, the membership had decided

to increase monthly dues to $2.00. It was provided that if

a member attended the monthly meeting, they did not have to

pay the extra 50 cents. This amount did not become due

until after a member had not attended a meeting. The

international constitution authorized dues of $1.50 per

month and did not indicate that the local could increase

this. The local was permitted to fine members for non-

attendance .

Eck did not attend several meetings and he did not

increase the amount the company was permitted to deduct

from his pay. In December, 1948, he was suspended from the

union and subsequently discharged from work on the basis

of a union security agreement.

Eck charged the union with a violation of Section

8Cb)(2) of the LMRA and the company with a violation of

Section 8Ca)(3) of the Act. Together these provisions

prohibit the discharge of an employee under a union security
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agreement where union membership was denied or terminated

for reasons other than the failure of the individual "to

tender periodic dues and the initiation fees uniformly

regarded as a condition of acquiring or retaining member-

ship .

"

The Board decided in favor of Eck. Eck was, in

effect, expelled from, the union for nonpayment of a fine.

An individual who is expelled from the union for tliis

reason (or any reason other than nonpayment of dues) can

not be discharged from his job even if a union security

agreement is in effect. The union had violated Section

8(b)(2) by causing the discharge and the company had

violated 8(a)(3) by actually discharging Eck.

The Minneapolis Star and Tribune Company Case.—
The dual approach of the Board in union discipline cases

was first formulated in this case.^^ • It is a unique case

in that it involves the application of both halves of the

dual approach.

Willard Carpenter was a member of the Teamsters'

Union and an employee of the Minneapolis Star and Tribune

Company. The Teamsters engaged in a legal strike during

late 1952. Carpenter did not participate in the picketing

nor did he attend meetings during the strike. When \\[ork

resumed Carpenter was immediately suspended from the union

for a month. Subsequently the company refused to let him

work. At the end of the one-month suspension, Carpenter
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was permitted to go back to work. In addition to the

suspension, he was given a $500 fine and he was dropped

to last place on the seniority list. The union controlled

the seniority list whicli determined the order in which

members would bid for routes. At times, the seniority list

was the controlling factor in determining who v/ou] d v/ork

at all.

Carpenter filed charges that the union had violated

Sections 8(b)(1)(A) and 8(b)(2) of the LMRA by fining him

and by causing him to be laid off for a month. He charged

that the company had violated Section 8(a)(3) of the Act

by not permitting him to work during his suspension.

The Board made separate decisions on the basis of

each of the actions taken against Carpenter. With regard

to the seniority adjustment the Board relied on a 1952 case

in which the Board had decided that it was an unfair labor

practice by the union and the employer for seniority to be

administered by the union. ^^ In that case the Board found

that this arrangement was per se a violation of Sections

8(b)(1)(A), 8(b)(2) and 8(a)(3) of the Act .
^

"*

With respect to the one-month suspension and

discharge, the Board found that the company had violated

Section 8(a)(3) of the Act and that the union had violated

Sections 8(b)(1)(A) and 8(b)(2). The Board found that the

proviso to 8(b)(1)(A) did not permit the union to cause the

employer to discharge Carpenter.
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The Board allox/ed the fine. It recognized that

Section 8(b) [1] (A) did prohibit the labor organization from

coercing an employee, in the exercise of his rights guaranteed

in Section 7, to refrain from picketing. The Board did feel

that a $500 fine was coercive. But it found that the proviso

to 8(b)(1) (A) exempted this coercion from being an unfair

labor practice.

The Lummus Company Case.—This recent case^^ provides

an example of a situation in which the union let what could

have been strictly an internal affair , spill over into the

area of employment. It can be compared with the following

three cases in v;hich one might question whether the union

discipline \<;as ever strictly an "internal affair" of the

union.

Jam.es Kulvin was a member of Local 420 of the

United Association of Plumbers. In early 1963, he was

seeking employment with the Lummus Company (a construction

company in Delaware) with x\rhich Local 80 of the United

Association of Plumbers, a sister of Local 420, maintained

an exclusive hiring hall agreement. Kulvin reported to the

hiring hall and asked to be referred to the Lummus Company

in order to work as a welder. While at the hiring hall, a

business agent recalled that Kulvin had been involved in a

fight with a member of the Executive Board of the union.

He subsequently refused to refer Kulvin to the job.

Kulvin then \«/ent to the job site x\rithout referral.

The stev;ard at the job told Kulvin to leave and he refused.
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After an argument between the steward and the employment

manager o£ the company, Kulvin was refused employment and

he left.

Kulvin filed charges with the NLRB that the union

had violated Sections 8(b)(1)(A) and 8(b)(2) of the LMRA.

He also charged tlie company V7lth a violaLiun uf 8(a)(3).

The Board found that the union had engaged in the

above unfair labor practices. The Board held that the

union could try to force members to respect union officials.

In this case, though, the eventual outcome of the discipline

was a violation of 8(b)(1)(A) and 8(b)(2).

The Board disagreed \>7ith the Trial Examiner and

found that the company had also engaged in an unfair labor

practice by not permitting Kulvin to v;ork.

The case was appealed to the U. S. Court of Appeals,

District of Columbia.^'' The court held that the company

had not violated Section 8(a)(3) of the LMRA by refusing

employment to Kulvin. The court felt that the union had

been primarily responsible for the fact that Kulvin was not

hired. The court agreed with the Board on all the other

matters

.

The United Stone Case.—^The United Stone case^' is

similar to the above case in that what could have been an

internal union affair was allowed, by the union, to spill

over into the employment area. In making its decision only

on the basis of the possible loss of employment the Board

applied a broad interpretation of "internal union affairs."
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The Gibsonburg Lime Products Company of Ohio charged

that the United Stone and Allied Products Workers' Union

had violated Section 8(b)(1)(A). The charge arose when a

union official allegedly threatened three union members

that their jobs would be in jeopardy if they testified

against the union in a grievance hearing. Prior to the

alleged threat the individuals had signed a statement

agreeing with the employer's description of what had

happened in the incident that gave rise to the grievance

hearing. After the alleged threat the union members claimed

that they could no longer remember what had happened.

In making its decision the Board claimed that the

only problem was in deciding whether there had actually

been a threat of job loss. According to the Board, "as to

applicable law, this case presents no problem."

The Trial Examiner, whose report was accepted in

total, said that if the union had threatened employees with

a loss of employment, then there was a violation of Section

8(b)(1)(A) with respect to the rights guaranteed in Section 7.

He held that in this case it did not matter that the indi-

viduals were ujiion members who are bound by certain obligations

to other union, members. He quoted from an early Supreme Court

decision v/hich said:

The policy of the Act is to insulate employees' jobs
from their organizational right . . . designed to
allow employees to freely exercise the right to join
unions, be good, bad or indifferent members, or
abstain from joining any union without impairing
their livelihood. ^^
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The Trial Examiner went on to say that if the union

representative had gone no further than to inform the members

that they would be subject to disciplinary action for testi-

fying against the union, then there was not a violation of

Section 8(b) (1) (A). He recognized that this would be

coercive, but he contended that it would be protected by the

proviso to 8Cb)(l)(A). With regard to this proviso he stated:

The proviso privileges a union to discipline its own
members as union members, but not as employees, for
any reason it sees fit—and what a union may lawfully
do, it may, of course, threaten to do.^^

On the basis of the testimony of the parties involved,

it was decided that there was at least an implied threat of a

job loss and, therefore, the union had engaged in the unfair

labor practice.^"

The Prints Leather Company Case.—^I'he Printz Leather

Com-pany case^^ involves a unilaterally determined production

quota. Here again the Board applies a broad interpretation

of what may be considered "internal union affairs."

Edward Fabiszewski was a member of the International

Fur and Leather Workers' Union and an employee of the Printz

Leather Company of Philadelphia. In 1950, Fabiszewski

charged that the union had violated Sections 8(b)(1)(A) and

8(b)(2) of the LMRA. He also charged the company with a

violation of 8(a)(3). The charges arose after Fabiszewski

was repeatedly warned by union officials and by fellov; union

members that he was working too fast. Eventually the other

workers refused to work with Fabiszewski. The union steward
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met with Fabiszev\fski and told him, in effect, that the union

was going to have him laid off. The steward said, "we are

dictating around here," and "your kind is not liked by

anybody around here." The same afternoon the steward had

made these statements, Fabiszewski was discharged.

The Board found that the union had violated Sections

8(b)(1)(A) and 8(b)(2) of the LMRA by causing the company to

discharge Fabiszewski. In making its decision, the Board

recognized that Fabiszewski had refused to engage in a

"concerted activity" and that his right to do this was

guaranteed by Section 7. The Board also recognized that

the proviso to 8(b)(1)(A) could protect the union in

depriving a member of these rights but in this case the

proviso did not protect the union because Fabiszewski had

not been expelled from the union.

Although there was question of how much pressure

the union had put on the employer to discharge Fabiszewski,

the Board found that the union had violated Section 8(b)(2)

and that the company had violated Section 8(a)(3) of the

Act.

The Brotherhood of Painters Case.—^This case^^ is

very similar to the Prints Leather case but it involves an

even clearer example of an individual being disciplined for

earning too much money. The case involves three individuals

who were members of the United Brotherhood of Painters and

employees of the Spoon Tile Company of Denver. The individuals
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charged that the union had violated Sections 8(b) (1) (A) and

8(b)(2) o£ the LMRA by causing the employer to discharge them.

The individuals were employed by Spoon Tile for some

time when the company decided to speed up work by giving the

employees an extra hour pay each day. This was done because

the construction v7ork in which the company was involved was

falling behind schedule. Although there was no mention of

any established work rates, it was common practice for the

men to leave before the regular quitting time if they had

completed "all required work." V/hen they began receiving

the extra pay, this practice stopped.

The practice went on for a month before a union

representative found out about it and demanded that it be

stopped as "it constituted piecework." After this, the

extra money was paid on a monthly basis rather than a

weekly basis. When union officials found that the men were

still receiving the extra pay, they called the men before

the Executive Board and they were informed that they were

being referred to another job.

A union business agent went to the Spoon Tile

Company and informed them that if any of these men were

permitted to work, the union would "throw a picket line

around the project." Subsequently, the men were discharged.
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The Board found that the union had violated

Sections 8(b)(1) (A) and 8(b)(2) by causing the employer to

discharge the individuals. The reasoning of the Board was

identical to that in the Printz Leather case.

The case \\ras appealed to the Tenth Circuit Court of

Appeals in January, 1957.^^ In upholding the Board, the

court stated:

A union's action in causing an employer to discharge
union members who accepted incentive bonus payments
from the employer is an unlawful enforcement of union
rules, since the use of employment as a tool of dis-
cipline is pro?iibited by the NLRA.^"*

It is interesting to note that the court's opinion

was based on the enforcement of the union discipline and

not on the fact that the union had acted to remove the

rights of the individuals guaranteed in Section 7.

The Allen Bradley Case.—^The Allen Bradley case^^

is not directly concerned with a disciplinary matter. It

is included in this section because if the philosophy of

the court in this decision had been followed in other cases

it appears that there would have been much more intervention

by the courts in disciplinary matters. ^^ The reasoning of

the court in this decision is very much different than the

rationale behind the decisions in the following group of

cases. Although this decision has not been overturned, it

has been termed "inapplicable" in many subsequent decisions.

The relevant portions of the case deal with an

appeal by the Allen Bradley Company to the Seventh Circuit



- 102 -

Court of Appeals. The company appealed an NLRB decision

finding them guilty of an unfair labor practice in violation

of Sections 8(a)(1) and 8(a)(5) of the National Labor Re-

lations 'Act. The Board had found that the company was

engaging in an unfair labor practice by insisting that the

union bargain over a company proposal limiting the right

of the union to discipline members who refused to strike.

The company made the proposal after the union had

fined several members for strikebreaking. The company was

willing to bargain over the exact wording of the provision

but insisted that it be included in the contract before

an agreement could be reached. The actual provision included

the same guarantees of Section 7 of the LMRA. The union

took the position that a clause of this nature was not a

bargainable issue as it related solely to the internal

affairs of the union. The Board, as mentioned above, decided

in favor of the union.

The decision was appealed to the Seventh Circuit

Court of Appeals in 1960.^' The court overturned the

decision of the Board. The court said that the problem

was to determine if the clause dealt with "rates of pay,

wages, hours, or other conditions of employment" or "union

rules with respect to the acquisition or retention of

membership." If the former were true then the company was

right to insist that the clause was a bargainable issue.
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If the latter were true, then the union was correct to

insist that it vras not a bargainable issue.

The court held that the clause related to the

desire of the company to use the unimpaired services of

its employees. Therefore, it related to "terms and condi-

tions of employment" and was a subject of mandatory bar-

gaining. In making this decision the court distinguished

between it and a previous case involving an employer's

insistence that the contract include a provision for a

secret ballot strike vote on the basis of the employer's

last offer before the union could strike. ^^ In that case

the court held that the clause did only deal with the in-

ternal affairs of the union and, therefore, was not a sub-

ject for mandatory bargaining.

The Board insisted, in the Allen Br-adley case^ that

the clause was not a subject for bargaining as it related

to the right of the union to make rules with regard to the

acquisition and retention of membership. The court replied

that there was nothing in the case to indicate that the

fines had anything to do with membership. In answer to

this, the Board, in defending its decision, stated that

"the imposition of fines is merely a step in determining

membership status, nonpayment leads to expulsion."^

^

The court agreed that a union may have broad powers

with regard to membership but, the court felt, that there

were limits to this pov/er. The court stated:
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However, that power [the power to discipline members]

,

in our view is not absolute. It goes beyond any per-
missible limit when it imposes a sanction upon a mem-
ber because of the exercise of a right guaranteed by
the Act. Coercive action whether by way of fine,
discharge, or otherwise, which deprives a mem.ber of
his right to work and his employer of the benefits of
his services can not be said to relate only to internal
affairs of the union. '''°

Thus, the court overturned the decision of the NLRB

and held that the proposals presented by the Company re-

presented a proper subject for bargaining. In doing this,

the court presented a philosophy with regard to union dis-

cipline that was to be relied on extensively in the future,

but mainly by those supporting dissenting opinions.

Cases involving nonintervention

The following cases present the other half of the

dual approach to union discipline. They involve noninter-

vention. These cases are presented in chronological order

to illustrate the growing dissent to a broad interpretation

of "internal union affairs." The first three cases were

decided prior to the Minneapolis Star case in which the

dual appraoch was first developed. They illustrate the

early rationale of the NLRB and the courts in their policy

of nonintervention. The fourth case is the Minneapolis

Star case. The remaining four cases illustrate the atti-

tude of the courts in cases involving different disci-

plinary situations. In addition, their analysis will reveal

the rationale behind the growing dissent.
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The Conway Express Company Case.—^This case,'^

involving a charge filed in late 1947, represents one o£

the earliest interpretations of the proviso to Section

8(b)(1) (A) of the Taft-Hartley Act. It actually involves

two charges by the Conway Express Company against the

Teamsters Union. The company charged that the union was

violating Section 8(b)(4) of the Taft-Hartley Act by en-

gaging in a secondary boycott. The company also charged

that the union had violated Section 8 (b) (1) (A) of the Act —

-

by threatening to expel members who continued to work during

the boycott.

After reviewing the circumstances of the case, the

Board held that the union had not violated Section 8(b)(4)

of the Act. For the purposes at hand, the relevant issue

is the charge that the union had violated 8(b)(1)(A). There

was no question of the fact that the union had actually

threatened the members with expulsion.

As there was no threat of a loss of employment but

only a threat of a possible loss of union membership, the

Board held that the proviso to Section 8(b)(1)(A) had pro-

tected the actions of the union. The Board held that the

individuals had broken a rule which the union held to be

a determining factor with regard to the retention of mem-

bership. The Board said that the union is allowed to

prescribe rules for "retention of membership" regardless
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of the guarantees of Sectioi) 7. Therefore, the union had

not violated Section 8(b)Cl)(A).

The Swiss Colony Case.—^This early case'^ is

particularly interesting because it involves union dis-

ciplinary action against an individual who refused to take

part in a strike which was itself a violation of Section

8(t»)C4)(A) of the Taft-Hartley Act. It is also interesting

because the NLRB did not use a literal interpretation of

the proviso to 8(b)(1)(A).

The case involves a secondary boycott. The NLRB

decided that the Wine Workers' Union and the Teamsters'

Union had violated Section 8(b)(4)(A) of the Taft-Hartley

Act. The relevant issue for the purposes at hand is whether

the union had violated section 8(b)(1)(A) by threatening

to fine members who did not participate in the strike.

The Board was actually primarily concerned with

the question of the secondary boycott. As mentioned above,

the Board did find that the unions were engaged in a

secondary boycott. This particular decision was appealed

to the District of Columbia Circuit Court of Appeals and

upheld.

With regard to the question of a violation of

Section 8(b)(1)(A), the Board decided that a violation of

8(b)(4)(A) was not ipso facto a violation of 8(b)(1)(A).

According to the Board the proviso to 8(b)(1)(A) protects
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the union in "prescribing and enforcing membership rules,

and furnishes a meritorious defense insofar as the union

disciplines its members short of seeking to limit their

job opportunities."'^ The Board made no mention of the fact

that the individuals were not threatened with possible

loss of union membership.

The American Newspaper Publishers Association

Case.—^This case'^'* contains many of the same elements found

in the previous two cases. It is unique in that it involves

union disciplinary action against members working ^^/ith non-

members. It also is particularly significant because it

was appealed to a higher court which explained its reasoning

in upholding the decision of the NLRB.

After the Taft-Hartley Act prohibited the closed

shop, the local unions of the International Typographical

Union met and agreed to follow a bargaining policy designed

to perpetrate "closed shop" conditions. In effect, the

agreement involved an implied threat to employers that

union members would walk out if nonunion men were employed.

Upon walking out, the union would claim that there had been

a "lock out." On the basis of tliis, the American Newspaper

Publishers Association (ANPA) charged that the union had

violated Section 8(b) (2) of the Taft-Hartley Act. In addition,

the ANPA claimed that the union was violating Section

8(b)(1) (A) of the Act by using the threat of summary ex-

pulsion to force members to walk out if nonunion individuals

v/ere hired.
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The Board found that the union had violated Section

8(b)(2), but it found that the union had not violated Section

8(b)(1)(A). According to the Board, the threat of expulsion

was definitely coercive with regard to the rights guaranteed

by Section 7. But they found that the "unambiguous language"

of the proviso to Section 8(b)(1)(A) exempted this action

from t?ie 8(b)(1)(A) provisions. In making this decision the

Board stated:

In our viev;, by including the proviso, Congress unmis-
takably intended to, and did, remove the application
of a union's membership rules to its members from the
proscription of section 8(b)(1)(A), irrespective of
any ulterior reasons motivating the union's application
of the rules or the direct effect thereof on particular
employees

.

'' ^

The Seventh Circuit Court of Appeals heard the case

and upheld the Board in 1951.'^ The court stated that the

proviso to Section 8(b)(1)(A) meant that "union members

could be expelled for any reason and in any manner prescribed

by the organization's rules." The court defended this con-

clusion by relying on the legislative history of the proviso.

The court also defended its decision by saying that the

fact that Congress had not amended the Taft-Hartley Act since

1947 implied that it approved of the interpretations of the

Board.

The contention of the ANPA that expulsion could

result in a loss of employm.ent was not held to be relevant.

The Minneapolis Star and Tribune Company Case.—
The facts of this case" were discussed above. It will be
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recalled that the NLRB permitted a union to fine a member

for strikebreaking but the Board would not allow the union

to alter his seniority or to cause the employer to discharge

him. The matter of the fine is of concern here. With regard

to the fine, the complainant contended that Sections 7 and

8(b)(1)(A) of the Taft-Hartley Act gave him the right not

to strike.

The Board noted that the $500 fine was coercive

within the meaning of 8(b)(1)(A). The Board held, though,

that the proviso to Section 8(b)(1)(A) allowed this disci-

plinary action by the union. Although the Board did not so

state, it implicitly rejected a literal meaning of the

proviso.

The Board contended that the legislative history of

the Act supported its decision. In doing so it quoted the

following statement of Senator Taf t

:

The pending measure does not propose any limitation
with respect to the internal affairs of unions. They
will be able to fire any member they wish to fire and
they will still be able to try any of their members.
All that they will not be able to do, after the
enactment of this bill is this: If they fire a member
for some other reason other than nonpayment of dues,
they cannot make his employer discharge him from his
job and throw him out of work. That is the only result
of the provision under discussion.'®

As will be seen, the interpretations of Senator Taft

were not totally consistent with those of the other Senators,

including Senator Holland who actually introduced the proviso

to Section 8(b) (1) (A)

.
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The American Iron and Machine Works Company

Case.—^This case^^ represents an application o£ the

precedents set in the Swiss Colony case and the American

Newspaper Publishers Association case. It differs from

these cases slightly in that the union members were threat-

ened with discipline for working with "unfair freight."

The International Association of Machinists (lAM)

was involved in a dispute with the American Iron and Machine

Works Com.pany. Members of the union would folloirr the trucks

of the company to the loading docks of certain motor freight

common carriers. They would picket while the truck was on

the premises and ask employees not to handle the American

Iron freight.

Many of the dock workers were members of the

Teamsters' Union and they were instructed by the union not

to handle the "unfair freight." They were threatened with

fines for disobeying this order.

The company charged that the Teamsters and the lAM

were violating Section 8(b)(4) of the LMRA by engaging in

a secondary boycott. In addition, the company claimed that

the Teamsters were violating Section 8(b)(1)(A) of the Act

by threatening to fine individuals for handling American

Iron freight.

The Board found that both unions had violated

Section 8(b)(4) of the Act. In addition, the Board found

that the Teamsters had not violated Section 8(b)(1)(A) by
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threatening to fine members for handling the American Iron

freight. Relying on the Swiss Colony case, the Board cited

the fact that an 8(b)(4) violation was not ipso facto an

8(b)(1)(A) violation. The Board recognized that coercion

was evident but it felt that the coercion was exempted by

the proviso to 8(b)(1)(A).

The Sco field Case.—^I'he decision made by the NLRB

in this case^" was appealed to the Seventh Circuit Court of

Appeals and eventually to the Supreme Court. A final deci-

sion was not rendered until August, 1969. In the meantime

the two cases to follow this one (Associated Home Builders^

and Alii s- Chalmers) were decided by the Board on the basis

of their decision in this case. Actually, the Supreme

Court affirmation of this case was made on the basis of

the Supreme Court's affirmation of the Board's decision in

Allis-Chalmers J which, as indicated above, was based on the

decision rendered by the Board in this case.

For these reasons the Scofield case will be

discussed twice. Here the rationale of the Board in making

its decision will be considered in order to provide a basis

of understanding for the remaining two cases. Finally, the

case will be discussed again as the last case in this section

because it does represent the most recent decision of the

Supreme Court on this issue.

The case involves a charge filed by Russell Scofield

and several other members of the United Auto Workers' Union
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alleging that the union had violated Section 8 (b)(1) (A) of

the Taft-Hartley Act. The individuals were fined by the

union for exceeding the amount of incentive pay that the

union permitted them to earn. The union rule involved did

not set a production ceiling as such, but it limited the

amount a member could earn above the machine rate (the

minimum contract rate for a particular job classification).

Thus, when an individual produced a certain amount, he

could continue to work but, in order to comply with the

rule, he could not report, for credit toward his earnings,

any items produced in excess of the amount v;hich will give

him earnings equal to the maximum amount allowable. The

employee "banked" the excess earnings. The excess earnings

were paid to the individual when he was sick or could not

earn the basic machine rate for some other reason.

The company itself (the Wisconsin Motor Corporation)

did not place a limit on the amount an individual could

collect immediately. It would pay the individual his full

earnings, if he so requested.

In early 1961, the union discovered that Scofield

and some others had been violating the union rule. They

were fined amounts ranging from $50 to $100 and suspended

from the union. The union appealed to the state court to

enforce payment of the fines, which it did.^^ Scofield

and the others filed unfair labor practice charges in

January, 1962.
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The Board decided that the union had not violated

Section 8(b)(1)(A) of the Act. The Board offered an

extensive explanation of its decision. Member Leedom dis-

sented and argued at length that there had been an 8(b)(1)(A)

violation.

The Board contended that the proviso to Section

8(b)(1)(A) permitted the union to discipline members as it

had. It felt that this interpretation of the proviso was

in keeping with previous decisions and legislative intent.

The Board cited the decisions in Minneapolis Star and

American Newspaper Publishers to support its contentions.

With regard to legislative intent, the Board

emphasized that the addition of the proviso to Section

8(b)(1)(A) was meant to allay any fears that Congress was

interfering with the internal affairs of unions. The Board

quoted Senator Ball when he explained that the proviso

is designed to make it clear that we are not trying
to interfere with the internal affairs of a union
which is already organized. All we are trying to
cover is the coercive and restraining acts of the
union in its efforts to organize unorganized employees.®^

Member Leedom made several points in his dissenting

opinion. Most of these were rebutted by the Board in their

answers to the allegation of the General Counsel (representing ^'

Scofield) . First, Leedom contended that there had been a

violation of Section 8(b)Cl)(A) because a fine was coercive

and restraint and coercion were forbidden with respect to

the rights guaranteed in Section 7. The Board agreed that
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coercion was being practiced but it held that the proviso

to 8(b)(1)(A) permitted unions to coerce members.

Leedom did not feel that the proviso to 8 (b)(1) (A)

was intended to allow coercive acts by unions. In support

of this, he cited an earlier decision in which the Board

had stated that Section 8(b) was to place the same restriction

on unions as 8(a) had placed on employers.®^ IVith regard to

this he contended tliat a more literal interpretation of the

proviso was called for. In support of this, he cited an

earlier decision of the Board in which it had stated:

As ve read the 8(b)(1)(A) proviso, its sole purpose is
to guarantee to unions the privilege, as a voluntary
association to determine both who shall be a union
"member" and v;hat substantive conditions a "member"
must comply with in order to acquire or retain union
membership. ^

'*

Leedom argued that a more literal interpretation

of the proviso v;as also v.'arranted by the legislative history

of the proviso. He claimed that Congress meant only what

was actually contained in the actual wording of the proviso

and, therefore, fines were coercive activities that were

not exempted by the proviso. In support of these contentions,

Leedom cited the fact that in introducing the proviso.

Senator Holland stated that the proponents of Section 8(b)(1)

(A) had not intended that section "to affect at least that

part of the internal administration which has to do with the

admission or expulsion of members, that is, with the question

of membership."®^ In addition, Holland stated that the proviso

would make clear that section 8(b)(1)(A) would have no
application to or effect the right of a labor organization
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to prescribe its own rules of membership either with
regard to beginning or terminating membership.®^

Leeclom also cited the fact that Senator Ball had

described the proviso as specifically covering "the require-

ments and standards of membership in the union itself."®'

Leedom, himself, went on to say:

In face of these t\v'o authoritative statements from the
two men in the Senate most intimately acquainted with
the proviso, I can not, as my colleagues do, subscribe
to an interpretation based on the more general charac-
terization of certain legislators.®®

With respect to these points, the majority of the

Board contended that there was nothing in the legislative

history of the Act that would suggest that Congress would

permit a union to expel a member for a violation but not

permit the union to fine him for the same offense.

Leedom also dissented on the basis of the decision

of the Seventh Circuit Court of Appeals in the Allen Bradley

Company case (see above)

.

Leedom agreed that the Board should stay out of the

internal affairs of unions, but he felt that the case at

hand involved more than the internal affairs of the union.

He said that individuals may occupy the dual status of

being employees and union members. Matters which affect

these individuals only as union members are appropriately

called "internal affairs" of the union. But those matters

which affect individuals as employees are not internal

affairs of the union. The case at hand, he contended, was

not a matter of internal union affairs because it was

concerned with wages and production.®^
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Leedom concluded his dissent with the following

statement

:

Under my colleagues' reading of the proviso it would
appear that the union can turn any employment matter
or section 7 right into an internal union affair simply
by adopting a union rule or bylaw dealing with the
subject and disciplining employees thereunder. But
there is little evidence that Congress ever intended
to permit the subversion of em.ployees' rights by unions
under the guise of regulating tlie conduct of union
members. In short I think that when unions use the
union membership of employees—membership which may or
may not be voluntary—as a means of encroaching on
their rights as employees, which Congress did regulate,
the unions subject themselves to the sanctions of
8Cb) (1)CA) of the Act.^°

In answer to these points and in further justification

of its decision, the Board cited the Minneapolis Star case and

the ANPA case as indicating that the decision of the court in

Allen Bradley was not consistent with the usual interpretation

of 8(b)(1) (A). The majority of the Board also contended that

it would be presumptuous of them to change from their earlier

interpretation of 8(b)(1)(A) in light of the fact that the

Landrum-Griffin Act had not amended this provision.

Finally, with regard to Leedom' s comments quoted

above, the Board said that a union rule subjecting a member

to a fine if he exceeds a production ceiling does not mean

that he is subject to the fine as an employee. The Board

contended that nearly all union rules affect a member's

employment relationship by the fact that unions exist to

bargain over wages, hours and conditions of employment. The

Board concluded by saying that the union had deliberately

restricted enforcement of the rule to "an area involving the

status of a member as a member rather than as an employee."^

^
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The Allis -Chalmers Case.—^The Allis -Chalmers case^^-

represents the most disputed decision in the area of union

discipline. It is very significant because of the closeness

of the Supreme Court decision and the extreme civil liberation

dissent to this decision. Although the Supreme Court's

af f irjiiation of the Board's decision in the Scofield case did

not come until after their affirmation of the decision in

Allis -Chalmers J the decision of the highest court, in effect,

did affirm the Board's decision in the Scofield case because

the Board's decision in Allis-Chalmers was based on the

Board's decision in the Scofield case.

This 1962 case actually arose out of two separate

strike incidents. In both 1959 and 1962, the United Auto

Workers' Union called legal strikes against the Allis-

Chalmers Manufacturing Company. In both cases several

members of the union crossed the picket line and were

subsequently fined by the union. After the 1959 incident,

the union proceeded against the strikebreakers in the state

courts and collected the fines. In 1962, the union threatened

again to call on the state courts to enforce the fines. At no

time was the employment status or the membership status of the

individuals threatened. The company filed charges with the

NLRB in 1962 alleging that the union had violated Section

8Cb) (1) (A) of the LMRA.

The Board followed their decision in the Scofield

case and found that there had been no violation of

Section 8 (b) (1) (A)

.
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Member Jerkin wrote a separate concurring opinion

in which he explained some slightly different reasoning for

interpreting Section 8Cb)(l)(A) as it had been interpreted.

He said the individuals were still guaranteed the rights in

Section 7 of the Act just as the Constitution of the United

States guarantees freedom of speech. But just as the Consti-

tution does not insulate the individual from the consequences

of exercising the right of free speech, the LMRA does not

insulate the individual from the consequences of exercising

his Section 7 rights.

Member Leedom dissented for the same reasons as he

dissented in the Scofield case.'^

The decision of the Board was appealed by Allis-

Chalmers to the Seventh Circuit Court of Appeals.^"* In

September, 1965, the court upheld the decision of the Board.

In March, 1966, the court changed its mind and agreed to a

rehearing because of the "national significance" of the case

and because their previous decision seemed by many to be in

conflict with the Allen Bradley decision. This time the

court reversed the decision of the Board.

The court said that its original decision had been

made under the assumption that a literal interpretation of

Section 8(b)(1)(A) was not warranted. In changing its mind

the court decided that a more literal interpretation was

warranted. A fine, it held, could easily be a greater threat

than expulsion from the union. Therefore, the proviso

allo\-7ing the union to make rules with regard to "acquisition
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and retention" of membership would not automatically allow

the union to fine members. In addition, the court noted

that the individuals liad never been threatened with expulsion

for nonpayment of the fines.

The court further cited the fact that membership

is not voluntary for several individuals who were forced to

join through a union security provision. The court felt

that these people were only obligated to pay dues. They

were not obligated to pay fines for engaging in "protective

activities . "^

^

In concluding, the court said:

If the Congress did not mean to say what Congress had
so clearly said, then Congress itself must indicate
that fact by legislative enactment. This court should
not attempt to change the wording of this statute by
judicial interpretation.^^

Judges Hastings, Kiley and Suygert dissented. Their

reasoning is virtually the same as that used by the Supreme

Court in reversing the decision of the Seventh Circuit Court

and upholding the original decision of the Board.

The Supreme Court decided the Alii s -Chalmers case

in June, 1967.^' Justice Brennan wrote the opinion of the

Court. In it he rejected the contention of the Seventh

Circuit Court that a literal interpretation of Section

8Ct)3(l)(A) was warranted. The Court felt that Congressional

intent dictated that a literal interpretation not be used.

The Court based its affirmation of the Board's ruling on

four factors.
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First, it said tliat the union constitution is in

actuality a contract between the members of the union and

the union. It is a traditional practice of the courts to

enforce .this contract. Therefore, it was not valid to say

that the union had violated 8(b)(1)(A) by going to the

courts to collect the fines rather than threaten the mem.bers

with expulsion.

Secondly, the Court felt that the legislative history

of 8(b)(1)(A) clearly revealed that a literal interpretation

was not warranted. In support of this the Court cited the

statements of Senator Taft, which were used by the Board

in the Soofield case and Alii s- Chalmers to support this

same contention. The Court further contended that 8(b)(1)(A)

was actually intended only to curb the union while in the

act of organizing. To support this, they quoted Senator

Ball as saying:

The purpose of the amendment is simply to provide that
where unions, in their organizational cam.paigns, indulge
in practices which, if an employer indulged in them,
would be unfair labor practices. ^^

The Court also cited the fact that when Senator

Holland introduced the proviso, eliminating from the reach

of Section 8(b)(1)(A) "the right of a labor organization

to prescribe its own rules with respect to the acquisition

or retention of membership,"^ ^ Senator Ball replied:

I merely wish to state that the amendment offered by
the Senator to Florida is perfectly agreeable to me.
It was never the intention of the sponsor of the
pending amendment 8(b)(1)(A) to interfere v\rith the
internal affairs or organization of unions. ^°°
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The third basis of the Supreme Court decision was

the fact that the Landrum-Grif fin Act recognized that a

union member may be "fined, suspended, or expelled. "^ "

^

With regard to this, the Landrum-Griff in Act only provided

safeguards against "arbitrary" union discipline.

Finally, the majority opinion contended that "full"

membership in the union was voluntary. A "full" member was

an individual who v;ent beyond the basic requirements of the

union security agreement and participated in union activities

The basic requirement of the union security agreement was

payment of dues. With regard to this, the Court refused

to comment on what the decision would be if the union had

fined an individual who in actuality only paid dues.

The actual decision of the Court involved a four

to four split with Justice White casting the deciding vote.

IVhite wrote a separate concurring opinion which was rather

guarded. He indicated that he was doubtful about the

general implications of the Court's contention that it was

less coercive to collect fines through the threat of court

action than through the threat of expulsion. He did agree

that this was true of this case. He concurred on the basis

of this and because it was common practice to allow unions

to discipline strikebreakers.

Justices Douglas , Black, Harlan and Steward dissented.

Justice Black wrote the dissenting opinion. The dissenting

Justices cited four bases for their opinion.
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First, the Justices contended that the Court was

assuming that the proviso to Section 8(b)(1)(A) would allow

union members to contract av;ay their Section 7 rights to

"refrain from any or all of such (union) activities." The

dissenting Justices did not feel that this assumption was

warranted. In support of this they quoted a statement by

Senator Taft in ivhich he said that Section 7 was am.ended

"to make the prohibitions contained in section 8(b)(1)

apply to coercive acts of unions against employees who

did not wish to join or did not care to participate in a

strike or picket line."^°^

The second reason for the dissension of these

Justices had to do with the assumption by the Court that

a fine was less coercive than expulsion and, therefore,

implicitly covered by the proviso to 8(b)(1)(A). The

dissenters disagreed with this assumption and said that it

was especially not true in a case in which the fine was to ^^

be collected through court proceedings. The Justices

felt that the Court had wrongly given the union the option

of enforcing fines through the threat of expulsion or

through the threat of court action. They contended that

the addition of the court-enforced fine was a new "weapon"

in the "arsenal" of the union which Congress had not

provided for. They contended that a court-enforced fine,

as opposed to union-enforced fine, was beyond the "internal

affairs" of the union.
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The dissenting Justices claimed that the Court had,

by making this decision, written a new proviso to Section

8(b)(1)(A) which read as follows:

This paragraph shall not impair the right of a labor
organization, nonarbitrarily , to restrain or coerce
its members in their exercise of section 7 rights. ^°^

As their third basis of dissent, the Justices contended

that there was nothing in the legislative history of the

Act to warrant the creation of this new proviso. In

support of this, they quoted several comments by Senator

Taft. In answer to a question by Senator Pepper as to

whether unions would now be under the same restrictions

as employers. Senator Taft replied:

If there is anything clear in the development of labor
union history in the past ten years it is that more
and more labor union employees have come to be subject
to the orders of labor union leaders. The bill provides
for the right of protest against arbitrary powers which
have been exercised by som.e of the labor union leaders.
Certainly it seems to me, that if we are willing to
accept the principle that employees are entitled to the
same protection against labor leaders as against
employers, then I can see no reasonable objection to
the amendment. 8 (b) (1) (A) ^ °

"

In addition, the dissenters cited the fact that

Taft had repeatedly said that the bill v\fas to warn unions

"that they do not have the right to interfere or coerce

employees, either their own members or those outside the

union. "^°^

As a fourth point, the dissenters disagreed with

the Court with regard to whether the individuals acted

voluntarily in subjecting themselves to the fines. The

dissenters claimed that Section 8(a)(3) and Section 8(b)(2)
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made it clear that a union security agreement could only be

used to compel payment o£ dues. With regard to this they

stated:

If the union uses the union security clause to compel
employees to pay dues, cliaracterizes such employees
as members, and then uses such membership as a basis
for imposing court- imposed fines upon the employees
unwiilljig to participate in a union strike, then the
union security clause is being used for a purpose
other than 'to compel payment of union dues and fees.'
it is now being used to coerce employees to join in
union activity in violation of section 8(b) (2).^°^

It will be recalled that the majority had stated

that this presented no problem because the individuals

involved had participated in union activities other than

just payment of dues. The dissenters disagreed contending

that most individuals do not know that they must limit

their membership in order to avoid union discipline. The

dissenters felt that there was no way to knovv' exactly what

a person paying dues must refrain from doing in order not to

become a "full" member.

In concluding, the dissenters made the following

statement:

Section 7 and 8 together bespeak a strong purpose of
Congress to leave workers wholly free to determine in
"what concerted labor activities they will engage or
decline to engage. This freedom of workers to go
their own way in this field, completely unhampered by
pressures of employers or union, is and has been a

basic purpose of the labor legislation under consid-
eration. In my judgment (Justice Black) it ill
behooves this Court to strike so diligently to defeat
this unequivocally declared purpose of Congress, merely
because the Court believes too much freedom of choice
of workers will impair the effective power of unions.^"'
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The Associated Home Builders Case.—This case^°®

was decided on the basis of the NLRB decision in the Soofield

case and the Allis-Chalmers case. It is significant in that

it involves an undisguised unilaterally established production

quota and it reveals an interesting attitude of the court.

The International Brotherhood of Carpenters attempted

to enforce a unilaterally established production quota through

the threat of fines. When individuals refused to pay the fines

the union attempted to apply their dues to the fines and have

the individuals discharged from their jobs for nonpayment of

dues under a union security agreement. The Home Builders of

Greater East Bay (San Francisco) filed a complaint with the

NLRB charging that the carpenters had violated Section

8Cb)(l)(A) of the Taft-Hartley Act.

There was no problem with regard to the question of

applying the dues of the union members to the fines. All the

members of the Board agreed with the Trial Examiner that this

was an unfair labor practice.

The majority of the Board took issue with the fact

that the Trial Examiner implied that it might be a violation

of 8(b)(1)(A) for the union to fine members for overproduction.

They concluded that this was not an 8(b)(1)(A) violation.

Member Leedom dissented with regard to this latter matter for

the same reasons as he dissented in the Saofield case.

The case was appealed to the Ninth Circuit Court of

Appeals by the Associated Home Builders. ^°^ The court agreed

with the petitioner that the fines for exceeding production
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limitations were not protected by the right of the labor

organization to prescribe rules for the "acquisition and

retention" of membership. The court also agreed that the

production ceiling had to do with conditions of employment

and, therefore, was not an "internal union affair."

In addition the court questioned whether it was

wise for the Board to rely on the decision in the Soofield

case in making its decision. The court cited the fact

that the Soof-ield case was based on the decision in the

American Newspaper Pubtishers case. After the American

Newspaper Pubtishers case the same court which had upheld

the Board, in that case, made the Allen Bradley decision

which cast considerable doubt on the authority of the

American Newspaper Publishers decision. Thus, the court

not only criticized the decision of the Board in the case

at hand but also the decision in the Soofield case.

The court said that the fine was coercive and that

it was not protected by the proviso to Section 8(b)(1)(A).

But, the court noted that the decision in Allis-Chalmers

seemed to indicate that individuals may give up their

Section 7 rights when they join a labor organization. Rather

than become involved in this controversy, the court refused

to make a decision but sent the case back to the NLRB for a

decision as to whether the union had violated Section 8(b)(3)

of the Act by not bargaining over the production quotas.
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Although the Home Builders had not claimed that

there had been a violation of 8(b) (3), the court said the

Board should have investigated this.

The Soofield Case.—The Board's decision in this

case was discussed previously as it was on the basis of

that decision that the decisions in Allis-Chalmers and

Associated Home Builders vere made.

This case was appealed to the Seventh Circuit Court

of Appeals. ^^° This v/as the sam.e court that had been over-

turned by the Supreme Court in Allis-Chalmers . In viev; of

the Supreme Court's decision in Allis-Chalmers j the court

upheld the Board's ruling in the Saofield case.

The court decided that its decision in the Allen

Bradley case was not applicable because, in actuality, no

one in the case at hand was deprived of his right to work

and no employer was deprived of his employee's services.

Judge Knoch dissented and said that he felt the

fines were in fact an unfair labor practice. He contended

that the Court acted too hastily in applying the Allis-

Chalmers decision in light of the closeness of that decision,

In August, 1969, the Supreme Court affirmed the

decision of the Circuit Court. ^^^ The Court held that the

same reasoning as it applied in Allis-Chalmers was appli-

cable here. The Court offered little m.ore of substance,

but it did indicate that it would not hesitate to interfere

with union discipline if the discipline "invades or frus-

trates the overriding policy of the labor la\>/s."
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Justice Black dissented for many of the same reasons

he dissented in Allis-Chalmers

.

Conctuding Comments with Regard to Grounds

The above cases indicate that the NLRB and the courts

have continued a policy of nonintervention in union disci-

plinary matters unless an individual's employment is affected,

The decisions involving Section 7 and Section 8Cb)(l)(A) give

support to the contention, by Justice Black, that the Board

and the courts have, in effect, interpreted the proviso to

8(b)(1)(A) to read as follows:

This paragraph shall not impair the right of a labor
organization, nonarbitrarily , to restrain or coerce
its members in their section 7 rights.

Of course, in the Scofield case Justice White wrote that

the Court stood ready to prohibit any discipline for union

rules which "frustrate the ovcrrriding policy of the labor

laws." Apparently, though, there are very few things a

union can not require an individual to do with respect to

the employer-employee relationship. In the cases above,

unions have been permitted to discipline workers for strike-

breaking, working v/ith "unfair" materials, working with

nonmembers and exceeding unilaterally established production

quotas. In some cases, the activity of the union itself

has been held to be unfair on other grounds, but the right

of the union to discipline its members in pursuit of these

"unfair" activities has not been questioned.
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Thus, the change in "public" policy made in 1947

has had little effect on union discipline. The only effect

has been to stop the enforcement of union discipline when

enforcement would mean a loss of employment. For the most

part, the Board and courts have continued the policy of

viewing the union constitution as a contract between the

union mem.bers and the union.

It should not be concluded from the above analysis

that the courts have never prohibited union discipline.

The scope of this study covers union discipline as it relates

to employer-employee relationships. It is only within this

area that the above conclusions are valid. The courts have

disallo^^^ed union discipline in some instances and, ironically,

these cases usually involve matters that are "internal" to

the union in a very literal sense. ^^^

Signifioant Decisions and Disciplinary Procedures

In considering procedural matters, the courts do

not distinguish between cases in which the employer-employee

relationship is involved and those involving just the internal

affairs of the union. Therefore, many of the cases to be

mentioned here will not involve the employer-employee

relationship. The conclusions arrived at through the analysis

of these cases, though, hold true for all cases, whether they

involve the employer-employee relationship or not.

Until 1959 there was no federal legislation that

dealt with disciplinary procedures. Thus, prior to 1959,
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all questions of this nature were decided on a Common Law

basis. This will be the concern of the next section of

this chapter. In 1959 the Landrum-Grif fin Act made union

disciplinary procedures the concern of the federal courts.

Section 101 (a) (5) is the only section of the Act that

affects union discipline in matters involving the employer-

employee relationship. This is only because the section

affects all disciplinary matters. The decisions of the

federal courts in interpretation of Section 101(a)(5) will

be discussed in the final section of this chapter.

It should not be concluded from the above statements

that the Landrum-Griffin Act has only affected union disci-

pline through procedural requirements. Many provisions of

the Act involve union discipline by providing for certain

"rights" of union members. Most of these rights, though,

are only concerned with the internal affairs of the union.

Therefore, they are not treated here.

Froaeduvat Requirements Under Common Law

Prior to 1959 the courts acted rather zealously to

provide the individual with minimum procedural safeguards

in union disciplinary matters.^^' To the extent that these

safeguards were provided by the union constitution, the

courts refused to interfere and viewed the union constitution

as an enforceable contract. Yet, contrary to the courts'

attitudes with regard to the grounds for union discipline,

the courts have not hesitated to interfere when they believe
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that certain minimum procedural standards have not been

met. In these cases, the argument that the individual

was bound by a contract is not heeded.

Under Common Law the courts normally insist that

the individual be afforded safeguards with regard to suf-

ficent notice, a "full" hearing and an unbiased tribunal .
^ ^

*•

Sufficient notice

Sufficient notice has usually meant that the

individual be informed of the specific offense of which he

is accused and given an opportunity to prepare a defense.

This basic requirement takes precedent over constitutional

provisions

.

A rather early case (1900) in Texas involved an

individual who was fined for accepting wages which were

less than union scale. ^^^ Neither the complainant nor the

court questioned the reason for the discipline. What they

did question was the disciplinary procedure. Without prior

notice, and while at a regular meeting, the individual was

found guilty and fined. He protested and asked to defend

himself but his protests were ignored. In deciding that

this could not be allowed the court said:

In such cases the weight of authority tends to support
the doctrine that a bylaw providing for discipline
without notice or trial will be held invalid.^ ^^

The courts have also usually held that the charges

against an individual must be stated in specific terms.

For example, in a 1944 case involving the Theatrical and

Stage Employees* Union, the court disallowed the expulsion
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o£ a union member who had been involved in a fight. ^^' The

court's decision was based on the fact that prior to the

union hearing the individual was only told that he was

charged with "articles and sections" of the union consti-

tution.

The courts have not applied the above principles

unyieldingly. For example, in a 1930 Massachusetts case

a carpenter ivas fined for working with an "unfair employer . "^ ^

^

When he was notified of the impending disciplinary action,

he was not informed of the specific charges. The court

refused to interfere because at the time of the hearing

the union member did not object to the proceedings and he

admitted that he did know, in advance of the hearing, why

he was being disciplined.

Full heaving

The courts normally hold that a union member must

be given an opportunity to defend himself. For example,

in the Cotton Jammers case (the 1900 Texas case) the disci-

plined protested the summary nature of the proceedings and

asked to defend himself. He was ignored. The court held

that, regardless of the constitution, the individual must

be given a chance to speak on his own behalf.

This principle does not apply in cases in which the

defendant voluntarily waves this right. For example, in a

1914 New York case, the constitution of the Dock Workers

Union provided that an accused member had a right to counsel

and to cross-examine witnesses . ^ ^
^ The defendant was advised
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o£ these rights by the tribunal and he refused the aid of

counsel. The court found that the union had done all it

could to assure the individual of a fair trial.

With regard to the "full" hearing, the courts do

not apply their own principles as to wliat constitutes a

do normally hold that an individual must be allowed to

defend himself, they do not require that he be permitted

to cross-examine witnesses , ^ ^° have access to counsel^ ^^

or be exempt from retrial. ^^^

Unbiased trihunat

The courts have attempted to insure that the indi-

vidual is tried by an unbiased tribunal. This has been

very difficult except in cases in which impartiality has

been flagrant.

In a 1936 New Jersey case a painter had written a

nev;spaper article which was critical of the union leaders. ^^^

He was charged with "intent to promote dissent," tried and

found guilty by the union. The jury which found the indi-

vidual guilty was drawn from the District Council which

consisted of the union leaders. The court disallowed the

decision of the union tribunal on the grounds that the

tribunal consisted of "interested" parties. ^^''

The inherent problems of assuring impartiality

are exemplified in a 1945 case in which a union member was

tried and expelled for "conduct unbecoming a member. "^^^

Although the charge seemed to be a valid one, it was apparent
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that the individual, prior to the hearing, alienated nearly

all her coworlcers through her efficiency and constantly

energetic attitude. Actually, the individual was so

disliked, that a walkout v\fas threatened by a great majority

of the union members. The jury that found her guilty was

made up of fellow union members. The court was unable to

find evidence of a biased tribunal.

With regard to the problem of trying to assure that

the tribunal is unbiased, Clyde Summers, in 1950, wrote:

Shrewd officers do not sit on trial boards but use
their power within the union to place "yes men" in
such strategic spots. Elected committees reflect
the prejudices of the majority which elects them,
and a few union members have had the experience
necessary to develop judicial tem.perament . These
subtle forms of bias can never be reached by the
courts, for such bias is an inevitable product of
the procedure itself. ^^^

Procedural Requirements and the Landrum-Griffin Act

Section 101(a)(5) of the Landrum-Griffin Act states

No member of any labor organization may be fined,
suspended, expelled or otherwise disciplined except
for nonpayment of dues by such organization or by
any officer thereof unless such member has been
(A) served with written specific charges; (B) given
a reasonable time to prepare his defense; (C) afforded
a full and fair hearing.

Thus , the minimum requirements found under Common

Law were made statutory by the Landrum-Griffin Act.^^'

These minimum standards are enforced in cases in which the

provisions of the constitution to not offer comparable

protection. If the union constitution provides comparable

protection or more protection than Section 101(a)(5) then

the courts enforce the constitution.
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Standards have been set with regard to sufficiency

of charges, opportunity to prepare a defense, the nature of

the hearing itself, and the right to an unbiased tribunal.-'^®

Sufficienoy of charges

The courts have usually required that the charges

against an individual be reasonably specific. V/ith regard

to this point a United States District Court in Louisiana

stated:

V/e do not expect union officials to frame their charges
and specifications technically as formal legal pleadings,
however, we do require that they be so drafted as to
inform a member with reasonable particularity of the
details of the charges. ^^^

The court vv'ent on to require that the individual be

informed as to "time, place or particular circumstance."

Specification does not extend to information regard-

ing the names of the other individuals involved. For example,

in a 1965 Texas case a union steward was disciplined for not

checking the credentials of men on a particular job.^^° In

his appeal to the court he claimed that the charges were not

sufficient because he was not informed of the specific com-

plainants. The court held that this information was not

necessary.

It is not sufficient for the union just to inform

the individual of the constitutional provision which he has

allegedly violated. ^^^ More specific information is required.

The courts have ruled that charges were sufficient in cases

in which an individual, after being served with a vague or

general list of charges, demands and receives specific

information. ^ ^^ Although the responsibility to supply
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specific information lies with the union, this ceases to be

a controlling factor as long as the individual does receive

the necessary information.

With regard to sufficiency of notice, the general

attitude of the courts is expressed in the following state-

ment from a 1962 decision:

While it may well be that a highly articulate and
intelligent plaintiff fought against the resolution,
nevertheless, we have no right, without any factual
warrant, to draw the unrealistic conclusion that the
lack of notice of written specific charges and of
reasonable time to prepare his defense were not of
moment to him. ^ ^ ^

Adequate opipovtunity fov prepartion

The courts have not established a specific time

limit v^ith respect to how long a union member must have to

prepare his defense. They have consistently held that the

union must allow at least the amount of time allotted for

in the constitution.^^'* Regardless of the constitution,

the courts will intervene if they see that a reasonable

opportunity for preparation of a defense has been denied.

In cases of this nature the courts seem to look to

the surrounding circumstances in determining whether an

individual was afforded a "reasonable" period of time.^^^

For example, in a California case, the defendant received

notice of impending disciplinary action several days prior

to the hearing. This preliminary information was rather

vague. Three hours prior to the actual hearing the indi-

vidual was given the specifics of the charge. The court

ruled that this specific information was necessary in
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preparation of a defense and that three hours was not long

enough for this preparation. ^ ^

^

Nature of the hearing

The courts have excused the unions from applying

the same due process safeguard to their hearings as the

courts apply to their own proceedings. Again, though, the

individual must be afforded whatever safeguards are provided

for in the union constitution.

The courts have held that the individual is not

necessarily entitled to an open hearing. In 1963, a Federal

District Court in Tennessee found that an individual, who

had refused to present ivitnesses and defend himself in

protest of the closed hearing, acted to his ovm detriment .
^ ^ ^

Likewise, the courts have held the individual need

not be afforded the right to counsel. In 1960, a District

Court found that the guarantee of the right to counsel by

the Sixth Amendment of the United States Constitution does

not apply to labor union hearings . -^ ^ ^

The courts normally have looked to find whether the

individual was allowed to present evidence on his own behalf

and to cross-examine witnesses .
^

**

" These seem to be the

only tv70 real requirements of the courts with regard to the

actual hearing. ^"^^

Unbiased tribunal

Encompassed in the matter of providing a "full and

fair" hearing is the matter of an unbiased tribunal. This Ras
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been as difficult to control in the post-Landrum-Griffin

years as it was prior to the Act.

The courts have been reluctant to intervene on

the basis of a biased tribunal unless there is definite

evidence of impartiality. An example of a clear-cut bias

existed in a 1965 case that was eventually decided by the

Fourth Circuit Court of Appeals. ^'*^ In this case, the

individual who filed charges not only testified at the

hearing but deliberated with the Executive Board and

eventually voted on the charges. The court did find that

the tribunal had been biased.

In less clear-cut cases, the court will look to

the general atmosphere of the hearing to determine if the

tribunal was biased. For example, in a 1961 case, the

court found that the tribunal had been biased when it

proceeded under the Roberts Rules of Order and assumed

that the accused was guilty until he proved otherwise .
^ "* ^

For the most part, though, the court will not

interfere on the basis of the tribunal as long as no one

on the tribunal is directly involved in the case or has

been appointed by an "interested" party. In pursuing this

policy, the courts recognize the inherent bias of the union

member as the following statement from a 1965 decision

attests

:

And often members of a Committee are not an independent
tribunal entirely divorced from the affect of personal
animosities which exist. But the Court cannot find in
this record that the petitioner has sustained his
contention that these Committee members connived with
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any members of the local union to accord the petitioner
a mere pretense of a trial, with preconceived views as
to the ultimate result of the proceeding.^'*'*

Judicial Review

.It should be noted that the courts do not take an

active role with regard to union discipline. This must be

approached by an individual v;ho feels that he has been

unjustly treated. The courts assume that the union has

conducted a "full and fair" hearing. The burden to prove

otherwise rests with the individual .
^ "* ^

The scope of judicial review exercised by the courts

is exceedingly limited. Under the guise of insuring a

"full and fair" hearing the courts will look at the evidence.

Even in these cases, though, they look only to see whether

there was "a sufficient quantum of evidence upon which the

individual member was disciplined."^'*^ The courts will not

reverse the decision of a union tribunal, even if it disagrees

with its decision, as long as there is sufficient evidence to

support the verdict.^'*''

Concluding Comments with Regard to Disciplinary Procedures

The above analysis indicates Section 101(a)(5) of

the Landrum-Griffin Act did little more than make into

statutory law the procedural safeguards that had been

provided under Common Law.

With regard to what constitutes a "full and fair"

hearing, the courts have, in effect, formulated the

following rules:
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1. Individuals must be given a detailed description
of the charges.

2. Individuals must be given time to prepare their
defense.

3. Individuals must be allowed to defend themselves.

4. Individuals must be permitted to cross-examine
witnesses.

5. Individuals must be tried by bodies that are not
flagrantly biased.

These are the minimum requirements in order to

comply with what the federal courts regard as a reasonably

"full and fair" hearing.
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CHAPTER V

ARBITRATION AND REVIEW BOARDS

This final area of investigation is concerned with

decisions of "disinterested" third parties which affect

union discipline. Of specific interest are decisions by

arbitrators and by review boards.

Arbitration

In general, arbitration has had a very limited

effect on those aspects of union discipline which are of

interest here. The reasons for this are discussed belov/,

but first it should be noted that most of the decisions

which have affected union discipline were made prior to

1947.^ Usually, these decisions involved cases in which a

union security agreement was in effect and an employer re-

fused to discharge an individual who had been wrongfully

expelled from the union. ^ Some arbitrators felt that the

only relevant issue with which the employer should be con-

cerned was whether the individual had lost his "good

standing" in the union. ^ Other arbitrators decided that

only those individuals v:ho had been "rightfully" expelled

should be discharged.'* A consensus of opinion was never

- 149 -
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really reached with regard to this question and the matter

became irrelevant after passage o£ the Taft-Hartley Act.^

These seem to be three reasons which explain why

arbitration has not played a significant role in union

disciplinary matters. First, the arbitrators themselves

view these matters as being beyond their jurisdiction.^

They are concerned witli the labor-management relationship

and not the union-member relationship.

According to Morris Stone, Director of the American

Arbitration Association, another reason for the lack of

relevant arbitration is the fact that management seems to

prefer to challenge union discipline by filing unfair labor

practice charges v;ith the NLRB.' These charges can be of

the nature of those in the cases discussed in the previous

chapter or they can involve "refusal to bargain" by the

union. This latter group of cases involve the much larger

and much debated issue of management "rights."® These

matters again involve the union-managem.ent relationship and

are not within the primary focus of this study.

Finally, there may be a general reluctance by

management to become too deeply entangled in the issue of

union discipline. With regard to this Clyde Summers, in

1950, stated:

there is probably nothing less conducive to harmony
between the employer and the union than for the
employer to pry into the union's internal affairs.
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and no employer with any appreciation of the realities
of union organization and a concern for future rela-
tions would permit himself to be dragged into the
union's squabbles.^

Of course, these conclusions are subject to the

limitations of the information available regarding the

scope of arbitration.

Review Boards

Four unions provide for reviev; of union discipline

by outside review boards. The first union to institute this

type of program was the Upholsterers' union. Its board was

formed in 1953.^" Since 1953 the United Auto Workers, the

Marine Engineers' Beneficial Association and Packinghouse,

Food and Allied Workers had made provisions for outside

review of union discipline.-^ ^ These review boards are

normally made up of individuals from the fields of law,

education or religion. In all cases except the Upholsterers'

union, the board members are selected by the union president

or executive board. ^^ The Upholsterers select their board

members by convention. -^ ^ The four unions providing for

review boards have approximately 1,250,000 members.^"*

The reason for their limited importance is that

these boards, as their name implies, only review the de-

cisions of the union. Archibald Cox, one time chairman

of the Upholsterers' review board, described the board's

function:
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Our function is not to substitute ourselves for the
union's trial procedures. Our task as an appeal board
is to see that the constitution and bylaws were faith-
fully followed and that the trial was conducted and the
decision was rendered without unfairness to the accused. ^^

This general statement appears to hold true for

all the boards. ^^ The boards, in effect, only insure that

the constitution of the union is abided by; they do not

question the contents of the constitutions.^^ Therefore,

in terms of the scope of their authority, the boards actually

intervene with the internal affairs of unions less than the

courts. In those unions in which they exist, they serve

as the final step of the internal appeal process.
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CHAPTER VI

IMPLICATIONS FOR THE INDIVIDUAL

Tho prnvinus four chapters each dealt with separate

but related spheres of influence which affect the individual

in union disciplinary matters. Acceptance or rejection of

Hypotheses I, II and III will be based on the information

in those chapters. In this chapter the evidence with respect

to Hypotheses I and II is evaluated and Chapter VII similarly

deals with Hypothesis III.

Hypothef^is I

Hypothesis I, it will be recalled, stated:

Theie has been a trend toward increased freedom in the
use of discipline by unions in matters involving em-
ployer-employee interaction.

Based on the previous four chapters, it seems

appropriate to reject Hypothesis I. In the area of legis-

lation, the laws themselves, since 1935, have not increased

the freedom of unions to exercise discipline. It is true

that the Wagner Act probably greatly legitimized the use

of discipline by unions, but subsequent legislation has not

further increased this freedom. It is also true that the

laws appear to have done little to curb union discipline

155
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except in cases in which employment is at stake or discipline

is flagrantly arbitrary.

The research also revealed that union constitutions

are generally vague and normally give the union great dis-

ciplinary powers. At the same time, the degree of freedom

in disciplinary matters granted by the constitutions to

unions has not increased. On the contrary, union constitu-

tions may have become slightly more definitive since 1959.

The NLRB and courts, likewise, have not caused a

trend toward increased union disciplinary power. It is

true that their decisions have resulted in tremendous

freedom for unions in disciplinary matters. But the policy

of the Board and the courts has been consistent and, there-

fore, they have not caused increased disciplinary freedom.

In actuality the decisions of the NLRB and federal courts

have left unions in virtually the same position \\rith regard

to discipline as they were in under Common Law.

This may not seem consistent with the decision of

the Supreme Court with regard to one of the matters at

issue in Allis-Chalmevs . The Court decided that it was

not an unfair labor practice for a union to enforce a fine

through court actions. In making this decision the Court

did little more than permit the state courts to continue

their application of the "contract-property right" theory.^

By declaring that it was not an unfair labor practice to



157 -

enforce fines, the Court did not give unions any additional

power with regard to contractual (constitutional) enforce-

ment.

The areas of abritration and review board decisions

were found to have very limited relevance to union disci-

pline.

For these reasons, it seems appropriate to reject

Hypothesis I. At the same tim.e, it does not seem unrea-

sonable for the student of labor relations to receive the

impression that unions have gained in their freedom to

discipline members. Two factors are responsible for this

initial impression. First, the Landrum-Griffin Act re-

strictions on union discipline have been less comprehensive

than one might initially expect. Secondly, during the past

few years, union discipline cases have received more pub-

licity than in previous times. The decisions in favor of

the unions were not unusual but the publicity brought about

by the new civil libertarian dissent to these decisions has

given the false impression that these decisions were indi-

cations of possible new policies.

Hypothesis II

Hypothesis II was stated as follov;s:

The exercise of union discipline has resulted in the
loss of individual freedom.
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Rejection of Hypothesis I does not dictate that

Hypothesis II also be rejected. There is really no question

as to whether Hypothesis II should be accepted or rejected.

Union constitutions are replete with rules indicating which

activities a union meinber is at liberty to engage in or not

engage in. The NLRB and court decisions also illustrate

that there is not spontaneous consistency in union members'

behavior and, therefore, certain activities are punishable.

Thus, the more important issue to be discussed here is what

the implications of union discipline are in terms of indi-

vidual liberty.

Implications

The Individual as a Bargaining Unit

As the constitutional provisions and the NLRB and

court decisions indicate, union discipline is often involved

in matters which also involve the employer-employee rela-

tionship. The discipline is often used to enforce union

rules which involve the very heart of this relationship.

The individual union member finds that wages, hours, working

conditions and almost all aspects of employment have been

decided collectively. If he dissents by seeking to approach

some aspect of the employer-employee relationship as an

individual bargaining unit, he finds that he is subject to

disciplinary action. Thus, by joining the union he loses
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his status as an individual bargaining unit and whatever

protection the market could offer him as a seller of labor.

It should be noted that the individuals that do strike out

on their own apparently feel it is their own advantage and

do not feel that they will be at a disadvantage in the

market place .

^

Aside from the possible loss of pecuniary advantages

of bargaining as an individual, a second implication of

union discipline for the individual as a bargaining unit

is the fact that by removing individual action as an al-

ternative, the union may remove from the individual a

potential source of psychological satisfaction. Although

it would be difficult to present scientific evidence with

regard to this, it does seem that there is a certain amount

of satisfaction to be derived from acting and achieving as

an individual. Whether it be a "boost" to an individual's

ego or an increase in self-awareness or identity, this

satisfaction is of value and it is quite possible that the

pecuniary gains of passing up this psychological satisfaction

arenot always as great as the value of the psychological

rewards foregone.

It appears that unions, in general, do not believe

that collective bargaining and individual bargaining can

coexist at all. V/ith regard to the framework presented by

John Stuart Mill, it appears that unions apply what might
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be called an extremely "conservative" policy with regard

to determining how much individvial liberty is allowable

before the general (union) welfare is endangered.

In short, in the United States, an individual is

guaranteed the right to act collectively or as an individual,

In the area of labor relations, the individual who "chooses"

to act collectively seems to be bound to this position.

In effect, he becomes what might be termed a "second class

citizen." Some of the rights he had before he became a

union member are no longer his when he decides to associate

himself with a union.

One can not help but ask if this consistent policy

of "conservatism" is really necessary. It is quite pos-

sible that the unions have experienced a type of ends-means

inversion. It is, of course, true that the union serves

to protect the members from the disadvantages of bargaining

individually.^ It is possible, though, that in attempting

to "protect," unions may have become more concerned with

the method used to maintain a "united front" than with the

final outcome. It appears that unions have dealt the in-

dividual a serious injustice by not exploring the possi-

bilities of coexistence between collectivism and individ-

ualism.
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Rights of the Accused

The implications o£ union discipline are more

specific when one considers the rights o£ the individual

once he has been accused of an offense. As the previous

analysis has shown, the rights guaranteed to individuals

by the Sixth Amendment to the United States Constitution

do not extend to the internal affairs of the union. These

safeguards appear to be viewed by most unions as "unnec-

essary" legal teclmicalities and they are often not guar-

anteed to union members by the union. Yet if these

safeguards have utility in the courts, then they would

likely serve a useful purpose, from the point of view of

the individual, in the internal affairs of the union.**

In discussing the rights of the accused, it should

be noted that there is no intent to accuse all unions of

denying these rights just because there are often no pro-

visions for them. This fact, though, in no way lessens

potential problems which may arise because these rights

are not guaranteed. Archibald Cox stated the proposition

very aptly when he wrote:

it has never been seriously contended that minorities
should not be granted protection against oppression on
the ground that majorities do not abuse their power
very often, nor have we been willing in other fields
to forego erecting legal safeguards in the hope that
the majority would learn to exercise greater self-
control. ^
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Right to counsel

As indicated in Chapter III, 96 o£ the 158 union

constitutions considered in the Bureau of Labor Statistics'

study provided that an individual has a right to counsel.

Frequently, though, professional attorneys were barred from

serving in the role of counsel.^ Also, it should be recalled

that the "right to counsel" is not encompassed in the re-

quirements of Section 101(a)(5) of the Landrum-Grif fin Act.

Thus, the individual is often not afforded the

opportunity to consult with someone, who is knowledgeable

with regard to the member's rights within the union and

under the labor laws. Indeed, it v;ould be presumptuous to

assume that the individual union member approaches the

union disciplinary hearing with full knowledge of the pro-

tections afforded him by the union constitution and labor

legislation. Even in those cases in which the individual

is guaranteed the right to counsel, there is some question

as to how valuable the assistance of a fellow union member

can be.

Unbiased tribunal

Fifty-eight of the constitutions studied provided

for an unbiased tribunal. This safeguard is to some extent

guaranteed by Section 101(a)(5) of the Landrum-Griff in Act.

The problems of enforcing this requirement were discussed

earlier and it was revealed that the courts usually will
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not intervene unless the tribunal is flagrantly biased. In

view of the fact that 100 constitutions did not guarantee

an unbiased tribunal, it should be recalled that the Landrum-

Griffin Act does not call for the court to initiate action,

but the individual must appeal to the court for relief.

The implications of an unbiased tribunal are too

obvious to warrant discussion. But it should be noted that

the absence of this safeguard does not mean that the tri-

bunal will be biased. At the same time, the potential does

exist. As important as the existence of the potential is

the fact that the courts find it so difficult to intervene

in cases involving what might be termed "subtle" impartiality,

as described in Chapter IV.

Change of venue

Relevant to the problem of "subtle" forms of

impartiality is the fact that only four constitutions pro-

vided for a change of venue. Again it would be presumptuous

to assume that the mood of an entire local union would

always be such as to deny the individual any chance of

facing an impartial tribunal. At the same time, it does

not seem presumptuous at all to suppose that there could

be cases in which a union member has so alienated the local

members that he would find it most difficult to obtain a

strictly objective hearing from them. A change of venue

to a different local would at least give the individual
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more o£ a chance to have his case decided on the basis of

the evidence.

Double jeopardy

As indicated in Chapter III, the union constitutional

guarantees against "double jeopardy" are somewhat different

than those in the courts. The union constitutions often

provide that an individual may be tried by a different

tribunal or at a different level. In this case one must

at least grant the fact that the possibility for harassment

exists.

Pve sentat 'ton of witnesses

As reported in Chapter III, only 58 of the 158

constitutions considered in the Bureau of Labor Statistics'

study specifically granted the individual the right to

invite witnesses on his own behalf. This right was also

not guaranteed by Section 101 (a) (5) .of the Landrum-Griffin

Act.

In short, here again the potential for injustice

arises. TVhile the individual may be allowed to cross-

examine witnesses, this does not overcome the disadvantages

of not being permitted to call on "friendly" witnesses.

Summary disoipline ^ cross-examination and testimony on

one's own behalf

The courts have interpreted section 101(a) C5) of

the Landrum-Griffin Act to make it unlawful for a union to

summarily discipline its members. In addition, the courts
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have ruled that minimum standards of "fairness" include the

right to cross-examine witnesses and to testify on one's

own behalf.

The survey of union constitutions revealed that

after passage of the Landrum-Griff in Act some unions

specifically eliminated provisions for summary discipline.

Yet a majority stil] maintained these provisions. Only 54

of the 158 constitutions guaranteed that the individual

could testify on his own behalf and 45 provided that the

individual could cross-examine witnesses. Again, it would

not be appropriate to assume that the rest of the unions

do not allow an individual to defend himself or cross-

examine witnesses. Yet this does not lessen the importance

of the instances when these individual liberties are denied.

These three areas are particularly interesting

because they involve legislative guarantees that may not

be included in the union constitution. Therefore, it is

important to note that the courts do not take "affirmative

action" but they must be appealed to by the individual.'

This, of course, is not a realistic alternative for many

individuals .

®

The individual who wishes to file an unfair labor

practice charge with the NLRB is, likewise, faced with

feasibility problems. Especially in the case of the Board,

the individual is faced with the prospect of a delay of

several months.^
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Voluntarism as Disaipl-ine Avoidance Teohnique

It is argued that an individual who joins a union

voluntarily enters into a contract xvith the union and,

therefore, voluntarily subjects himself to disciplinary

action.^" VHiile this may be theoretically true, as a

practical matter, voluntarism loses much of its potency

as a protective device.

Even the most naive student of labor relations or

the most ardent supporter of organized labor would probably

admit that considerable pressure is often exerted on in-

dividuals to join unions in certain industries in so called

"right to \';ork" states.

In states which do permit union-shop agreements

it is often contended that an individual can avoid union

discipline by not becoming a "full" member of the union. ^^

Here again, though, there are practical problems. The

limitations of not becoming a "full" member as a discipline

avoidance device were discussed by Justice Black in his

dissenting opinion in Allis-Chalmevs . He wrote:

Fev employees forced to become "members" of the union
by virtue of a union- shop clause wi].l be aware of the
fact that they must somehow "limit" their memhership.
. . . Even those brash enough to attempt to do so may
be unfamiliar with how to do it. Must they refrain
from doing anything but paying dues, or will signing
the routine union pledge still leave them with less
than full membership. ^

^

The problem is probably most concisely stated by Robert

Kirk in a Cornell Law Review article. He states that
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many employees will not kno\^ they may limit their
status, few will know how to do so, and few will dare
test their status by exposing themselves to union
suits. ^

^

There is also some question of whether not becoming

a "full" member is even a theoretically sound method of

avoiding union discipline. It will be recalled that the

Supreme Court in Allis-Chalmsrs partially justified its

decision by claiming that the disciplined individuals had

voluntarily become "full" members of the union. Yet the

court specifically avoided the question of what their

decision would have been had the individuals involved not

been "full" union members.^"*

Regardless of the theoretical arguments, it does

appear that the argument that an individual voluntarily

subjects himself to union discipline is a questionable

defense of union discipline. In addition, even if vol-

untarism is a theoretically and practically sound m.ethod

of avoiding union discipline one must not forget that even

voluntary, "full" union members must almost totally sub-

ordinate individualism to collectivism. This in itself,

as discussed earlier, is of considerable importance.

Immunity

In 1958 Roscoe Pound published a work entitled

Legal Immunities of Labor Unions .^^ In it he describes the

immunities of labor unions with regard to employers and
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the community. The information in Chapters II-V above

suggests that the union, as an entity, enjoys considerable

immunity with regard to the individual members.

As indicated in Chapter IV, an individual who

believes that he has been disciplined arbitrarily can

appeal to the courts on the basis of Section 101(a)(5) of

the Landrum-Griffin Act. An individual who believes that

he has been disciplined in a manner inconsistent with the

union constitution may anpeal to the courts on the basis

of the "contract-property right" theory. Finally, the

individual may appeal to the NLRB if he believes that the

union has coerced or restrained him in the exercise of

his Section 7 rights.

With regard to Section 101(a)(5) of the Landrum-

Griffin Act, there are minimum safeguards afforded the

individual. These safeguards are quite different than

those deemed necessary in a court of law. With regard to

the "contract-property right" theory, the courts have

virtually exempted union members from the protection of

Sections 8(b)(1) and 7 of the Labor Management Relations

Act.

Thus the individual finds himself legally bound by

the union constitution. As indicated in Chapters III and IV

these constitutions embody a rather narroiv^ view of how much

individual liberty can be exercised. Due to the courts'
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application of the contract-property right theory and the

interpretations of the NLRB the union enjoys considerable

immunity in the application of its constitution.-^^ How

representative the constitution is of the wishes of the

union members is, of course, open to question. But, re-

gardless of how representative the union constitution is,

one who values individual liberty must be concerned for

those individuals who are in the minority.

Finally, it should be noted that, aside from the

immunities enjoyed by unions as a result of legal factors,

it seems likely that a degree of immunity is afforded by

some informal factors. Included among these factors are

the ignorance of individuals with regard to labor legis-

lation, the financial limitations of individuals and

lim.itations due to time.

The evidence supports the contention that

Hypothesis I is disproved and that Hypothesis II is proved.

There has not been a significant increase in the power of

unions to discipline members. Yet the disciplinary freedom

exercised by unions has greatly reduced individual freedom.
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CHAPTER VII

IMPLICATIONS FOR MANAGEMENT

-^ t J- -J li^ I- 3. pl.li"pCSG CX ciilS Study 1,0 DCC0m6 liiVOj-VSu

in the philosophical arguments regarding the management

"rights" issue. It does seem appropriate, though, to discuss

two approaches used in studying the issue. It is believed

that the implications o£ union discipline discussed here

are relevant regardless o£ which approach is employed.

The "Rights" Issue

The management "rights" issue actually involves a

variety o£ matters. First, there is concern with regard

to how much decision making power has been transferred from

management to organized labor. ^ Secondly, there has been

concern with how and v/hy this transfer has occured. Finally,

there is consideration of the normative aspects of this

transfer.

The Traditional Approach

As mentioned above, there are two approaches to the

consideration of these three aspects of the management

"rights" issue. The first approach might be called the

"traditional" approach.^ This approach assumes that

172
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management and labor are separate entities. Management is

viewed, initially, as having a "fund of rights" which flows

from the fact that they represent those with property

rights. According to this approach, organized labor has

been involved in a steady process of taking these "rights"

from management.^ This "erosion" has occured primarily as

a result of the negotiations between management and labor.

Much of the research and writing conducted on the

basis of this approach seems to be inspired by the belief

that this transfer of "rights" from those representing

property interests has political overtones."*

The New Approaah

The second approach to the study of the management

"rights" issue is relatively new. This approach was

initiated in 1964 by Margaret Chandler, a professor of

sociology at the University of Illinois.^ Chandler developed

this new approach largely as a reaction to what she per-

ceived as inadequacies in the "traditional" approach. Vvith

regard to the three matters usually considered in a study

of management rights, the new approach deemphasizes the

question of how much decision making power has shifted from

management to labor. Chandler holds that the traditional

approach has actually become a "win-losses, last-inning

scorekeeping approach," as a result of too much concern
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for ascertaining exactly how much decision making power has

shifted.^

The new approach also deemphasizes the concern over

the political overtones of the "rights" issue. Although

there do appear to be implicit normative judgments embodied

in Chandler's work, this is deemphasized as a basis for the

research. ,-
. -

The new approach is quite different from the

traditional approach in matters relating to how and why the

transfer has occurred. According to Chandler, the tradi-

tional approach is primarily concerned with "how" the

transfer has occurred and it seeks to explain this through

union-management negotiations, arbitration and past prac-

tices.' In formulating this new approach, she attempted

to deemphasize how the transfer has occurred and place

more emphasis on why it has occurred. In order to do this,

the new approach considers legalistic, organizational and

collective bargaining aspects as they exist within a larger

intercultural , economic and technological matrix. Partic-

ular emphasis is placed upon the impact of the technical

organization of work, the implications of technical change

and the alignment of organizational interest groups both

inside and outside the firm.

Thus, legalistic and collective bargaining factors

are deemphasized but not eliminated in the new approach.
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This Study

As will be discussed below, it is believed that

union discipline has aided the union in negotiation over

issues which management once regarded as its prerogatives.

Thus, union discipline appears to be relevant to the "rights"

issue from the point of view of the traditional approach.

It is also believed that the implications discussed

are relevant from the newer approach. There are two reasons

for this. First, the newer approach actually appears to

encompass the traditional approach but it is broader and

just places emphasis in different areas. Secondly, the

implications discussed here are not just the result of

union-management negotiations but the interaction of the

union and management with government. Thus, the matters

fit into the expanded scope of Chandler's approach. It

should be noted that Chandler criticized the traditional

approach because it failed to consider the importance of

"negotiations between the government and the employers."®

Regardless of which approach is taken, or any

normative judgments made, there seems to be universal

agreement that there has been a decline of management's

exercise of what it assumed in the past were its prerogatives

This, in actuality, is the only necessary area of agreement

in order to proceed.
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Imptiaations

Eypothssis III

Hypothesis III, in actuality, deals with the

implications c£ union discipline for management. It will

be recalled that Hypothesis III was posited:

Union discipline has contributed to the decline in
management's exercise of what it assumed in the past
were its prerogatives.

Two limitations of this hypothesis should be noted.

First, there is no intent to become involved in a discussion

of whether management or labor is entitled to, or should

be entitled to, certain rights or prerogatives. Secondly,

rejection or acceptance of the hypothesis depends upon

whether union discipline has contributed to this decline.

It is not hypothesized that union discipline is a necessary,

sufficient, or necessary and sufficient cause.

It seems appropriate to accept Hypothesis III.

Three different aspects of the union discipline matter lead

to this conclusion. First, union discipline has, to a great

extent, contributed to the decrease in opportunities for

employers to bargain with employees as individuals. As has

been pointed out, employees theoretically have the right to

bargain collectively or as individuals. But, as noted in

Chapter IV, the effect of union discipline is to bind the

individual very closely to the collectively made agreement

whether he agrees with specific aspects of the agreement.
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This also has the effect of decreasing the employe! 's

opportunity of bargaining with individuals. Of course, the

majority of union members may find little or nothing ob-

jectionable about the contract and, therefore, they do not

stand as potential individual bargainers. At the same time,

though, the threat of union discipline removes from man-

agement the opportunity to bargain with potential dissenters.

The second matter with regard to the acceptance of

Hypothesis III deals with the individual who is faced with

the prospect of disciplinary action by both management and

the union with regard to a particular aspect of employment.

Cases have been presented in which the union had rules

which related to aspects of employment which were tradi-

tionally assumed by management to be within the scope of

their prerogatives (e.g., Soofietdj Associated Home Builders).

In these cases, when the individual adhered to the union

rule rather than the wishes of management, the effect was

to remove from management its ability to control that par-

ticular aspect of employment.

The final matter with regard to the acceptance of

Hypothesis III deals with an indirect effect of union dis-

cipline. Negotiations between unions and employers often

deal with issues which were once believed by management to

be within the scope of its prerogatives.' How well the

union will do in the negotiations is dependent upon many

factors.^" Among these factors is the ability of the union
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to call everyone out on strike and, thus, present a united

front. A significant factor in maintaining a united front

is union discipline. The cases in this study which exem-

plify this use of union discipline \\,'ere those which involved

strike breaking (e.g., Allis-Chalmevs ^ Minnesota Star'). A

consideration has not been made of cases in which union

discipline was confined to the internal affairs of the union

because this would be beyond the scope of this study. There

is, however, considerable evidence to suggest that these

internal union discipline cases also involve efforts to

promote a united front . ^
^ Thus, to the extent that the

union employs disciplinary measures to promote a united

front to aid in negotiations involving management "rights"

issues, one must conclude that union discipline has con-

tributed to a decline in the exercise of management's

"prerogatives."

Other Imptiaat-ions

The implications of union discipline for management

discussed v;ith regard to Hypothesis III give the impression

that management \>?ould always regard union discipline un-

favorably. Other implications, though, indicate that

management could take the opposite view.

Since 1959, employers have found that strict union

discipline may, from their point of view, have advantages.

A recent item in Business Week reported:
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Laws passed to assume democracy within unions give a
guaranteed opportunity to malcontents and minority
groups to challenge union authority and perhaps upset
agreements negotiated by the officers. As some employers
ruefully will admit, the Landrum-Grif fin Act of 1959
not only ended heavy-handed union leadership but also
undercut leadership. . .

.^^

This statement is primarily concerned with the safeguards

contained in the "Bill of Rights" of the Landrum-Griff in

Act to insure union democracy. Encompassed in this "Bill

of Rights" is Section 101(a)(5) which limits union disci-

pline.

Needless to say, the agreements that are "upset"

are often the result of dissatisfaction with the wage

settlement . ^
^ In actuality, today, one out of every seven

agreements is rejected by the rank and file.^"* At one

time, according to Business Week, rejection was an oddity.

It is likely that an employer faced v;ith the prospect of

a rejection of a negotiation settlement or a wildcat strike

would look quite favorably upon increased use of union

discipline. The article summarizes the situation:

The upshot of all this is that union leaders dare not
come back \vith a package that does not contain some-
thing for every group within the membership. Any
unsatisfied group—young, old, ethnic, skilled or
unskilled—^may become the core of rebellion. ^^

To the extent that the lack of arbitrary disci-

plinary power has contributed to increased union democracy,

it appears that the Landrum-Griff in Act's safeguards

against arbitrary disciplinary action have contributed to the

recent necessity for union leaders to be more responsive.
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The removal o£ at least some of his disciplinary powers

has contributed to the fact that the union leader must

respond.

Union discipline may also be viewed favorably by

management when the union has the role of enforcing certain

aspects of the contract between the union and management.

If an employer has already lost control of some aspect of

employment which it had previously regarded as its prerog-

ative, there may be utility in assuring that there will

still be consistency in the administration of this aspect

of employment. For example, if the power to control em-

ployees with regard to quality of output passes from

management to the union, it is quite possible that manage-

m.ent xvould look favorably upon the union's attempt to curb

shoddy v;orkmanship

.

It is obvious tliat the imiplicaticns for management

of union discipline are rather paradoxical. As discussed

above, union discipline m.ay contribute to a decline in

management's exercise of what it once considered its

prerogatives. This can happen directly as a result of the

threat of union discipline with regard to aspects of em-

ployment on wliich there are no contractual provisions.

Union discipline can also contribute indirectly to this

decline by aiding the union in its efforts to present a

united front when bargaining over these issues.
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With regard to this second factor, though, the

experience of the 1960 's has indicated that union discipline

can act as a "two-edged sword" from the point of view of

management. While the use of discipline may act to

strengthen the union in its negotiations with management,

the lack of disciplinary power can act to make union

leadership more responsive and, therefore, possibly, more

likely to make higher demands. Also, while union dis-

cipline may contribute to the loss of \\[hat were once con-

sidered to be management's prerogatives, it is not

unreasonable for management to desire that the union then

use its disciplinary power to force members to conform to

the requirements of the contract.

At this time it is impossible to determine the

complete significance of all these implications of union

discipline for management. It may be, though, that 1970,

because of the high number of contracts that expire, will

be the year that determines what the attitude of management

toward union discipline should be.

Immunity

The immunity of unions with regard to the

disciplined individual was discussed in Chapter IV. In

many cases discussed in Chapter IV, the employer was the

party which filed the unfair labor practice charges (e.g.,

Attis-Chatmevs , American Iron). As a result of the
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decisions of the NLRB and the courts, it is evident that

unions also enjoy immunity from management in union dis-

ciplinary matters. The Board and the courts justify this

policy by holding that disciplinary matters are the internal

affair of the union.

There are two qualifications to this immunity.

First, as indicated in Chapter IV", the union may not force

an employer to discharge an individual for any reason ex-

cept nonpayment of dues. This is an unfair labor practice

under Section 8(b)(2) of the Taft-Hartley Act. Secondly,

an employer can indirectly interfere with union discipline

in some cases by filing unfair labor practice charges under

Sections 8(b)(3) or 8(b)(4) of the Taft-Hartley Act. Section

8(b)(3) deals with the duty to bargain, while 8(b)(4) con-

cerns secondary boycotts. If the union is ordered to cease

practices in violation of these sections, they are, in

effect, forced to cease disciplinary action in support of

these activities. It should be noted, though, that both

these methods only indirectly interfere with disciplinary

action by the union. For exam.ple, in the Swiss Colony case,

the Board did not find that the disciplinary action itself

was unfair but only that the secondary boycott was unfair. ^^

Thus, the effect on union discipline was only incidental.

Therefore, management finds a rather broad interpretation

of what the "internal affairs" of the union are and it finds
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that it is generally not able to interfere with these

affairs

.

The evidence supports Hypothesis III. Union

discipline has contributed, both directly and indirectly

to the decline in management's exercise of what it assumed

in the past were its prerogatives.
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CHAPTER VIII

SUMMARY AND SUGGESTIONS FOR FURTHER RESEARCH

Summary

In the preceding pages an effort has been made to

determine the present ability of unions to discipline their

members. In addition, the implications of union discipline

for the individual and management have been discussed. The

scope of the study was limited to union discipline which

affects the employer-employee relationship. The investi-

gation concerned four independent but related areas. These

were: legislation, union constitutions, NLRB and court

decisions, and other "third party" decisions.

In the area of legislation, particular attention

was focused upon two amendments to the National Labor

Relations Act (NLRA) made by the Taft-Hartley Act. Section 7

of the NLRA was amended to give individuals the right not

to take part in any collective activities. Prior to this,

Section 7 had only contained provisions permitting indi-

viduals to act collectively if they so desire. Section

8(b)(1) was also added by the Taft-Hartley Act and it made

it an unfair labor practice for a union to restrain or

coerce employees with regard to the rights guaranteed by

186
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Section 7. A proviso to 8Cb)(l) stated that the section

was not to interfere with the right of unions to specify

rules with regard to retention and acquisition of member-

ship.

The Landrum-Grif f in Act of 1959 also contained

provisions which were relevant to the issue of union dis-

cipline. Particularly important was Section 101 (a) (5)

which prohibited arbitrary disciplinary action by the

union.

All of these provisions were vague enough to leave

room for interpretation. Thus, the real determinants of

union disciplinary power appeared to be union constitutions,

and the NLRB and courts.

Union constitutions were found to be rather vague

and, in general, they gave the union great disciplinary

power. Almost all constitutions contain some kind of

"catchall" provision which allo\>rs discipline for whatever

action is interpreted as being "improper." The consti-

tutions were also found to be decidedly lacking in pro-

visions for procedural safeguards. The investigation also

revealed that union constitutions have varied slightly, if

at all, with regard to procedural safeguards.

The NLRB and courts have, for the most part, refused

to interfere with union disciplinary matters. The courts

have continually taken the position that an individual,

who becomes a member of a union, voluntarily enters into a
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contractual relationship with the union. Therefore, the

individual becomes subject to disciplinary action provided

for in the contract i£ he violates it.

With regard to Sections 7 and 8(1) (b) of the

Taft-Hartley Act, the NLRB has applied what has been called

a "dual approach." The Board refuses to intervene in

disciplinary matters i\fhich it perceives as being the "inter-

nal affairs" of the union. Supposedly, though, the Board

will interfere if the union discipline goes beyond the

"internal affairs" of the union. In pursuit of this policy

the Board, and the courts in subsequent appeals, have

applied a rather broad interpretation of what constitutes

the "internal affairs" of the union. The only instances

in which the Board does consistently intervene are those

in which there is a loss of employment.

The Board and courts have justified this broad

interpretation by reliance on the proviso to Section 8Cb)Cl).

The proviso states that nothing in 8(b)(1) should "impair

the right of a labor organization to prescribe its own

rules with respect to the acquisition or retention of

membership therein." Apparently, the Board has interpreted

this proviso to mean that an individual loses his rights

as guaranteed by Section 7 once he joins a union.

With regard to the Landrum-Griffin Act provisions

against arbitrary discipline, the courts have been of the

opinion that, as a minimum, the individual must be given
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adequate time to prepare a defense before facing the union

tribunal, he must be allowed to defend himself and he must

be permitted to cross-examine witnesses. Thus, the courts

do not come near demanding the same procedural safeguards

in union hearings that they demand in their own proceedings,

The final area of investigation dealt with "third

party" decisions. Specifically, the impact of arbitration

and review boards was considered. The effects of arbi-

tration were found to be very limited because the decisions

usually dealt with the union-management relationship and

not the union-member relationship. The decisions of review

boards also had limited significance because the board

actually played the role of an appellant body within the

union. The board acts only to see that the union consti-

tution, as it stands, is administered fairly.

Three hypotheses served as points around which the

implications of union discipline for the individual and for

management were discussed. With regard to Hypothesis I, it

was decided that there has not been a significant increase

in the degree of disciplinary freedom of unions. It was

originally expected that in recent years there had been

such an increase, but this initial impression was based on

insufficient evidence.

With regard to Hypothesis II, it is believed that

union discipline has greatly reduced individual freedom.

The individual who joins a union finds that he is expected
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to subordinate individualism, with regard to the employer-

employee relationship, to collectivism. In addition, he

potentially faces disciplinary action without the immediate

protection o£ many o£ the procedural safeguards which are

found in the courts.

With regard to Hypothesis III, it was concluded

that union discipline has contributed to the decline in

management's exercise of what in the past it assumed were

its prerogatives. Most important, though, is the fact

that union discipline has rather paradoxical implications

for management. It is true that union discipline has

directly and indirectly contributed to the decline in the

scope of management control. At the same time, though,

there are definitely some situations in which management

might look favorably upon union discipline. This would be

true in a case in which a dissonant . minority within the

union is forcing the union leaders to make greater demands

than they would have normally made.

Finally, it was found that unions enjoy a type of

"immunity" with regard to disciplinary matters. They are

immune to the protests of the disciplined individual as

long as they administer the discipline in compliance with

the union constitutions. This is because the individual

becomes legally bound to the union constitution when he

joins. The union is immune to the protest of management
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as a result of the broad interpretation o£ the NLRB and

courts of what constitutes the internal affairs of the

union.

The position of isolation within society that

unions enjoy also has other implications. In this decade,

the United States is faced with social and environmental

problems that are of a magnitude that has never been expe-

rienced before. Yet as long as unions enjoy this priv-

ileged position, any hopes that organized labor will

initiate significant and positive action toward the solution

of these problems have very little concrete basis.

Suggestions for Further Research

A study of this nature often stimulates consideration

of as many questions as it attempts to answer. Surely this

investigation has proved no exception. There are so many

gaps in the information available with regard to union

discipline and the attitudes of individuals and employers

toward it that one could spend considerable time pondering

what is not known. A few things which would be particularly

interesting to know more about and which might serve

as areas for potentially rewarding research are worth

noting.

This study has dealt primarily with the potential

powers of unions, in general, in disciplinary matters. The

potential misuse of power, as Archibald Cox so aptly stated.



192 -

is extremely important. Yet it would still be interesting

to isolate particular unions and investigate the actual

disciplinary hearings in order to ascertain what standards

o£ fairness are actually employed.

With regard to the above information, it would also

be interesting to determine whether particular groups of

unions are similar in terms of their respect for procedural

safeguards. For example, are older and more "mature" unions

more likely to be cognizant of the needs of the individual?

Or, for a second example, are secure unions or unions faced

with less opposition by management more or less likely to

be concerned with procedural safeguards?

Very little is known about the attitudes of union

members with regard to the contents of union constitutions.

There is a definite question of whether many union members

even know what is in the constitution. Yet these individuals

become legally bound by this document which they quite

possibly have never read.

With regard to this general question of how well

informed the union member is, it would also be interesting

to find out how knowledgeable union members are with respect

to labor legislation, the functions and operations of the

NLRB and the legal limitations of union discipline.

In view of the paradoxical nature of the implications

of union discipline for management, it would be interesting

to discover exactly what employers think about the freedom
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of unions to discipline tlieir members. It would be

particularly interesting to find out if employers have

actually experienced, or are cognizant of, the paradoxical

effects of union discipline.

It would probably be rather optimistic to suggest

that unions themselves conduct research with regard to

protecting the individual. Yet one can not help but believe

that union members are being dealt a serious injustice if

unions do not at least study the feasibility of educational

programs to inform each member of the contents of his union

constitution and the effects of labor legislation. Also

it does not seem totally unreasonable for unions to explore

the possibilities of extending to individuals such things

as the right to counsel or an opportunity for a change of

venue in discipline cases.

Finally, as mentioned previpusly, it seems that an

automatic rejection by unions of individual bargaining is

not warranted without first exploring the possibilities of

allowing some individual bargaining to coexist with col-

lective bargaining.
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