
While the general rule for imposing liability for a trespass required the trespass to be 
intentional, some states impose liability for unintentional trespasses if the trespass is a result of 
an ultra-hazardous activity. In past cases in some states, the aerial application of a toxic 
pesticide has been held an ultra-hazardous activity.  

In the cases holding these activities to be ultra- or extra-hazardous, liability for 
unintentional trespasses has been imposed on those actually applying the chemicals as well as 
those directing its use (i.e., farmers or ranchers who employ the applicators). To date, only 
applicators and landowners directing the use of toxic pesticides have been found liable.  

One key factor that a court may examine in determining if liability will be imposed is in 
questioning how much responsibility an individual had in directing or in establishing the ultra
hazardous activity.  

Liability imposed for unintentional trespass arising from an ultra-hazardous activity is 
similar to the liability imposed by the Arizona court under nuisance; liability was imposed 
because an ultra-hazardous activity gave rise to an injury.  

Strict Liability. As was noted in Chapter 1, liability under this theory is imposed strictly from 
the undertaking of an ultra-hazardous (high risk) act which as a result of this act, a foreseeable 
injury results.  

Certain factors are used to judge whether a particular act should be classified as an ultra
hazardous act. States may consider some or all of the following factors: 

1. Whether the activity involves a high degree of risk of some harm to any persons or 
land or property of others.  

2. Whether the harm which may result is likely to be great.  
3. Whether the risk of harm cannot be eliminated by the exercise of due care.  
4. The value of the activity to the community.  
5. Whether the activity is a matter of common usage.  

For an activity to be held ultra-hazardous, some combination of the above factors must 
indicate that, while the activity is one which society does not want to ban overnight, the 
activity poses risks which cannot be eliminated or substantially minimized through the exercise 
of due care. As mentioned, among those activities previously found to be ultra-hazardous are 
the aerial application of toxic pesticides and, in some states, the mere use of toxic pesticides 
regardless of the method of application. Note, however, that as technology improves, some acts 
previously found to be ultra-hazardous may be judged subsequently not ultra-hazardous. In such 
cases, injuries resulting from these acts will have to be based on one of the other liability 
theories.  

Oklahoma is an example of a state using this theory of liability when an injury results 
from the undertaking of an ultra-hazardous act vity. In Oklahoma the mere use of an herbicide 
is considered to be an ultra-hazardous activity. Oklahoma courts have imposed liability on an 
individual using or directing the use of an herbicide when such use has resulted in foreseeable 
injury to third parties (injuries to persons or property). The foreseeable injuries in these cases 
were the destruction of crops on property adjoining the targeted property.  

Statutory Liability.  

Farmers, applicators, and those recommending use of a pesticide are subject to both civil 
and criminal liability under the provisions of FIFRA (see Chapter 1). While some penalties for 
certain violations are excluded from applying to public employees who commit these violations 
during the course of their employment, other penalties for certain violations will apply even to 
publicly employed persons.  
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