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Introduction

This is the third in a brief three-document series 
on estate planning. Each is simple and intended only 
to provide an outline to someone who knows little 
about the subject. The other two documents are (1) 
wills and (2) trusts. Medical technology and 
treatments are complex and rapidly changing. 
Because medical procedures can be extremely costly 
and undesirable, your financial and estate planning 
can be jeopardized when your final days are spent 
without the minimal quality of life you desire and 
large health care bills deplete your estate (Shenkman, 
1991). To avoid this situation, you should consider 
adding a living will and power of attorney to your 
estate plan.

What Is a Living Will?

A "living will" is a document that describes the 
kinds of medical treatment you do and do not want. 
With a living will you can specify whether you want 

continued treatment if you are terminally ill or in a 
permanent vegetative state. If you are opposed to 
extraordinary measures to keep you alive (e.g., 
heart-lung machines and intravenous feeding), you 
can specify your objections to these in your living 
will. You should be as specific as possible about the 
kinds of drugs and medical procedures you have in 
mind and when they should or should not be used 
(Morris et al., 1995).

Your living will normally become effective 
when you are no longer capable of expressing your 
wishes and have been diagnosed as terminally ill, 
irreversibly unconscious or in a persistent vegetative 
state. Most states have statutes recognizing living 
wills (AARP, 2000).

It is unnecessary to hire a lawyer to write your 
living will (living wills are available on the Internet 
and in some bookstores). Requirements for a living 
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will are that you must be mentally competent, sign it 
and have two witnesses sign it. A sample living will is 
illustrated in Table 1. 

While a living will makes your wishes known, it 
does not guarantee that your wishes will be followed. 
Someone will have to authorize your treatment, or 
make a decision not to continue it. For this, you can 
grant a durable power of attorney for health care to 
someone you trust to make the decisions you would 
have wanted (Morris et al., 1995). 

What Is Power of Attorney?

A "power of attorney" is a contract in which you 
appoint another person to act on your behalf in the 
event that you are unavailable to make decisions. The 
word "unavailable" is purposefully vague because it 
can mean that you are (1) physically or mentally 
handicapped or (2) simply that you are travelling and 
therefore unavailable for this event. Thus the power 
of attorney grants financial and/or other authority 
during a time when you cannot exercise control. The 
person to whom you give this authorization is called 
your attorney-in-fact, or agent (Shenkman, 1991). 
The agent could be your spouse, sibling, adult child 
or close friend. It should obviously be someone you 
trust to act wisely and in your best interest. The agent 
will have the legal right to make decisions for you, as 
well as the legal right to buy and sell property and 
write checks on your account (Morris et al., 1995).

Types of Power of Attorney

A power of attorney gives authority to an agent 
to act on your behalf in certain financial and personal 
matters. The agent can write checks on your account, 
manage your investments or perform other financial 
duties as you wish. The agent can also make 
decisions on your behalf regarding your wishes in 
your living will and other health-related questions 
that might arise.

There are three basic types of power of attorney. 
The first is ordinary power of attorney, which gives 
the agent power to act on your behalf when you are 
competent but revokes the power if you become 
mentally or physically disabled. The second is 
springing power of attorney, which takes effect only 
after you are unable to take care of yourself (Morris 

et al., 1995). Neither type is entirely suitable for 
today's estate planning because the agent is restricted 
in his role (Shenkman, 1991). The third is durable 
power of attorney, which gives the agent authority to 
act on your behalf whether or not you are mentally or 
physically competent. The agent consequently has a 
pretty free rein and should be someone you trust 
thoroughly.

A sample form for a general power of attorney is 
shown in Table 2. The power of attorney documents 
should be updated every four or five years and can be 
changed or revoked at any time (Morris, et al, 1995).
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Table 1. Sample "Living Will" for Florida (The 'Lectric Law Library—http://www.lectlaw.com).

FLORIDA DECLARATION

Declaration made this _____ day of ________________________________, 20____. I, ____________________, 
willfully and voluntarily make known my desire that my dying not be artificially prolonged under the circumstances set 
forth below, and I do hereby declare:

If at any time I should have a terminal condition and if my attending physician has determined that there can be no 
recovery from such condition and that my death is imminent, I direct that life-prolonging procedures be withheld or 
withdrawn when the application of such procedures would serve only to prolong artificially the process of dying, and 
that I be permitted to die naturally with only the administration of medication or the performance of any medical 
procedure deemed necessary to provide me with comfort care or to alleviate pain. 
I do [___] I do not [___] desire that nutrition and hydration (food and water) be withheld or withdrawn when the 
application of such procedures would serve only to prolong artificially the process of dying. 

In the absence of my ability to give directions regarding the use of such life-prolonging procedures, it is my intention 
that this declaration be honored by my family and physician as the final expression of my legal right to refuse medical 
or surgical treatment and accept the consequences for such refusal. 

If I have been diagnosed as pregnant and that diagnosis is known to my physician, this declaration shall have no 
force or effect during the course of my pregnancy. 

I understand the full import of this declaration, and I am emotionally and mentally competent to make this declaration.
______________________________________
(Signed)

The declarant is known to me, and I believe him or her to be of sound mind.

______________________________________ 
Witness 

______________________________________ 
Witness 
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Table 2. Sample "General Power of Attorney" (The 'Lectric Law Library—http://www.lectlaw.com).

POWER OF ATTORNEY

I, _________________, of __________________, hereby appoint ________________, of _______________, as 
my attorney in fact to act in my capacity to do every act that I may legally do through an attorney in fact. This power 
shall be in full force and effect on the date written below and shall remain in full force and effect until ____________ 
or unless specifically extended or rescinded earlier by either party.

Dated _____________, 20____.

By: ______________________

STATE OF _____________________, COUNTY OF _______________________

BEFORE ME, the undersigned authority, on this ________ day of _______________, 20____, personally appeared 
_____________ to me, well-known to be the person described in and who signed the Foregoing, and acknowledged 
to me that he executed the same freely and voluntarily for the uses and purposes therein expressed. 

WITNESS my hand and official seal on the date aforesaid.

NOTARY PUBLIC
My Commission Expires:
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