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The day was the Sunday, June 4, 1939, a German liner, the 
City of St. Louis, cruises off Miami Beach. On board were 907 
Jewish refugees from Nazi Germany. The ship was surrounded by 
vessels of the U.S.. Coast Guard to prevent any attempts by 
the refugees to reach the shore and also to rescue any would 
be suicides. The crew and refugees were waiting for a 
decision by President Roosevelt on their request for 
political asylum. The request was refused and the ship 
returned to Europe. The German Captain, more humanitarian 
than the President of the United States allowed them to land 
in Holland, Belgium, France and Britain. A year later, the 
Nazis invaded Holland, Belgium and France and half of the 
refugees died in concentration camps.

The day is Sunday, June 4, 1989; fifty years have passed. If 
such a ship appeared off Miami Beach today, would the story 
have a different ending? Last Sunday, a group of us staged a 
re-enactment of that day fifty years ago. Among us were 
twenty seven survivors of The City of St. Louis. This time 
our newly named ship The City of St. Louis was escorted into 
port by the Coast Guard.

However, other events of last week caused me to question 
whether there has been any real change:

Miami Herald: Monday, June 5, 1939 :
"Refugee vessel raides at anchor off Miami Beach:"

Miami Herald: Saturday, June 3, 1989:
"Haitians threaten to throw babies off intercepted 
boat".

For more than thirty years,-I have worked with refugees in 
South Florida. I have seen good days and bad days. I have 
seen the United States act with extraordinary generosity as 
it did in the case of the Cubans between 1959 and 1980. I 
have seen the United States turn its back not only on 
desperate people seeking asylum, but also on its own people 
of South Florida, leaving us to struggle with a burden not of 
our making. I have seen the U.S.. being more concerned about 
refugees and impacted communities in places like Hong Kong, 
than about those knocking at her own back door.



For the record, I have submitted a detailed statement on the 
question of "The U.S.. as the Country of First Asylum". I 
believe that this a concept widely misunderstood in the 
United States as well as in the Congress and that this 
misunderstanding lies at the root of our, inconsistent 
policies and practices in this area. I pointed this out in 
testimony when the Congress was debating the Refugee Act of 
1980. This Act has major deficiencies which became evident 
the very day it became law in the midst of the Cuban Mariel 
Boatlift. Nothing has been done to remedy these deficiencies 
in the intervening years.

The Act does not provide the mechanism nor the means for the 
U.S.. Government and the impacted local community to deal with 
a large scale massive movement of people in a just and 
humanitarian way.

It provides very well for orderly departure programs, for 
resettlement from camps in third countries but not for 
undocumented people who knock at our door.

It is interesting to note that many, if not most of the 1939 
Jewish refugees on the City of St. Louis, had applications 
pending for U.S.. Visas and within a short time of landing in 
Cuba would have been eligible for admission in an orderly 
fashion to this country. Yes, they were jumping the queue, 
something that INS does not like. In my judgement, the 
pendulum has swung all the way back to 1939, and the 
passengers on the City of St. Louis would on this day receive 
no more of a welcome than they did in 1939.

The present policy of the United States directly impacts our 
community of Miami.

1. We have to live every day with the sight of people 
being turned away, of loved ones coming and 
pleading for help, of families separated. We have 
no solution, no hope to offer these people.

2. We have tens of thousands of families living in an 
immigration limbo, dependent on a work permit that 
can be revoked and often is at any moment.

3. We have thousands living day by day with the threat 
of deportation hanging over their heads, usually 
without work permits and thus are driven into the 
underground economy where they are constantly 
exploited.

4. Each new initiative by the U.S.. Government to 
interdict the flow of refugees, whether from Haiti 
or Central America, drives more people into the 
same underground economy.

Meanwhile, our private charities and local government 
resources are strained to the breaking point so that we also 
become victims of U.S.. policy.

Thank you for this opportunity to be heard.
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U.S.. immigration policy has emerged as one of the three major 
crises facing the American nation, sharing this distinction with the 
economy and the threat of nuclear war. Its issues and options, however, 
seem to be less clear and to elicit less consensus among the American 
people. Within the area of immigration, there is the issue of refugee 
policy. While it cannot be completely divorced from the broader issues of 
population size, work force needs, the push and pull factors found in all 
migrations, it nevertheless has its own distinct character, policy issues 
and values.

In the recent past, these have often been lost sight of by 
commentators, lawmakers and the general public overwhelmed as they are by 
the magnitude of the problems in the wider field. For example, the total 
number of Haitian refugees known to have arrived in South Florida in small 
boats between 1972 and the beginning of the interdiction policy in 1981 
amounted to fewer than three nights interceptions of people crossing the 
Mexican border to seek seasonal work in the U.S.. Yet one would never guess 
at this disparity from reading the American press. Within the field of 
refugees, there is also the narrower issue of political asylum. Today I 
would like to discuss political asylum as a policy issue with its own 
unique parameters.

"Asylum is the first objective for the protection of the refugee. 
Asylum is also the the fundamental act of protection. it. enables the"' 
refugee to survive and it lays ipso facto and sometimes ipso jure, the 
basis for any further action relevant to the asylee" (Gilbert Jaeger IMP v 
15, p. 52). Jaeger goes on to say that the United Nations Conference on 
Territorial Asylum (1977) has shown that because of different juridical 
concepts of the relation between state and individual, conflicting 
geopolitical interests, and ideological cleavage there is at present no 
possibility of a universal consensus on the granting of political asylum.
He believes that there is no readiness, even among liberal states, to 
underwrite an unlimited obligation to grant asylum to asylum seekers, 
whatever their definition" (Cole, 1980; Gilbert Jaeger, I MR v.15, p. 52).

The question of how to deal with persons seeking refuge in the U.S.. 
as their country of first asylum is of relatively recent origin. When 
President Eisenhower asked the Senate to ratify the 1951 UN Convention on 
Treatment of First Asylum Refugees, he assured the U.S.. Senate that no 
change in U.S.. law and practice would be required; it was, in fact, some 
twenty-five years before Congress would be called upon to deal with the 
implications of that treaty. During that time more than one million 
refugees entered the U.S.. as their country of first asylum without ever 
having to invoke the treaty. All this changed with the passage of the 1980 
Refugee Act and the almost simultaneous and unprecedented influx of 124,000 
Cuban refugees from the port of Mariel. Because of Mariel and the much 
smaller, but equally dramatic, phenomenon of the Haitian boat people, the 
nation found itself for the first time in this century with a migration 
flow which it could not control and which put to the test some of its most 
cherished values and ideals. At this moment, five years later, the 
situation is still unresolved. Hence the need for an objective discussion 
of the problem.



Oscar Handlin in his classic study of 19th century immigrations says 
that he set out to write a history of U.S... immigration and found that he 
was writing a history of the United States. The roots of the policy 
decisions facing the U.S... government, and thus the U.S... people today, lie 
in the history of this nation. The dilemmas facing the country in the 
field of immigration challenge some of its most fundamental assumptions and 
value systems as symbolized by the Statue of Liberty. Nowhere is this more 
true than in the question of how to respond to the plight of refugees being 
tossed up on American shores in their flight from persecution in their 
homelands. This is the question that we need to discuss.

For South Florida, the question is posed in the historical context 
of the past 25 years, for it was 25 years ago that the first of our 
latter-day refugees began to arrive from Cuba seeing the U.S... as their 
country of first asylum. Some 36 years earlier, the U.S... Congress had 
enacted immigration laws imposing for the first time severe restrictions on 
the number and eligibility of new immigrants. Most people, consequently 
had come to regard massive waves of uncontrolled migration as a phenomenon 
of the past and as something of interest only to historians. During these 
25 years, the Cubans in South Florida have been joined by two other 
immigrant streams, from Haiti and Central America, all claiming asylum. 
These three streams need to be distinguished from other non-political 
streams from the Caribbean and Central America and also from those groups 
of refugees brought here from third countries, such as Thailand and 
Austria, where they had first sought asylum and whose entrance here had 
specific authorization from Congress.

The problem faced by the U.S... is threefold:
1) The uncontrolled nature of the migration: There is no prior 

screening; people just show up.
2) How to distinguish the bona-fide refugee from the opportunist 

who is just seeking to circumvent strict immigration laws.
3) How to care for the refugee, essentially a national 

responsibility, when the impact is localized in a specific area.

These questions are complicated by the need to distinguish between 
temporary stays, pending improvement in the refugee's homeland, and 
permanent resettlement leading to full citizenship. When does a refugee 
cease being a refugee?

The following are some of the basic assumptions upon which 
solutions to these questions need to be based:

1) The earth's territory is divided into nation-states which claim 
the sovereign right to determine who shall enter and reside within their 
physical borders.

2) International migration constitutes a deviance from the 
prevailing norm of social organization at the world level.

3) All persons, regardless of citizenship, have certain basic human 
rights to due process, personal security and autonomy.

4) Presence in a territory is sufficient to generate an obligation 
that the government of that territory uphold a person's human rights, 
whether that person is documented or not ... but it does not preclude 
deportation in accordance with due process of law.



When Abraham left Ur of the Cal dees, he had no real problem in 
settling in the Promised land; it was a simple case of migration. Some 
centuries later, when Joshua led the Israelites back into the same land, 
life had become more complicated. The citizens of Jericho did not welcome 
them with open arms and open hearts. International migration was a fact of 
life

The difficulty arises from the nature of the political state which 
is a universal reality in the modern world. Despite some hesitant steps 
towards an international order based on a mutuality of interests and the 
basic unity of the human race, control of cross border traffic in people 
and goods is still a major concern of national governments. At present 
there exists a clear conflict between article 13(c) (3) of the Universal 
Declaration of Human Rights: "Everyone has the right to leave any country, 
including his own and to return to his own country," and the statement of 
Zolberg that every state has the right to restrict the entry of foreigners. 
The issue becomes even more conflictive when the specific issue of refugees 
within the context of international migration is examined. In this 
instance, the United Nations has taken the first step towards the 
declaration of a concomitant principle to Article 13(c) (3) quoted above: 
"Everyone has a right to enter any country," with its Protocols and 
Convention on the Treatment of Refugees in Countries of First Asylum. This 
treaty, which the U.S.. Senate has ratified — something which it has not 
done in the case of the Universal Declaration of Human Rights — commits 
the signatory government to refrain from forcing the involuntary 
repatriation of a person with a well-founded fear of persecution. The 
critical nature of this issue can be judged by the amount of attention 
focused by the United States on the Haitian refugees who constituted less 
then one percent of the estimated one million net U.S.. immigration in their 
heaviest year (1980). Yet the U.S.. government is estimated to spend as 
much as three million dollars a year on interdiction and detention in 
addition to adopting a posture in direct opposition to Article 13c) (3) 
and the UN Convention and Protocols on First Ayslum.

Zolberg, in his proposal for a theoretical analysis of 
international migration, points out that:

The emphasis on political tension does not preclude 
the possibility that individual and collective 
interests will coincide in particular instances, as 
for example, with respect to the freedom to stay or 
to leave, and to return to one's own country.

He goes on to say:
One should not lose sight, finally, of the fact that 
international migration conceptualized in this manner 
entails not only a tension between individuals and 
societies at each end of the trajectory, but also 
includes a tension in the same sense between sending 
and receiving states or societies, each of which 
regulates migration in accordance with goals of 
its own.

Zolberg proposal offers a framework for a theoretical analysis of the 
recent history of political ayslum in South Florida for people fleeing 
persecution in the Caribbean Basin and Central America.



Cuban Migration
The Cuban migration (1959) originated in an unspoken but real 

policy which allowed the U.S.. government to grant asylum to political 
exiles from Latin America. This occurred even though the U.S.. government 
did not recognize the right of asylum in its embassies or the safe conduct 
to leave the country practice recognized throughout Latin America and 
enshrined in international treaties within the region.

In the case of Cuba, this practice went back to the first quarter 
of the nineteenth century when the U.S.. harbored future fathers of Cuban 
independence such as Fr. Felix Varela and Jose Marti. Florida had been a 
place of exile for Cuban patriots even before it was part of the United 
States. In 1762, the British after their capture of Havana exiled the 
fiery bishop of the city, Dorn Felix Morel de Santa Cruz, to St. Augustine 
in Florida.

What allowed and what contributed to the unprecedented growth of 
immigration after January 1, 1959 was the coincidence of the interests of 
those desiring to leave Cuba, and the fact that both the Cuban and the U.S.. 
governments were at that time caught up in the cold war between the great 
powers.

Each wanted the migration to occur for its own interests. Cubans, 
who did not want to live under a Marxist government, wanted to leave — if 
not permanently, at least until the regime was overthrown. The Cuban 
government, was willing — as it still is with some exceptions — to allow 
dissidents to leave. The U.S.. wanted to create an exile colony in South 
Florida which could spearhead its efforts to overthrow the regime in Cuba 
and be the basis for a new regime which would be friendly to U.S.. 
i interests.

The legal basis for this was a provision in the U.S.. immigration 
laws which allowed the U.S.. Attorney General to parole into the country 
anyone fleeing communism and to grant them indefinite voluntary departure 
status. This was routinely granted by INS officers up to the time of the 
implementation of the 1980 Refugee Act. In practice, any persons arriving 
from Cuba with or without documentation, visas — no matter how they came 
— were accorded this status once they passed a security clearance. This 
applied whether they came as passengers on scheduled airline flights 
(before October 22, 1962), crossed the Guantanamo fence, came across the 
Rio Grande via Mexico or in a small boat or raft made of inner tubes. The 
few found to be security risks were given the option of going to a third 
country. To facilitate departure from Cuba, after the closing of the 
consulate in Havana, the U.S.. Department of State waived visa requirements 
in individual cases for those who did not have at least an expired tourist 
visa on their passports. At first these waivers were strictly limited, but 
by the time that commercial flights between Havana and Miami were 
discontinued (October 1962), the practice had become so liberalized that 
almost anyone could a waiver. The basic expectation was that if some one 
could get to the U.S.., he or she would be allowed to stay. Sometimes 
difficulties and delays were experienced by individuals who travelled via 
third countries such as Mexico and Spain, but such persons could always 
expect to be able to rejoin their families in the U.S..



While this practice continued until the implementation of the 1900 
Refugee Act on May 16, 1980 removed its legal basis in U.S.. immigration 
law, the coincidence of interests on the part of the receiving and sending 
societies had long since ceased, and other factors had taken its place.
What occurred was that following the Bay of Pigs fiasco in April of 1961, 
and particularly after the Missile Crisis of October 1962, the U.S.. 
government no longer saw the Cuban colony in Miami as a viable base for the 
overthrow of the Castro regime. The reasons for this change include the 
Bay of Pigs experience, the alleged agreement between Moscow and Washington 
leading to the withdrawal of the Russian missiles from Cuba, and the sheer 
cost to the U.S.. taxpayer of social services for the exiles now numbering 
some 250,000 persons.

By this time, however, a new variable had entered the picture which 
prevented the U.S.. from simply walking away from the Cuban migration 
problem. The substantial Cuban exile colony in South Florida had 
established strong links to substantial constituencies and issues in 
American society: the Catholic Church, the Republican party, 
anti-communism, U.S.. security. By the nature of the Cuban experience, the 
issues of family reunion, political prisoners, ridding the hemisphere of 
its communist cancer, all combined to build up a pro-Cuban exile lobby of 
considerable strength. The result was that long after successive U.S.. 
administrations had lost interest in anti-Castro Cuban exile politics, and 
after the coincidence of interests between the U.S.. and those who wished to 
migrate had disappeared, the even stranger coincidence of interests between 
the Cuban government willing to allow its dissidents to emigrate, and 
Cubans who had left the island, anxious to have their separated families 
join them in South Florida, evolved. This new coincidence would result in 
the so-called "dialogue" between the Castro regime and Cubans living abroad 
in 1978 and '79 on the issue of political prisoners and family reunion. It 
would also result in some 100,000 exiles returning to the island for short 
visits in 1979, a circumstance which eventually lead to the Mariel exodus.

The result of the breakdown in the coincidence of interests between 
the sending and the receiving governments was a unilateral action by the 
Cuban government when it invited Cubans living in the U.S.. to come to a 
designated port in Cuba in small boats to pick up their relatives who 
wished to leave the island. This occurred two times. The first was at the 
port of Camarioca in August of 1965 and the second was at the port of 
Mariel in April of 1980.

The Cuban government has learned how to exploit the situation to 
its own advantage. It succeeded in placing the U.S.. government and the 
nation on the horns of a dilemma. How would this nation maintain its 
humanitarian tradition as a land of asylum for the persecuted without being 
compelled either to enforce mass expulsions or to allow other countries to 
exploit its good will by allowing mass uncontrolled migrations?



Haitian Migration
Refugee migration from Haiti dates back to the rise to power of the 

Duvalier family in Haiti approximately 25 years ago. It thus parallels the 
Cuban migration already described and offers an interesting contrast in how 
the United States government has dealt with the phenomenon. From the 
beginning of the migration, U.S.. governments have consistently applied very 
strict criteria and have consistently attributed the mass of the migration 
to economic rather than to political motivation. It is estimated that 
there are currently some 300,000 undocumented Haitians in the U.S.. (JIAS 
v.26, p. 313). About 50,000 came by small boats. The remainder entered by 
way of Canada or simply overstayed visitor or student visas. A handful 
have been granted political asylum. Their cases have been the subject of 
massive litigation in the U.S.. Federal courts.

Three phases can be distinguished in the Haitian migration:
1) Before 1972: Revolt of the Haitian Coast Guard, exile of the 

Catholic Archbishop, the first boat people in 1964.
2) 1972 to 1980: Regular small boat traffic, secondary migration 

from the Bahamas, massive litigation in the Federal courts.
3) 1980 to the present: Refugee Act of 1980, the Cuban-Haitian 

Entrant status created by Executive Order under President Carter, 
institution of humane deterrent policy by the U.S.. including interdiction 
of small boat traffic by the U.S.. Coast Guard by Executive Order of 
President Reagan, the resumption of incarceration of new arrivals, media 
propaganda in Haiti the Simson- Mazzoli Bill the Rodina amendment to 
regularize the status of the cuban-Haitian entrant.

Haitians have been claiming asylum rights since 1972. It has been 
contended (JIAS v. 26, p. 314 ) that:

The principal reason for the special immigration 
animus against Haitians, particularly as it has 
displayed itself in the handling of political asylum 
claims, has been the close political relationship 
between the United States and the Duvaliers père and 
fils. We argue that the shared anticommunist 
objectives have taken priority over human rights 
concerns since the late 1950s, and that individual 
asylum applicants and the integrity of the asylum 
determination process have been the primary victims 
of that policy.

Another issue which has received major attention has been the 
problem of distinguishing between those who migrate for economic reasons 
and those who move because of fear of persecution. Almost by definition, 
those who are under threat of persecution are also subjected to economic 
loss. Thus it would seem that every political asylum applicant is also an 
economic migrant, while most economic migrants are not political asylum 
applicants. Yet in the eyes of the INS, it would seem that even a
willingness to work and earn one's way is seen as proof that the political
asylum claim is simply a backdoor excuse to stay in the U.S..

Both moral and legal questions are raised by the so-called "humane
deterrence" policy. Also at issue are the legal and constitutional rights
of people taken aboard U.S.. flag vessels vis-a-vis those who actually land 
on U.S.. territory.



While Cuban refugees have been perceived as mostly white 
middle-class victims of communism, Haitians are perceived as mostly rural 
in origin, illiterate, and only semiskilled. Recent studies at Florida 
international University have indicated that the Haitian stereotype is not 
true. What has emerged from these studies is a picture of a developing 
middle class who are unwilling to accept a status quo of political and 
social oppression.

At issue in the Haitian experience are the criteria to be applied 
in determining the validity of a claim for political asylum. Concomitant 
with this is the question of what happens when a bureaucratic organization, 
such as INS, is charged with administering a policy, but does not have the 
proper training, rules and regulations. The result seems to have been a 
routine violation of human rights and of the treaty obligations of the U.S..

Central American Immigration
Civil wars, terrorist activities, and institutional or government 

violence have created some two million displaced persons in Central 
America. Some 250,000 have sought refuge in Mexico alone, and there are 
estimated to be as many as 400,000 refugees from El Salvador in the United 
States, as weli as many others refugees from neighbouring countries. There 
is a great deal of controversy over whether these individuals are political 
refugees within the definition of the U.S.. Refugee Act of i960 and the UN 
Protocols and Conventions.

According to Thornton (JISW v. 26, p. 358):
Neither the United States nor the Mexican government 
officially recognizes the Central American migrant as 
a refugee, although for different reasons. Mexico 
has not signed the relevant U.N.. conventions on 
refugees, maintaining that its laws offer sufficient 
protection to those individuals fleeing political 
violence, including the Central Americans. The U.S.., 
on the other hand, maintains that the Central 
Americans' motivations for coming to the United 
States are economic and not political in nature. In 
May 1981, the United Nations High Commissioner for 
Refugees (UNHCR) argued that all Salvadorans who had 
fled their country because of violence, even if not 
singled out for persecution, would suffer if forced 
to return.

The U.S., has consistently rejected Salvadoran claims and great numbers have 
been deported. Some 25,000 Nicaraguans sought refuge in the United States 
after the fall of the Somoza regime. Six years have passed and their 
applications for political asylum have only recently reached the decision 
stage. About 70 percent are rejected. This has resulted in revocation of 
temporary work permits and threats of deportation. At least one person was 
deported and then arrested on arrival in Managua. The issue here seems to 
be a question of what are the criteria for determining refugee status.



A similar difficulty in the refugee camps of South East Asia led 
the U.S.. government to develop more precise criteria leaving less to the 
idiosyncratic judgments of individual INS hearing officers and judges and 
resulting in a considerable increase in approvals (INS Worldwide Guidelines 
for Overseas Refugee Processing, August 1983). These refer to applicants 
for permanent resettlement in the United States, as distinct from 
applicants for political asylum in the U.S.. However, a similar revision 
would seem to be in order for processing asylum applications within the 
U.S..

In a transmittal memo dated August 29, 1983, INS Commissioner Alan 
C. Nelson makes a significant statement.:

Even in cases in which a fear of persecution or facts 
amounting to persecution are not alleged, however, 
the officer will take into account and give great 
weight to the fact that there is a strong likelihood 
that the applicant who comes within a category is a 
target of persecution.

The category referred to is found in a conclusion of the U.S.. Attorney 
General in August 1981:

...applications for refugee status should be 
considered on an individual basis, but [we] suggest 
that the law allows considerable discretion in means 
by which these determinations are made and certainly 
does not foreclose your application of commonly known 
circumstances to people falling within particular 
groups, for example, where it has been shown to your 
satisfaction that a particular country persecutes all 
individuals with particular political views, it would 
not seem necessary for you to require that fact to be 
proved individually in each and every case.

The application of such criteria to cases where the U.S.. is not 
placing itself in the position of deporting a person against his or her 
will to a country where the claimant fears persecution would seem all the 
more reasonable in a case in which the U.S.. is making a life or death 
decision. Asylum itself does not mean permanent resettlement with eventual 
citizenship. It should therefore be subject to less stringent and not more 
stringent criteria.

This is of particular interest to South Florida, where so many of 
the Nicaraguans reside. What is this community to do when INS takes away 
the work permit of a family? Not only are breadwinners placed in the 
position of working illegally while they pursue an extended appeals 
process, but they are exposed, as are all undocumented aliens, to 
exploitation. Why should the South Florida community have to pick up the 
burden of supporting such a family through private charity? Why are we as 
a nation placing future U.S.. citizens at risk because their mothers cannot 
get prenatal care at Jackson Memorial Hospital? These are questions that 
need to be answered. When I talk to people in Washington, the same 
Washington which is so concerned about aid to the Contras, I get blank 
looks when I mention 25,000 Nicaraguans in Miami whose presence has never 
been recognized by the U.S.. Government other than by allowing them to land 
here — and for whom the South Florida community has never received one 
cent in impact aid.



It would seem that what characterizes U.S.. government practice with 
regard to the treatment of applicants for asylum in South Florida is that 
it is purely political and ad hoc. Humanitarian values and human rights 
issues are not really ad rem in deciding policy. If values and rights 
coincide with U.S.. political decisions, they will be invoked in order to 
make the results acceptable to the American people. Otherwise, such 
considerations are ignored.

According to the spirit of international law, every person is 
entitled to freedom from persecution. It is the responsibility of that 
person's own government to protect that right within the country, and 
through bilateral and multilateral treaties and relations, elsewhere. When 
the person's own government fails in this regard, it devolves on the 
international community to effect such freedom. When people flee their own 
country and seek asylum in another, the government of the country of asylum 
has the obligation both in justice and in charity to protect them from 
persecution, working with the international community where necessary ano 
feasible

While history from earliest days has numerous records of peoples' 
fleeing persecution, the idea of such people having the protection of the 
international community is as recent as the 1920s when the League of 
Nations first appointed an international official to be solely responsible 
for refugees. This was the polar explorer, Fridtjof Nansen. Under his 
leadership, travel papers, known as Nansen Passports were provided for one 
and one-half million White Russians in addition to many Armenians and 
Greeks during the twenties. It is important that we remember the lessons 
of history lest we be doomed to repeat our past mistakes.

In 1930, the League created the office of High Commissioner for 
Refugees. The big challenge was the plight of Jewish refugees from 
Germany. However, the United States and most western European countries 
were unreresponsive and in 1936, the High Commissioner for Refugees, James 
G. McDonald, actually resigned in protest at the failure of the rest of the 
world either to put pressure on Germany to alter its racist policies or to 
grant haven to the victims of those policies.

In July 1938, President Roosevelt convened an international 
conference on refugees at Evian on Lake Geneva. Again, few countries 
committed themselves — except for Holland and Denmark, themselves later to 
be overrun by the Nazi war machine. Even under Nazi occupation, however, 
these two countries were outstanding in their efforts to protect Jews. 
England, Australia, New Zealand turned a deaf ear. The U.S.. simply 
promised to do what it could within the German-Austrian immigration quota.
A year later, the U.S.. was put to the test itself when the ship, the City 
of St. Louis, carrying 930 Jews from Germany was refused permission to land 
in Cuba, despite the fact that the passengers had landing certificates.
For twelve days, the ship anchored off Miami Beach. Refused asylum in the 
U.S.., the ship returned to Europe where the passengers were given asylum in 
Holland, Belgium, France and England. Within a few months, those received 
by the first three countries found themselves once again under Nazi rule, 
and many of them died in the infamous concentration camps. After the fall 
of France, many Jews did find refuge in Cuba, travelling via Spain, paying 
heavy bribes along the way. In February of 1942, 767 Jews on board the 
Rumanian ship Strauma drowned off the coast of Turkey after the British 
refused the unseaworthy vessel permission to land in Palestine.



some 30 million Europeans were displaced by world war II, Under 
the auspices of the UN relief and rehabilitation agency (UNRRA), the vast 
majority were voluntarily repatriated and enabled to resumed their normal 
lives in one of the most efficient operations ever mounted. Many refugees, 
however, had no wish to return to homelands controlled by the Soviet Union.

Nonetheless, the Western allies, to their lasting 
shame, shipped back to Stalin scores of thousands of 
Soviet citizens who had been captured by the Nazis.
Almost all were murdered or incarcerated. The 
Russians insisted that only war criminals would not 
wish to return home, and when the idea of a new 
agency was debated at the new United Nations in San 
Francisco, Moscow refused to support any organization 
that was not solely concerned with repatriation. It 
was one of the first clear breaks between the USSR 
and its wartime allies (Shawcross, p. 80).

New refugee movements during the immediate post-war period quickly 
demanded the attention of the international community, now 
institutionalized in the United Nations Organization (UNO). These included 
refugees from Eastern Europe who were fleeing communism, migrations between 
India and Pakistan, the Arab refugees in the Middle East. In 1950, the 
United Nations created a new Office of the High Commissioner for Refugees 
(UNHCR).

The question of conscience and the responsibly of the 
international family of nations, which had been so lacking at Evian in 1938 
ano at. the East-West demarcation lines in Europe in 1945-46, finally 
surfaced with the new organization; within one year the UNHCR developed the 
UN Convention relating to the status of refugees. Since its terms referred 
only to events occurring in Europe before January 1951, it was only a 
start. A refugee was defined as:

Any person who, owing to a well-founded fear of being 
persecuted for reasons of race, religion or 
nationality, membership in a particular social group 
or political opinion, is outside the country of his 
nationality and is unable, or owing to such fear, is 
unwilling to avail himself of the protection of that 
country, or who, not having a nationality and being 
outside the country of his former habitual residence, 
is unable or, owing to such fear, is unwilling to 
return to it.

It would take another 16 years and many millions of refugees for a 
Protocol (1967) which would remove the limitations of time and geography as 
well as an additional 13 years for the U.S.. Congress to incorporate the UN 
definition of a refugee and to remove geo-political limitations from U.S.. 
immigration law. Even now, the 1980 Refugee Act leaves much to be desired. 
If it were otherwise, this testimony would not be necessary.



The Convention and Protocol remain the principal international 
instruments for defining, protecting and aiding refugees today, except in 
Africa where a Convention passed by the Organization of African Unity in 
1969 is rather more generous to African refugees in that it widens the 
concept of persecutions, refers specifically to asylum, and makes explicit 
the mechanism for voluntary repatriation (Shawcross, p. 82).

The essence of these Conventions is that no person should be 
forcibly repatriated to his or her country, the source of his or her fear 
of persecution. They do not guarantee permanent resettlement, or even the 
right to work temporarily. Only 78 nations have ratified the Convention 
and 72 the Protocol Notable among those who have not ratified are 
Thailand and Mexico, both countries of first asylum for many refugees.
Even ratification of the Convention, as in the case of the U.S..., does not 
guarantee that its terms will be observed. The weakness in international 
law is that it depends of voluntary compliance and its only instrument is 
world public opinion. This is why we seek opportunities — such as these 
hearings — to raise the consciousness of the American people and indeed 
that of the peoples of the world. In the case of Ethiopia, we know the 
response once the word got out and the message was heard. For something 
like this to take place, it would seem that the world's consciousness has to 
reach a certain critical peak. It was not reached in the case of the Jews 
in the '30s and '40s, nor in the '70s in the case of the Cambodians.
Nations can too easily invoke technicalities to avoid compliance. The writ 
of the United Nations High Commissioner for Refugees (UNHCR) runs only upon 
invitation of the host government, even when that government has ratified 
the Convention and Protocol. The U.S..., even though it has been the country 
of first asylum for over a million and one-half refugees since 1959, has yet 
to invoke the good offices of the UNHCR. The impression is given that the 
U.S.. does not wish to deal with the international community regarding its 
own concerns.

Another key instrument of international law which offers protection 
to refugees is the Universal Declaration of Human Rights, Article 14, which 
states:

1) Every one has the right to seek and enjoy asylum from 
persecution in in other countries.

2) This right may not be invoked in the case of prosecutions 
genuinely arising from non-political crimes or from acts contrary to the 
purposes and principles of the United Nations.

The United States has not as yet ratified this instrument ,which 
also has another article concerning refugees (Article 13 c): ’’Every one has 
a right to leave any country including his own.” This has particular 
reference to the U.S... policy of interdicting refugee boats coming from 
Haiti, specifically in agreement with the Haitian Government to enforce a 
Haitian law which is in direct contradiction to the UN Declaration.

The United Nations High Commissioner for Refugees (UNHCR) has three 
principal duties towards those people under his protection: protection 
against forcible repatriation, material assistance, and a long-term 
durable solution to their plight. This latter can be voluntary 
repatriation, permanent resettlement in the country of first asylum, or 
permanent resettlement in a third country. All three require the voluntary 
cooperation of the governments affected.



Asylum in the U.S.A... :
The concept of asylum is widely misunderstood in the United States. 

international law has established a narrow bridgehead in the ramparts of 
national sovereignty. This is the right of non-refoulement. Signatories 
of the UN Convention and Protocol have committed themselves not to 
repatriate a person who has a well-founded fear of persecution when the 
host country is the country of first asylum. It requires such a state to 
permit exceptions to its immigration laws for the benefit of refugees 
fleeing persecution. What I ask you to do today is to examine what 
standards the U.S... has developed to distinguish such refugees from the 
thousands of immigrants who cross its borders each day simply seeking a 
better life. The widespread misunderstanding in the media and even in 
Congress regarding this distinction is at the root of some of the policy 
decisions which seem to violate the spirit, if not the letter, of the UN 
treaties and to allow for the differential treatment based on national 
origin which is accorded political asylum claimants.

The question here is the application of such standards in the 
procedures currently in effect in the United States for the determination 
of particular refugee claims (Scanlan 1982). The claimants in question are 
those who are already in the U.S.. and who seek either "asylum” or 
"withholding of deportation or exclusion." Four issues are involved here:

!) U.S... obligations under the U.N... Convention and Protocol
2) The procedural obligations under the 1980 Refugee Act.
3) The actual procedures employee by the INS and the 

Department of State.
4) The disparities between the obligations and the actual 

procedures.

The Refugee Act of 1980 was specifically intended to bring U.S... law 
more fully into accord with international standards. Scanlon (1982) says:

Prior to its implementation in April of 1980, U.S.. 
immigration law as it applied to refugees was 
considerably more restrictive than was the 1951 
Convention relating to the Status of Refugees, as 
modified by the 1967 Protocol Not only did it lack 
a non-ideological definition of the term "refugee" 
not limited by narrow geographical constraints, but 
its closest equivalent to the absolute prohibition 
stated in the 1951 Convention against the expulsion 
or return of any refugee to a prosecutorial 1 country 
of origin was a "withholding of deportation" 
provision which applied only to aliens who were 
technically "deportable," and which was discretionary 
rather than mandatory in its application. Despite 
the fact that the United States had acceded to the 
1967 Protocol in 1968, American courts, except in a 
few isolated instances, refused to require 
governmental adherence to the Protocol's more 
stringent requirements, holding that Congress had not 
intended them to preempt preexisting domestic law.



’’Excludable aliens,” who by virtue of a long-standing 
legal fiction were regarded as not having "entered" 
the United States, and hence were not deportable, 
were thus denied the benefits of withholding. And 
deportable aliens were afforded only a very limited 
review of "discretionary" denials by the INS (p. 3).

These restrictions in U.S.. law enabled iNS to consistently deny 
asylum to Haitian boat people during the 1972 period when the first ones 
arrived and April 1980, when President Carter by Executive Order created 
the status of "Cuban-Haitian Entrant," pending further legislation — 
which is still pending in 1985.

The Refugee Act of 1980, with regard to asylum cases did three
th i ngs:

1) It provided a new definition of "refugee" directly modeled on 
the UN Convention.

2) It provided asylum for persons who had already reached the U.S..
3) It revised the "witholding of deportation" statute by 

specifically excluding four classes from its coverage: war criminals, 
individuals suspected or convicted of serious non-political crimes, and 
those who threaten national security.

The intention of Congress was that any individual who would be 
eligible  for asylum under the UN treaties would have a similar entitlement 
under domestic law. The Congress mandated the Attorney General to develop 
a "uniform asylum procedure" to protect the rights of individuals seeking 
asylum in the United States. Four questions need to be answered:

1) What are the characteristics of a "uniform asylum procedure" which 
would be adequately protective of the rights of individual applicants?

2) What procedures have been developed?
3) Are they adequate in that:

a. they fulfill the intention of Congress?
b. they fulfill the obligations of the UN Convention?
c. they are followed by INS and the Department of State?

(This last question needs to be answered regarding differential treatment 
accorded with reference to national origin: Cuba, Haiti, Central America.)

4) How are they being interpreted by U.S.. Courts?


