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Statement OF THE HAITIAN REFUGEE CENTER

The Haitian Refugee Canter, Inc. ("HRC") is a non-profit corporation located in 
Miami, Florida which provides free legal assistance to indigent Haitians seeking 
political asylum in the United States. We thank you for the opportunity to present our 
views regarding the complex issues surrounding Haitian detention and interdiction.

Haitians who have arrived on our shores in search of political asylum have been 
singled out for special discrimination. Those daring the perils of the ocean in 
unseaworthy boats fare no better and are met by an army of Coast Guard officials who 
turn them back to the land they fled by the thousands, without recourse. Generally 
dismissed solely as "economic" refugees by the INS, they are judged unworthy of refugee 
status  a status awarded indiscriminately to all Cubans seeking refuge in the U.S.. 
prior to 1980.

Typically less than 1 % of Haitians are awarded political asylum in this country 
on an annual basis. During 1987-1988, only eight Haitians nationwide were deemed 
worthy of asylum status. According to the INS, no more than sixty (60) Haitians have 
been granted asylum in the past eight years. Those denied asylum are ordered deported, 
and generally have no other relief available to them. 3y contrast, all Cubans who 
arrive here who have not effected an "entry" into the US, whether or not they seek 
asylum, can apply for lawful permanent resident status after one year of physical 
presence in the United States under the Cuban Adjustment Act of 1966. To those of us 
who have worked with Haitians in order to assist them in their dealings with the INS 
and the immigration courts, it clearly appears that the bias currently directed toward 
the Haitians is to a large extent racially motivated.

Despite several landmark cases in the federal courts over the past decade finding 
that the Haitians have been subjected to blatant discrimination and denial of due 
process, despite the irrefutable evidence of continued political oppression in Haiti, 
despite the Refugee Act of 1980 removing a bias in law favoring those fleeing from 
Communist regimes, the INS, the Executive Office of Immigration Review and the US State 
Department have single-mindedly pursued their prior course of misconduct. Discharging 
their legal obligations, these executive and administrative bodies have continued to 
engage in such invidious actions as issuing form letters which conclude there is no 
persecution of dissidents in Haiti, demeaning cogent evidence and. testimony offered in 
support of clearly meritorious individual asylum claims and repeatedly violating the 
Haitian asylees’ due process rights to a full and fair hearing, all to effect a blanket 
denial of Haitian asylum claims.

A pressing need exists for Haitians to be treated in a fair .and equitable manner 
at ail stages of the asylum process. The administration’s lackadaisical tolerance of 
the existing disparity is utterly unacceptable. Haitians who come to our country in 
search of freedom are languishing indefinitely behind barbed wire, never knowing 
whether they will see an attorney, never knowing whether they will be arbitrarily 
subjected to a lockdown, never knowing whether they will be forced to undergo physical 
and/or mental abuse, never knowing whether they will be transferred to a place far 
removed from family and attorneys, and never knowing whether they will be forcefully 
returned to Haiti without even a fair hearing.



Nothing excuses the current inhumane policy of imprisoning hopeful, helpless 
Haitian refugees behind barbed wire month after month, under the most questionable of 
conditions, without offering them a fighting chance to present their asylum cases. The 
treatment of the Haitians is a very real measure of our commitment to equal justice 
under the law. Judging from that measure today, our policy of interdiction and 
detention is seriously wanting. Effective April 7, 1989, the Canadian government 
suspended the deportation of all Haitian nationals. Canada’s Minister of Employment and 
Immigration, Barbara McDougall, undertook this measure in response to the political 
upheaval in Haiti. Similar measures by our own government are long overdue.

What follows is a summary analysis of certain of the obstacles imposed on Haitian 
asylum seekers, whether interned at detention camps inside the United States or 
interdicted at sea. Affidavits and other evidence bearing on these matters will be 
made available at the hearing.

I. DETENTION OF HAITIAN ASYLEES

1• Detention of Minors

The INS routinely detains Haitian minors at the Krome North Processing Center 
("Krome") in Miami, Florida, despite the fact that these individuals frequently have 
legitimate proof of their age, such as an original birth certificate. The INS is 
detaining these minors on the basis of statements made by the Krome dentist and/or 
dental assistant that the detainee-in-question may be 18 years of age. These minors 
are being held at Krome along with the general population.

2. Conditions at the Krome Detention Center

The Krome camp is filled primarily with Haitian detainees. As of April 26, 1989, 
there were 700 detainees at Krome, 515 of whom were Haitian. We have received numerous 
reports from private attorneys as well as from the Haitian detainees themselves that 
the following conditions exist at Krome:

a. From approximately April 15, 1989 - May 11 , 1989 (during this time there was 
no lockdown in effect and no reports of inmate misbehavior or any other kind of 
disturbance)

Detainees were confined to dormitories for unusually long periods of time during 
the day and locked in their rooms immediately after dinner until the following 
morning.

Detainees had severely limited access to bathrooms which apparently were not 
available to them from the time breakfast was completed until lunchtime. After 
lunch the bathrooms were opened for a brief time and then locked again until 
dinner. Many detainees were forced to resort to the unsanitary practice of using 
soda cans to relieve themselves, creating an unbearable smell in the men’s 
dormitories. Similarly, access to showers was limited as shower facilities were 
locked arbitrarily.

Access to telephones was arbitrary and limited, as detainees were only allowed to 
make calls for brief periods of time during specific times of the day, often only 
in the evening, and never knew in advance when they would be able to place such 
calls. Access to phones was routinely provided on a cell block/section basis and



entire blocks consisting of approximately 50 people were frequently allotted only 
30-45 minutes of phone time per day. Such restrictions in effect prevented many 
detainees from reaching organizations like the Haitian Refugee Center, Inc. 
("HRC”), where phone lines are constantly very busy and several calls must be 
made before getting through. Additionally, from January 1, 1989, until 
approximately the beginning of May, detainees frequently could only make collect 
calls from Krome, making it impossible to get through to parties not accepting 
such calls. This situation was exacerbated for the Haitian detainees who often 
spoke no English but had to go through an English-speaking telephone operator to 
place a collect call.

Detainees were not receiving proper medical attention. Many of the women 
complained about itching sores appearing on their body a few days after their 
arrival at Krome. Others complained of severe flu symptoms or acute depression. 
The only medical treatment given in these cases appears to have been aspirin.

Clean clothing and/or linen was generally not available on a regular and 
reasonable basis.

Detainees were placed in solitary for long periods of time, without explanation, 
and often subjected to uncomfortable temperatures and unsanitary conditions while 
so confined.

Detainees were subjected to physical abuse by INS guards. Such abuse included 
actual physical battery by officers who struck the detainees with fists and 
handcuffs, in addition to pushing and manhandling them. The Haitians appear to 
have received rougher treatment than the rest of the population.

Detainees were pressured by INS officials to sign statements agreeing to return 
to Haiti. Detainees were told they would remain in Krome until their death 
unless they returned to Haiti.

b. May 11, 1989 - May 18, 1989 (Krome was in a complete lockdown during 
this time)

Detainees had absolutely no access to telephones during the eight days of the 
lockdown (telephones were disconnected). Detainees report they were told they 
could not use the telephones because they intended to "spread lies" about what 
the INS was doing to them. They also could not send out or receive any mail.

Attorneys had no access to clients or potential clients, except in a few limited 
cases to file notices of appearance or to appear at a motion to change venue 
hearing. During lockdown when change of venue hearings were being held, 
attorneys frequently were not apprised that these hearings were taking place and 
were prevented from filing G-28’s (notices of appearance).

Detainees had severely restricted access to bathrooms and showers. Certain 
cellblocks/sections, consisting of approximately 45-50 detainees, had access to 
bathrooms for about 5 minutes, two to three times a day. Other cellblocks/ 
sections had to depend on a guard to gain access to the bathrooms. Detainees in 
desperation urinated and defecated on such items as towels. Use of showers was 
similarly restricted or forbidden.



Detainees were often given only a few minutes (2-5 minutes) to eat their meals 
and were effectively prevented from eating a full meal As soon as detainees put 
food on their plates, they were ordered to leave the area.

Detainees were confined to dormitories around the clock, except for trips to 
meals and bathrooms, and were not allowed to participate in scheduled classes, 
etc.

Detainees were awakened in the middle of the night and forced to engage in 
vigorous exercise They were also forced to jog back and forth to the cafeteria, 
frequently in the hot sun.

Detainees were physically assaulted and battered by INS officers. Acts of 
physical abuse suffered by the detainees included being hit on the arms and neck 
with handcuffs, being hit on the back of the head with a radio, being choked with 
a towel, being pushed against a fence, and being struck on the neck with a 
walkie-talkie which was held by an officer.

Male detainees were ordered to undress were strip searched and forced to stand 
naked in front of female officers for 20-25 minutes. during this time, officers 
searched detainees’ rooms and confiscated such items as money, cigarettes, pipes, 
letters, phone books, diaries, dictionaries, Bibles, pens, pencils, INS 
documents, identification papers, work permits and birth certificates. These 
items have not been returned to the detainees.

c. May 18, 1989 - present (after lockdown lifted)

On May 18, the day the lockdown at Krome was lifted, an announcement came over 
the loudspeakers at Krome informing the detainees, among other things, that while 
they would now be allowed to speak with their attorneys and families, any 
mention by the detainees about events that occurred during the lockdown would 
result in their being shipped to Texas or placed in jail within 24 hours after 
the incident occurred. This announcement was apparently made in English, Creole 
and Spanish. Further, the women were told by the guards they could be sent to 
Haiti or Texas if they spoke of events during the lockdown and the men were 
similarly instructed by a non-uniformed INS official, apparently of high rank.

While detainees report shocking events have taken place at Krome in recent weeks, 
they are very frightened to sign any statement to this effect for fear of 
reprisals in the form of having communication with attorneys and family members 
cut off, being transferred to remote areas of the country, being denied parole, 
being jailed indefinitely, being placed in isolation or being deported.

d. The INS maintains the lockdown went into effect because they discovered a 
conspiracy among certain Haitian detainees to bum the Krome facility down and 
escape, with the help of certain Haitian advocate organizations who were planning 
a major demonstration at Krome on the day these alleged criminal acts were to 
take place (May 14). we are extremely hesitant to believe these allegations for 
several reasons. First, detainees tell us that many of the items the INS claims 
to have found during their search and which the detainees allegedly planned to 
use to riot and escape were items which were given to detainees by the INS prior 
to the lockdown and/or openly used by the detainees for weeks before lockdown.
For example, wires displayed by the INS during a press conference appear to have



appear to have been taken from the gym at Krome which is now under construction*
Similarly, the guards at INS kept insect repellent near a detainee's bed which 
was close to the water pipes? this can of repellent was referred to by the INS as 
a flammable liquid the detainees planned to use during the riot. Matches and 
razor blades which had been given detainees to shave and light cigarettes were 
also displayed as part of the varying assortment of weapons at Krome.
Additionally, bobby pins and paperclips were confiscated as weapons and Haitians 
having these items in their possession were immediately punished.

On January 11, 1989, the INS shipped sixteen (16) Haitians, including minors and 
certain of HRC clients, from Krome to Louisiana on the basis that these 
individuals were Tonton Macoutes. Repeated conversations between HRC staff and 
each of these individuals as well as conversations between HRC staff and 
attorneys representing the detainees in question have convinced us that none of 
the 16 were Macoutes. This group was transferred from Krome almost immediately 
after two (2) boats containing a total of 274 Haitians arrived on Florida shores 
and those on board were brought to Krome, thereby causing the detainee population 
to rise to about 20-25 persons above maximum capacity. Our investigation of this 
matter further reveals that these individuals were never told why they were being 
sent to Louisiana and were never provided an opportunity to refute the charges 
made against them. We have been told that many were physically abused by INS 
officers just before being transferred.

3. Denial of HRC First Amendment Right, to Meet with Haitian Detainees, in a
Meaningful Manner

HRC is the only organization in the Miami area providing free legal assistance to 
the Haitian detainees at Krome. HRC has been prevented from assisting the Haitian 
detainees in a meaningful manner, since the INS has refused to allow us to distribute 
our intake sheet in order to more quickly determine who qualifies for our assistance 
and has refused to allow us to address the Haitian detainees an masse to advise them of 
their basic legal rights.

Most of the Haitian detainees are indigent and without legal representation. 
Interviewing the detainees one-by-one, in person, to learn whether they qualify for our 
assistance is an extremely time-consuming procedure. Interviewing just one or two 
detainees can take a full day of an attorney's or paralegal's time. Since this is the 
procedure we have been forced to follow, we often learn of a case we wish to take on 
only after the appeal is due. Getting involved at the tail end of'the detainee's case 
creates obvious problems both for us and for the detainee.

This is especially disconcerting because in many of those cases we have accepted, 
the Board of Immigration Appeals ("BIA") has remanded the case to the Immigration 
Judge ("IJ") who denied the asylum application. These cases have been sent back to the 
IJ for a variety of reasons, including that "the record as it stands does not 
indicate that the applicant was ever given a list of free legal services as required by 
regulations," the Haitian asylum applicants "may have been denied [their] right to 
counsel," [and were] "not provided an opportunity to actually file an [asylum] 
application," the immigration judge "abused his discretion in judging the merits" of 
the asylum claim before allowing the applicant an opportunity to "submit a written 
application ... testify and present evidence [on his/her behalf]," and the asylum 
hearing "was conducted in such an expeditious manner that [he/she] was effectively 
deprived of an opportunity to apply for asylum."



We feel confident that similar results could be forthcoming in many other cases 
we accept however the number of cases we handle has been severely limited due to the 
INS' actions as just described. Without adequate legal representation, many of the 
Haitian detainees will be deprived of their day in court and will be returned to Haiti 
without ever having had their political asylum claim claim properly considered.

The INS initially denied our requests with respect to access to the Haitian 
detainees on the basis that we were not allowed to "solicit" clients at Krome. We 
explained that we had no need of new clients and we do not charge for our services. 
Moreover, we explained that the Haitian detainees often cannot get through to us by 
phone

Both the IJ»s and the INS District Director, Perry Rivkind, have expressed their 
concern that the Haitians are not being properly represented during their asylum 
hearings, yet numerous efforts on our part to resolve this matter have failed. HRC is 
willing and able to represent many of the detainees in need of our services, if given 
the opportunity.

4. Parole of Haitian detainees

While refugees from countries other than Haiti are regularly paroled shortly 
after their incarceration at Krome, Haitians have not been so fortunate. For example, 
INS figures reveal that between September 1, 1983-November 30, 1988, of the 165 Cubans 
at Krome, 156 were paroled. By contrast, of the 534 Haitians at Krome, 33 were 
paroled.

Much pressure from local community leaders was placed upon INS District Director 
Perry Rivkind in early January to parole Haitians seeking asylum who had family members 
with legal status in the US and who posed little or no security risk. Mr. Rivkind has 
broad discretion to parole anyone he deems fit for humanitarian reasons. In the 
beginning of February, 1989, Mr. Rivkind began paroling a number of Haitians to 
immediate family members whose applications for residency under the Immigration Reform 
and Control Act of 1986 ("IRCA") had been approved or recommended for approval,* 
unfortunately, this policy ended without notice on April 14, 1989.

This abrupt change in policy could not have come at a worse time. Due to 
overcrowded conditions at Krome at the time of the change in policy (750 detainees/525 
maximum capacity), there was a need to liberalize rather than further restrict parole 
procedures. It appears Mr. Rivkind rescinded his policy in large part because he felt 
it would deter Haitians from coming to the US. The INS response to the overcrowded 
situation was to transfer the Haitian detainees to remote areas in Louisiana and Texas 
rather than to parole them.

INS parole policy has had a devastating effect on the detainees and their family 
members. Tor example, one of HRC clients who was medically diagnosed as having a 
cyst on her breast was refused parole by the INS, despite her medical condition and the 
fact that she has an aunt in Florida who is a lawful permanent resident. She was 
denied parole even before the parole policy became more restrictive. This lady was 
transferred to Cottonport, Louisiana and a few days after her arrival had to undergo 
breast surgery. Similarly, while a number of pregnant Haitian women and their children 
were paroled on April 11, 1989, their husbands were net. These women have suffered



terribly as a result Last week, one of these women gave birth having been prevented 
from having the assistance or support of the father of her child during this critical 
time.

Parole of the Haitians is essential for several reasons. Not only is it the fair 
and equitable thing to do, but it is the only way of ensuring that the Haitians have a 
real opportunity to obtain legal representation. Xt is currently almost impossible to 
get private attorneys to provide pro-bono assistance to the Haitians because it is so 
time-consuming to assist someone housed at Krome. Hence, Haitians would be in a far 
better position to secure pro bono legal assistance if released. Moreover, HRC would 
be in a better position to assist the Haitians in question because, we too would be 
spared the enormous time now spent in travelling to Krome and waiting to meet with 
clients. The Haitians would also be better able to contact someone' at our organisation 
since they would no longer have to depend on reaching us by phone.

5. Transfers of Haitian detainees to Louisiana and Texas

Since January, 1989, large numbers of Haitians have been taken from Krome and 
sent to remote and isolated areas of Louisiana and Texas. The detainees are shackled 
hand and foot during the move. These transfers take place without advance notice to 
the detainees, their attorneys or their families. Once arrived at their destination, 
the detainees are generally housed along with convicted felons in parish jails/ we have 
received reports of physical and mental abuse suffered by the Haitians at the hands of 
the criminal inmates. Included in these transfers were detainees who had citizen and 
lawful permanent resident spouses, parents and siblings in the Miami area, not to 
mention attorneys.

In Louisiana and Texas, those transferred are almost completely removed from 
attorneys and family members. Pew, if any, competent attorneys willing to accept oases 
on a pro bono basis are available in these areas. Pew, if any, Creole translators are 
available to ensure communication between attorneys and Haitian detainees. HRC 
receives daily calls from Haitians in Louisiana and Texas, begging us to provide legal 
assistance. On occasion, we have attempted to instruct these individuals on how to 
fill out their appeal papers over the phone simply because we knew that no other help 
was available. We have bean told that Haitians seeking asylum in these remote areas 
have been advised by the INS to have other Haitian detainees assist them.

6. Michel v. Milhollan, Case No. 39-1040, Civil-Nesbitt

HRC has filed a lawsuit in federal district court in Miami, challenging the INS’ 
treatment of detainees, as outlined in sections 3-5 above. A temporary restraining 
order has been issued and a hearing is scheduled for June 16, 18939.



INTERDICTION

In the last eight years, the United States government has spent in excess of 240 
million dollars to interdict some 19,000 Haitian boat people. But the effort to 
interdict Haitians has commandeered more than our financial resources: it has tied up 
our Coast Guard cutters, which once figured so heavily in cocaine interdiction, in a 
campaign to capture a peaceful, gentle people fleeing one of the most dreaded tyrannies 
in the Caribbean and prevent them from claiming asylum in the United States. While the 
Haitians are returned to the land they fear — without a hearing, without recourse, 
sometimes from our very own territorial waters, sometimes even by use of brute force — 
cocaine floods back into our country virtually unimpeded. Coast Guard personnel have 
been quoted as saying that they rarely go on narcotics missions anymore, and in fact 
cutters targeted to deter the drug trade have recently been diverted to search for 
small boats carrying Haitians. One concludes that someone, somewhere, has determined 
that they would rather have cocaine in the country than Haitians. So much for the "war 
on drugs." That impression is only heightened by the treatment of Haitian asylees on 
board the cutters.

1. Background: Factual

The events of interdiction create a picture far from ideal. An examination of 
the evidence leads one to conclude that the Government is applying the law in ways 
never intended by Congress, the Courts, or the constitution. Assuming that the 
Executive agreement with Haiti is valid on its face, the methods and motives of its 
enforcement are another matter. Asylum interviews, if conducted at all, take place 
under the most questionable of conditions; conditions virtually guaranteeing that no 
Haitian will be found eligible to pursue an asylum claim in the United States.

While the terms of the treaty carefully caution that the INS interviewer must be 
"keenly attuned to any evidence which may reflect" a bona fide asylum claim, the fact 
is that the entire atmosphere surrounding these interviews is conducive to erroneous 
decision-making. For one thing, the interview is cursory, at best, and lasts only a 
minute or two, according to Coast Guard officials. Generally it is not conducted 
privately, but rather on the deck of the Coast Guard ship in the midst of all those on 
board. Those interviewed are surrounded by armed and uniformed officers, clearly 
intimidating those Haitians who only days before may have had their lives threatened by 
armed and uniformed Macoutes and/or army officials.

To make matters worse, the interdicted Haitians are thoroughly exhausted at the 
time of questioning, often not having slept or eaten in days. They are usually very 
frightened as to the outcome of their fate. Most have little or no formal education, 
thereby making it difficult for them to relate the course of events that caused them to 
flee. Similarly, it is our experience at HRC that it can take a substantial amount of 
time before discovering that a Haitian has a strong asylum claim, in large part 
because Haitians tend to be unfamiliar with U.S.. immigration law and unaware what 
particular experience they had in Haiti that may qualify them for relief .ccr esample 
Haitians we interview frequently claim they held no political opinion while in Haiti, 
even though they may have been active, card-carrying members of such opposition parties 
as the Haitian Christian Democratic Party ("PDCH"), even though though they may have



openly criticized the Haitian government on Haiti’s most popular radio stations and 
even though they may have formed organizations that were targeted by the authorities as 
critical of the government.

The entire interview process seems to be geared to negate Haitian asylum claims 
and conveniently conclude that the interdicted Haitian is a mere "economic” refugee, 
even though many of the Haitians are fleeing both economic and political oppression. 
Since the interdiction treaty’s inception, fewer than 150 persons have been permitted 
into the U.S.., most only for urgently needed medical attention. Only 2 Haitians in the 
past 1 1/2 years have been deemed eligible by the U.S., to pursue their asylum claims in 
this country.

On January 31, 1989, myself and Father Jean-Juste met with Miami City Manager 
Cesar Odio and city Commissioner Miller Dawkins in an effort to gain permission to 
board a U.S.. Coast Guard cutter containing 147 Haitians which was just miles off the 
Miami shore. Mr. Odio furnished us with a helicopter and asked the. Coast Guard to 
allow us to land on the cutter in order that we could ensure the Haitians’ legal rights 
were being protected. The Coast Guard denied us permission to land. We were prevented 
from flying any closer than within half a mile of the cutter and were not allowed to 
fly directly over it. We could see the Haitians crowded together on the steel deck of 
the boat; the temperature on the deck in the scorching sun must have been 110 degrees. 
Almost immediately after we returned to shore, the Coast Guard boat containing the 
Haitians headed back to Haiti. The city manager, along with various city 
commissioners, expressed a concern that it appeared the Haitians were being treated 
unfairly because they are Black, especially in light of the fact that thousands of 
newly-arrived Nicaraguans had come to Miami unencumbered in the days immediately 
preceding this and similar incidents.

We believe many of the Haitians attempting to make it to U.S. shores in rickety 
boats have strong asylum claims. We have seen an increase of Haitians with strong 
claims arriving in Miami of late. These individuals include student activists, 
journalists, members of Father Aristide’s St. Jean Bosco (church) congregation who were 
present while the massacre took place on September 11, 1988 and active supporters of 
Sylvio Claude’s political opposition party. Moreover, a comparison. of the numbers of 
Haitians interdicted at sea with political events in Haiti clearly suggests that as 
political conditions in Haiti worsen, the numbers of persons attempting to flee Haiti 
increases.

We have been told that many of the interdicted Haitians have repeatedly expressed 
a "well-founded fear" of returning to Haiti to officials on the U.S.. Coast Guards 
boats. Even more disturbing, we have received reports that those Haitians adamantly 
expressing their fear of returning are oftentimes struck by Coast Guard officials or 
otherwise physically abused. Fitzroy Joseph, a Dominican who was brought to the U.S.. 
and taken off the "Dieu Devant" (God goes before us), a boat interdicted on January 30, 
1989 and containing 147 Haitians, states in his affidavit that "the [Haitians] said 
that if they were returned they would be killed. The authorities began wrestling with 
the Haitians and hitting their hands with their flashlights. The authorities then held 
up a can containing a liquid and threatened to spray everyone with it", Marie Julie 
Pierre, Mr. Joseph’s wife, who was also taken off the "Dieu Devant” and brought to the 
U.S.., states in her affidavit: "We were ail of us asked at once if we feared returning 
to Haiti and everyone said yes we did. We said ’down with Avril, up with Bush.1 We 
were threatened with tear gas but they didn’t use it. Many people were crying because 
they were so afraid. Ti Jack was hit by the officers because he didn’t want to go back



to Haiti, They handcuffed him. The Coast Guard grabbed others by the neck and forced 
them to go to the biggest boat. My older brother was also hit and treated like a 
chicken as they pulled him by the neck."

We are also concerned by reports that Haitians who were stopped within U.S.. 
territorial waters, and should have been taken to Krome rather than returned to Haiti, 
have nonetheless been sent back. Affidavits of persons on board the interdicted boats 
reveal that certain of these boats may well have made it to within the three mile 
limit. One individual on board the "Dieu Devant" claims that when stopped by the Coast 
Guard "X believe we were closer than three miles in because I could see people and cars 
on the land and X would see the crane at the dock. If I had a camera, X could have 
taken pictures of people swimming on the beach. ... immediately after being stopped, 
we were asked by the authorities to lower the sails in our boat. We began drifting 
from 3hore because our sail was down." We have received a number of statements such as 
this. Other boats have been stopped 3.1 miles off shore, according to Coast Guard 
officials, a distance that cannot help but raise suspicions, given the evidence 
gathered on these matters

There is a new saying in Haiti today: "The teeth of the shark are sweeter than 
the jaws of Avril." Avril has issued a public statement that he considers all Haitians 
who have left the country illegally to be troublemakers. In Avril’s own words, "we 
can’t have people who want to foment disorder." (Manchester Guardian). Returning the 
Haitians to a country where the leader espouses such views is clearly inhumane.

The Haitian Migrant Interdiction Operation ("HMIO") was launched by the Reagan 
administration in September, 1981. Haiti was the only country the U.S.. entered into 
the treaty with? Jean Claude Duvalier was president of Haiti at the time the treaty was 
executed. The treaty was entered into under threat by the U.S.. of removing economic 
aid to Haiti.

The Haitians the black boat people of America—are the only group of refugees in 
recent history interdicted on the high seas by the U.S., Coast Guard. Certainly the 
Cubans who arrived on the "freedom flotillas" in the early *80’s and the Vietnamese who 
arrived in the 70’s were not subjected to the gross abuse the Haitians have been. The 
Haitians are entitled to the same fair and equal treatment all refugees are entitled to 
under the law.

The current manner in which these boat people are dealt with offends the 
conscience and traditions of the America people. The amount of time and money spent on 
returning Haitian boat people is in stark contrast to President Bush’s call for a 
kinder, gentler America.

Out of concern that the Haitians' legal rights are not being properly protected 
when they are interviewed at sea, Rep. Claude Pepper recently introduced legislation to 
give "would-be immigrants captured at sea the same procedural asylum rights as those 
given to immigrants who enter the U.S.. by land" (HR811), This is ’a step in the right 
direction. We must ensure that further, more drastic steps are taken to protect the 
rights of the Haitian boat people, and taken without delay.



background legal

The Constitution of the United States is in force ... wherever 
and whenever the sovereign power of that government is exerted.

— Balzac v. Porto Rico, 258 U.S... 298 at 312 (1922).

That is a principle of law recognized by the United States Supreme Court.
Equally well-established is the principle that a ship, such as a U.S... Coast Guard 
cutter, intercepting a foreign vessel at sea is exerting that sovereign power, rightly 
or wrongly.

The propriety of exerting such power over a foreign-flagged ship has depended, 
under traditions of admiralty and international law, on the circumstances under which 
it occurred. Traditionally, a ship’s right to intercept and board a foreign-flagged 
civilian vessel was generally permitted only in the territorial waters of the ship’s 
own state. On the high seas, convention and usage created a body of law that permitted 
interception and boarding of a vessel only where such vessel either colorably belonged 
to that same nation or was suspected of slavery, piracy or contraband trade. Under 
these circumstances, however, the ship was expected to await permission before entering 
the territorial waters of another state before exerting its jurisdiction over a foreign 
vessel. To commandeer or assail a foreign vessel on the high seas or foreign waters 
under any other circumstances was colorably an act of war.

Such principles of law have not been abrogated. Their application in a given 
case may be modified by specific treaties and agreements, if these agreements are 
themselves lawful, what treaties, then, are in effect that bear on the interdiction 
program?

Where refugees are concerned, our conduct is bound by the U.N.. Protocol on the 
Status of Refugees. The provisions of that Protocol, to which we acceded in 1968 and 
passed additional laws such as the Refugee Act of 1980, are clear. A nation shall not 
return any alien to the frontiers of a nation where he would be subject to persecution. 
Article 34. A nation shall not discriminate against refugees on the basis of race, 
religion, sex, creed, or ethnicity. Article 3. Nor shall a nation penalize those 
refugees who flee directly into that nation from the land of their persecutors, though 
they be without documentation. Article 31(1).

Under our interpretation of treaty law, these provision of the Protocol are 
self-executing. See e.g., Clark v. Allen, 331 U.S.. 503 (1947); Karnuth v. United 
States, 49 S. Ct. 274 (1929). Additionally, they are tracked by the language of our 
own Refugee Act, removing any doubt that they are, one way or another, executed. Once 
executed, they can be negated only by subsequent statute or properly ratified treaty so 
fully contradicting their provisions that the prior treaty is rendered meaningless.
Id.

Taken collectively, the Protocol provisions surely protect Haitian refugees from 
discriminatory interdiction by the Executive Branch, especially where Congress has 
specifically denied the Executive the power to make ethnic discriminations under the 
INA. The Executive is not immune in its course from restraints by the Constitution, 
the Congress, or the courts. It is a principle of construction that no branch of 
Government may first exert its jurisdiction, as the Executive has surely done by 
interdicting these ships, and then deny that it has such jurisdiction for purposes of



refusing to recognize the equal protection and due process rights of those so placed 
under its control. Plyler v, Doe, 472 U.S... 202 (1982). Nor may the Executive 
unilaterally nullify a treaty already executed.

When an executive decision, such as one supporting discriminatory enforcement of 
the INA actually flies in the face of Congressional intent, then the power of the 
President is at very low ebb indeed and can be found only where expressly designated 
solely to him by the constitution. Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S... 
579 (1962). To assert that a public policy asserted to be neutral (the Executive Order 
establishing interdiction) may then, pursuant to unratified Executive Agreement, be 
enforced in a racially prejudiced manner—despite the prohibitions of executed treaty 
and the expressed will of Congress—establishes a shaky and dangerous legal doctrine.
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